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TO TH& RiGHf HONOI^RA^Lfi 

'THOMAS LORD PARKER^ 

BARON OF MACCLESFIELD^ 

A K O 

LORD HIGH CHANCELLOR 

OF 

great: BRITAIN. 


MY lord, 

T he experience I haVe fo often had of Yopr LokdshipV 
goodncfs cannot but encourage me to hope for the 
continuance of it ; and the fuccefs of my former endeavours 
under the protedion of Your Lordshif’s Name, is a fufficient 
affurance, that if I can be fo happy as to have Your Lordshif’s 
approbation and encouragement, I need not defire any other. 

Nor is my application to Your Lordlliip in behalf of a Com- 
mon Law Treatife any way difcouraged by Your Lorp$hif*s 
removal to the (lation you at prefent adorn ; for though the 
public good, and His Majefty’s fervice, have pot you under a 
neceffity of leaving the Common-Law Courts, yet nothing 
can ever make you ccafe from being the moR allured Friend 
and Patron as well as the moft exquifite MaRer of the. Com- 
mon Law. And the greateft lovers of it have the lefa regret 
for the lofs of Your Lordshif*$ prefeace among them, frdi& 
the honour the Law itfelf has received by . Your Lorp^if's 
V oL. III. a advMicemeht, 



the dedication. 


advAncemcn^, whereby ’the world has been cffei^lually con- 
vinced, that nothing fo much conduces to make a confum- 
■ mate Cliancelior as themoft perfeA Ikill and experience in 
- the Cpt)imoh 

It is with the utmofl; plcafure wc obfcrv'C Your Lordship 
with fo much fteadinefs adhere to thofe Hated boundaries of 
property which our anceflors have always had in fuch high 
yeiifration, and which Your Lordship never departs from 
but in fuch cafes wherein evident Equit)^ Common Senfe, 
and Natural Juftice, undeniably point out an exception. 

It is to Your Lordship we are obliged for the removal of 
, that vulgar prejudice, that the Rules of Law ^rid Equity 
could not poflibly be reconciled. As Yaiir Lordship had 
formerly convinced us, that there is nothing in the Common 
Law rightly imderftood, that is any w^y repugnant to Equity ; 
ybir liaVe now given lis the like fatisfadion, that there is no 
'{LyU ofwEquity Ikilfully applied, that in the leaft contradids 
the ttAie -.Reafon of the Common Law. 

I am, 

MvLori), 

>\yiih.thc greatcll Rcfpecl; 

"Your Lordship’s moll dutiful, 
and mofl obliged Servant, 

WILIJAM HAWKINS.. 
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ANALYS.IS 

O F 

THE SECOND BOOK, 

OF THE 

PLEAS OF THE CROWN 


courts of criminal jurifdic- 
lion are courts of record, eh. !• 
Icih i+. 

And derive their author it)^ from the 
crown, eh, i. fedt. x, &c. 

The PRINCIPAL COURTS of this 
kind arc, 

1. 'riie court of the lord high 
fteward, eh. 2. 

2. 'Fhe court of king’s bench, eh. 

3* t 

3. The court of the conftable and 
marflial, cb. a. 

The court ot the juftices of ayer 
and terminerj eh. 5. 

5. The court of juftices of gaol-- 
delivery^ eh. 6. 

6. Thocourt of the juftices of ^2/ 
and nijipriu$j eh. 7. 

7, 1'bc eourt of eonfervators of the 
peace, eh. 8. 

8. The court of juftices of the 
•peace, eh, 8. continued. 


g. The court of fciSons, eh. 8. 
continued. 

10. I'he court of the coroner, 
eh. g. 

11. The fheriPs tourn, eh. 10. 

12. The court Icet, eh. zx. 

The firft thing to be done in order 
to the bringing a criminal to juftice 
is to arreji him. 

Arrests are either without pro- 
eefs from a court of record, or by 
virtue of fuch prucefs. 

And firft, arrefts without fuch pro* 
eefs, are either, 

1. By private perfons, or, 

2. By public officers. 

Arrefts of this kind by private per* 
fons arc either, 

I. Such as are commanded and 
enjoined by lav^^, eh. la. feeft. l 
to 8. 



2. Sueb 


A If A N A L Y S I 

H. Sucli as permitted by law^ 
ch. la. (fetv. 8 to*i8. 

2* Such as are awarded by law, 
ch. X2. fe^l. zzy icc. 

Arrefts of this kind by public of- 
ficers, are either, c 

By watchmen, c. 13. f. 1 to 7. 
St. 'By conftablef, c. 13. f. 7 to 12. 
3. By bailiffs of towns, c. 13. f. 12. 
4k. By juliices of peace, which are 
either, 

1. By parol, c. 13. f. 14. 

- ^ a. By warrant, c. 13. f. 15. 
end ^ the chapter » 

Peribns arreifcd are either to be^ 

, 2k Bailed, c. 15. 

2. Committed, c.*i6. 

. Perfons may be criminal, in pre- 
venting the bringing of offejlders to 
public jufficG, feveral ways. 

I. Before any arreft made. ^ 

2* After an arreft. 

. Peribns may be fo guilty before any 
arreft made^ 

1. By oppoftng an arreft, c* 17* 

fca. I. 

a. By fuffering a criminal to efcape, 
c. 17. ,f. 4* 

3. By ftying from an arreft, c. 17. 
ft 3* 49* ^ 

Perfons may be fo guilty after an 
arreft, cither ,in refpeft of an arreft of 
themfclves or of others. 

Their offence in refpedl of an ar- 
reft of themfeives, if without force, is 
called an efiape^ c. 17. f. 5. 

If with force, is called a breach of 
c. i8. 

Their offence in refpe^l of the ar- 
reft of others, is cither, 

X. VV thout force, or, 

2 . With force. 

. Such offences without fpree come 
under the notion of efcapes, and are 
cither. 


s o P B o o K ir. 

2. By officers (c. 19.} or, ’ 

2. By private perfons, c. 20. 

Such. offences with force conte 
under the notion of refepus, c. 2Z. 

Secondly, arrefts by proceTs from a 
court of record may be made by vir-* 
tuc of two kinds of procefs. 

X. Upon fuch as is awarded by the 
dlfcretion of the Court upon a 
bare fuggeftion, or the know- 
ledge of the juftices. 

2. Upon fuch as is awarded on an 
appeal^ indictments or informal 
tioriy 

Procefs of the firft kind Is generally 
called an attachment (ch. 22}. 

An Attachment lies either 
againft, 

4 . The officers of*lbe court, as, 
X. Shesiffs and bailiffs, ch. 224 
kSt 2 to 6 . 

2. Attornies, ch. 22. feft. 6 to 

• 12 . 

3. Other officers of the court, 
ch. 22. fca. 12. 

4. Jurors, ch. 22. feft. 14 to 
25, or, 

2. Againft other, as, 

1. Inferior judges, ch. 22 . fc 
25 to 30. 

2. Counfcllors, ch. 22. fe£l. 30. 

3. Gaolers, ch. 22. kik. 31. 

4. Any other perfons wnatfci« 
ever, ch. 22. fea. 33. 

Procefs on an appealy indictment^ 
or information^ fuppofos fuch appeal, 
iiidiA uent, or information, to be firft 
CJihibitcd. 

An Appeal is cither, 

1. By an imiocent perfon, which 
may either be by writ or by. bill, 
ch. 23. 

2. By an offender confeffing him- 
felf guilty, who is commonly 
called AN APPROVE*, chk 23. 



gRRATA ET ADDENDA^ 

line 4X. InAead of %. ilea, is- 4-** nud s. JTm 5« r, 4.** 

1779 ^ Cco. 1. c. 44.** In margin^ add '* ySde rnittf^ 8au !• to^S 

X79« in maigln^ inftead of << 33* 34.** read sSf, 57. 59. 6)%** 

Page z 85» laft line dele ** i. z. PBli^ and Mary^ i5«‘*^ 
page a5>» inftcad af << read « C^. z^/* 
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T R E A t I S E 

O F 

THE PLEAS OF THE CROWN, 


BOOK. THE SECOND. 


CHAPTER THE FIRST; 

Of COURTS 

criminal jurisdiction. 

H aving, in book, endeavoured toftieWthe 

nature ot criminal offences, I am now to (hew, in 
what manner the offenders are to be brought to pu- 
nilhment. 

Tn order hereto I fliall ednfider the nature of the courts 
which liave jnrifdiftion over fucll offences, and in what 
manner the offenders are to be proceeded againft by fucli 
courts. 

For tbe better underftanding of the nature of fuch courts, 

I fhall premife foine confidcrations concerning them in ge^ 
neral, and then coniiefer the nature of the principal of them 
Iti piarticular. 

As to the nature of fuch courts in general, I fhali confi'- 
der, What is requilite to the conftitution of their authorityi 
knd what is incidental to all fuch courts in geneitl. 

Seff. jk I fhall take it for granted, That the king,^ being' s.P*Ci44,ii* 
the fupteroe magiftrate of the kingdom, and intrufted with ' 

the whole executive power of the law, no court whatfoever 
can have any fuch jurifdidlioa, unlefs it feme way or other 
derive it. from the crowi}* 


VftL.IL. 
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Of courts of CRIMINAL Bk. 2. 


Dale. c. I. 

S.r.C.54- 

4.inil. 71. 
z • 3* * J • 
Speed 52 f., 
524. 


6 V/ 7 . 2. Yet it feems that the king himfelf cannot fit in 
judgment upon any indiftment, becaufe he is one of tlie 
parties to the fuit 5 and therefore where it is faid, in fomc of 
our ancient hiftories, that our kings have fometimes fat in 
pcrfcn, with the juftices, at the arraignment of great of- 
i.k.Ab. 535. tenders, probably it ought not to be intended that they 
Dycr^s^^ came as judges, but as Vpectators only, for the greater fo- 
^ ’ Icmnity of the proceeding. 

3. Tt is faid by Sir Edward Coh (fl), that the king 
has committed and diftributed all his power of judicature to 
fcveral courts of juftice ; and though it may be argued, with 
the Iiighell probability, both from the nature of the thing, 
and the conflant tenor of our ancient records and hillorics 
fince the^conqueft (i^), and alfo from the form of all procefs 
in the king’s bench and ch:;i\ccry, wdi'ch is always made re- 
turnable before the king himfelf (r), that in old time our 
kings in perfon often determined caufes between party and 
party, proper for thofe courts ; yet at this da\^, by the long, 
conftant, and uninterrupted ufage of many ages, our kings 
feem to have delegated their whole# judicial power to the 
judges of their fcveral courts [d), which by the lame imme- 
morial ufage have gained a known and Hated jurifdiAioii, 
regulated by certain and eftabiifhccl rules, which ohr kings 
themfelvcs cannot alter without an ad ol parliament. . 

Se^. 4. For it feems to be clearly agreed, that the king 
cannot give any addition of jurildiftion to an ancient court, 
but that all fuch courts mull be Iiolden in fuch manner, 
and proceed by fuch rules and in fuch cafes only, 
as their known ufage has limited and preferibed ; and from 
hence it followelh, that as the court of king’s bench can- 
4. Term Rep. not be authorifed to determine a mere real adioii between 
fubjed and fubjed, fo neither can the court of common 
picas to inquire of felony or treafoa. 

4.Jnft.S7, Seif. 5. Nay, it is faid by fomc, that the king is fo far 
ju Sid. 338. reftrained by the ancient forms in all cafes ofihis nature, 
not gra"« ^ judicial office for life, which has been ac- 

mcrefpiritual culloincd to be granted only at will, is void, 
jurifdi^ion, 

as to ordain, infticutc, to a lay perfon, nor can he cxcrcife thrm himfelf ; but 
muft adminiller thofe laws by bilhops, as he docs the common law by judges. Cro. 
i £liz. 259. 314, 

12,13. Seif, 6. And the law is fo jealous of any kind of inno- 
in a matter fo highly concerning the fafety of the 
* fubjeA, as not to endure any the leaft deviation from the 
F. N, B. 110. old known Hated forms, however immaterial it may {<wm ; 
B, fijaift. *i. as will be more fully Ihcwn in chapter the fifth, feft. 2. 

to. 


{<^)4.Inft.70, 
7 i« 103 * ^ 
8.H.4. 13. 
a. R. 32 XI. 

(^) Madox 5. 
to 17. and 56. 
1085. 

•(0 28. ACT. 

5 ** 


iX'omm.268 


6. H. 7* 4. 
B. Pat. 53. 
4.]nfta 125, 

127. 

h, Co. IX. 

' 2. Hale 705. 
Skin. 273. 
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Ch. I. JURISDICTION in general. 

5 r. 7 . 7. From the like reafon it follows, that comnSif- 4«* Aff. 5. 
fions to feize the goods and imprifon the bodies of all per- B.CommilT.j. 
fons who lhall be notorioufly fufpe£ied of felonies or trcf- - - 

pafles, without any indidment or other legal procefs againft ^ * 

them, are illegal and void (tf). i2.Co.3o,3t^ 

(a) See the 

Cafe of General Warrants, 11. St.Trial. 

SeJf. 8. And it is faid, that the king cannot grant any new 
commiffion whatlbever that is not warranted by ancient 
precedents, however neceffary it may feem, and conducive 
to the public good ; and therefore {i) commiflions t» allay 
weights and raeafures, being of anew invention, were con- 16^.245, 
demned by parliament. And it is faid by (r ) Sir Edward iS.E. 3. 14. 
Ccke^ that the king could not authorize pcvfons to take care ('r>dnft.478# 
of rivers and the lilhery therein, according to tlipe method 
preferibed by the ftatvtte of Weftminller the Second, c. 47. 
before the making of that llaiute. 

Se^l, g. As^l! judges muft derive their authority from (</) i.R.Abr. 
tlie crown by foir;c commiflion w.irrante^l by law, they 3 *^- 
muft alfo exercilb it inV legal manner, and hold their courts ^ 7 * 

in their proper perfons ; for they cannot a6t by [d) deputy, b. 
nor anji way transfer their^ power to another, as the (^) (t')Latch.7. 
judges of cccleiiaftical cdlirts may. 

Sc^i. 10. (/) But it feeins, that regularly where there arc (/^B.Cor. 
divers judges of a court of record, thca£l: of any one of them aoi. 
is efFciftual, efpeci:dly if their {d) commilfioii do not ex- 14-11.4.34. 

prefslv require more. 35 * 

' * * 23. Air. 7. 

39. 11. 6. 41. S. 1 \ C. ^3. Con. Dalif. 24. Hob. 70. 2. R. Ah- 673. Crom. izi. 
(«/) ^7. A.T. 23. 2. R. Abi*. 677. 


StvV. II. Tr hath been (^) rcfolved, that by the common ^ n ^ 
law all patents of the jufticcs of cither bench,’ barons of the Beni. 79/ 
exchequer, Ihei iffs, cichearors, commiflioners of oyer and rytri65. 
terminer, gaol-delivery, and of the peace, are determined by l•And.44. 
tiie death of the king who made them. Alfo it feems {h) g 
certain, that at the conmion law (before i. Edw. 6. c. 7. fet 
I'ui tli more at large ch. 6.) if one had been convifted ofany Croml jur- 
offence betoreany fuch commillioners, and the king had died 
before judgment, no judgment at all could have been given, ?• ^0.31, 
bccaufc the king was dead for whom the judgment was to b Cor 66 ^* 
have been given, and becaufc the authority of the judges was (i) Dalif. *15. 
determined. Alfo it is faid, that at (/) common law a per- by. 265. 
foil attainted in the time of a former king, could not have **lnft. 275*. 
been executed without a new warrant. Yet it hath been 
adjudged, that the authority of (^) a coroner or vcrdciT)r 

Crom. Jur, 126. Qu.4. £. 4. 44. B. Officer, 25. denied in $. !!• C. 43. 

B 2 * ceafes 



^ Of courts 6f CRIMINAL Bk. a. 

cfeales not by the demife of the king in whofe reign they 
{a) 7. Co. 30. were chofen ; and that the office of a {a) ftierilF, in fuch 
places where he is cliofen by a corporation having by its 
charter the inheritance of the office, docs not determine by 
the demife of the king; from whence it feems alfo to folio w, 
that no other corporation officer, who by the charter is in- 
vefted with any judicial authority, lofes it by fuch demife. 

Raym. 747. SeU. 12. And to prevent the diforders and other incon- 
veniencies which may happen upon the death of a king, 
from the want of perions armed with competent authority 
to execute the laws, before the fucccflbr can have time to ap- 
point others, it was enafted by 7. & 8. Will. 3. c. 27. f. 21. 

T hat no commiffion, either civil or military, (hall ceafe, 
** detenniiU',orbe void,by rcafon of the death and demife of 
“ his faid majefty, or ofanyof his heirs or fucccflbrs, kings 
or queens of this realm; but that every fuch commiffion 
Avail be, continue, and remain in full force and virtue, 
for the fpacfof fix months next after any fuch death or de- 
mife, unlefs in the mean time fuperfedcciK determined, or 
made void b|i^ the next and immediate fuccelTor, to whom 
the imperial crown of this rcahn, according to the aft of 
fettlemcnt in the faid ftatutc before mentioned, is limited 
and appointed to go, remain^ cf defeend.'* 


13. x \ ik 1 by 1. Ann.ftat. i. c. 8. f. 2. ** No pa. 
tent oi* grant of any office or employment, either civil or 
y military, hereafter la be made, lhall ecafe, determine, or be 
void, by rcafon of the death or demife ofany king or queen 
of this realm ; but every fuch patent or grant fiiall be, 
“ continue, and remain in full force for fix montlis next 
“ after any f^ich death or demife, unlcfs in the mean time 
“ fiipcrftcled, determined, or made void by the next imme- 
diate I'ucecAbr, to whom the crown is limited and ap- 
pointed logo, remain, or defeend.'* 


The proceed- 
ings on an in- 
fer rr< at ion in 
the nature of 
wanan/o 
arc not abated' 
* by the detnii’e 
of the crown, 
btra.7S2.; but 
the king’s 
\yjit of error 
in a fua eim- 
/ •v// / a bates by 
death. 


By I. Ann. ft. i. c. 8. f. 5. “ No commiffion of af- 
fize, oyer and terminer, general gaol-delivery, or of affo-* 
elation, writ of admittance, writ of fi nrn omneu writ of 
affiftance, or commiffion of ilie peace, Aiall be determin- 
ed by the death of any king or queen of this realm ; but 
every fuch commiffion and writ lhall be and continue in 
full force for fix months next enfuing, notwithftanding 
fuch demife, unlefs luperfeded and determined by the next 
fncceffor; And alfo no original writ, [b) writ of nifi 
prius^ commiffion, procefs, or proceedings whatfoever, in, 
or ilfuing out of, any court of equity, nor any procefs 


bira 84% (b) Held tu extend to a liirefucia<y broi^;;ht for cha npubl of letters patent. 



Ch. I. JURISDICTION m cxksral. 5 

*• or proceedings upon any office or inquisition, nor any 
“ writ of certiorari^ or habeas corpus ^ in any matter orcaufcy 
either criminal or civil, nor any writ of attachment or 
procefs for contempt, &c. fhall be* determined, abated, 

** or difeontinued, by the demife of any king or queen of 
‘‘ this realm ; but every fuch writ, &c. lhall remain in full 
force, to be proceeded upon, as if fuch king or queen had 
“ lived.” 


t Alfo by 12. & 13. Will. a 2. (which limits the Originally 
crown to the princefs Sophia) it is enaaed, “ That after ju^es were 
“ the faid limitation fhall take cfFeft in the manner men- appointed^- 
tioned in the ad, judges commiffions fliallbe madey»^- 
diu febene gejfcnnt^ and their falarics afeertained and efta- 75/ 

“ blifhed ; but upon the addrefs of both houl'es of pailia- 
“ ment it may be lawful to remove them.*’ 

t And for the pnrpofe of rendering more effedual thc Thhaftwas 
provifions of the above llatute, it is enaded by 1. Geo. 3. palfcd at the 
c. 23. “ Thatjthe commiflions^of judges for the time being mendarion ™ 
** fliall be, continue, and remain in full fiyce, during their of the king 
“ good behaviour, n^withllanding the demife of his ma- himfdf from 
jelly, or of any of his !ieirs and fucceffors. — Provided al- the throne, 
ways, that it may be lawful to remove any judge or judges hc^onfifered 
upon the addrefs of Both houfes of parliament.” the indepen- 

dence of the 

judges as cflenri.d to the impartial adminiftraiion of juftiec; as one of thcbcflfLCuriricsf 
of the rights and liberties ol his iubje£fs; .ind as moll conducive to the honour of the 
crown. Commons Journals, 3d arch 1761. 


(( 
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+ It is alfo further enafted by the above ftatutc, par. 3. Vide 32. Geo. 

That fuch falaries as arc fettled upon judges for the time 

being, or any of them, by aft of pailiament ; and alfo to 

fuch falarics as hiive been or (hail be granted by his ma rios. Alfo 

jelly, his heirs and fuccelTors, to any judge or judges, 2. GC0.3.C.4. 

fhall in ' all time coming be paid and payable to every the 5. Geo. 3. 

fuch judge and judges for the time being, fo long as the 

patents or coniiniliions of them, or any of them refpcc- 

rivcly, flial continue and remain in force. — Alfo, fuch 

lalaries of the judges as are now, or lhall be charged 

upon and paid out of the duties and revenues granted for 

the ulcs of the civil government.” 


As to what is incidental to all fuch courts in general, I 
(hall only take notice of the. following particulars : 


Se£f. 14. First, That all courts of this kind muft be 
courts of (aj record; for a court which is not of record 

' 311 . 

Farrcf. x 28 « Reg. xii. F. 85 . i6. 239 , i»R«Abr. 543 . Co.Lir.*xi7« 2 > Lev. 
93 . 1 . Mud. 225 . 3 .Lcv. 2 C 5 . 8 . Co. 38 . 

B3 


cannot 
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Or COURTS or CRIMINAL, &c. 


canViot impofe any fine on an ofFcndcr, nor award a cap!as 
againil him, nor even hold plea of ^ common trefpafs vi et 
armis. From hence it clearly follows, That no proceedings 
of any court of criminal jurifdiftion can be removed into a 
fiipcrjor, but by writ of error, or certiorari ; and that no 
averment can be taken againft the trutli of any thing re- 
(a) Salk. too. corded in any fuch court a) ; and that all courts of com- 
mon law that have power given them to fine and imprifon, 
are thereby made courts of record. 


It. 

l•R.Abr.tl9. 
8. Co. 38. 

II. Co. 43, 
C.Eliz. 581. 
s. Sid. 145. 
B.Lee^‘2.36, 

(0 F. N.B. 
St. 

Dalt. c. I. 
Lamb. c. j. 
JO. H.6. 10. 
Crom. 7. 

If. Co. 43. 
fttfois cun. 


Sefi. 15. SreoNDLY, That [b) all fuch courts may en- 
join the people to keep filcncc under a pain, and impofe 
reafonable fines, not only on fuch as fhall be convifted be- 
fore them of any crime on a formal profccution, but alfo 
on alLfuch as lhall be guilty of any contempt in the tace of 
the courtv as by giving opprobrious language to the judge, 
or obftinatcly^rcfufing to do their duty as officers of the 
court ; and it is faid, that all fuch courts, except the court- 
Icct, may alfo irt^rifon all fuch offenders. Alfo it feems (r j, 
That even a court-leet is ^ far intrufted with the keeping 
of the peace within its own prccinft, that tne fteward of it 
may by recognizance bind any penon to the peace, who 
(hall make an affVay in his prefence, fitting the court, or 
may commit him to ward, either for want of furetie%', or by 
way of punilhment, without denihnding any furerics of 
him; in which cafe he may afterwards impofe a fine accord- 
ing to his diferetion ; from whence it follows a fetniori^ that 
other fuperior courts of record have the like poWer. 


i.H. 7.26. 16. Thirdi.y, That no judge of any fuch court 

S.lnfi, 29. is compellable to deliver his opinion before hand, in rela- 
tion to any queftion which may softer come judicially before 
him. 

* 7 - That i)0 fwch judge is any way punifhahic for 
B. India. 17. a mere crn>r of judgment, as hath been more fully ihewii ip 
Cromp, 1*1. the firft book, chap. iV. fed. 6. * 

Salk. 2ot. g ^ queftioned, whether all courts of recotJ 

Lamb. 403. not difcliargc any perfon arrefted during hisjpurney- 

Qu. i.Kcb. ing to or from fuch courts, or ncccfliry attendance there, by 
procefs from any other court: however, it feems to be 
I^Brown ^c. ^^rt may difcliargc a pcrfoii whq 

Ravm 100^ arrefted in the face of it (a). 

B. Friv. 35. 

Crotn. 180 Gilb.Caf. 308, 2. Stra. 987.^ 6. Mod. 66. 10. Mod. 333, i. Bar, K B, 

tji. Cooke's Bank. Laws, 291. 2. Blaek.Tiij. i. Black. 41 o. («) But this privi. 
lege docs not extern! to capital crimes, and therefore a defendant may, on appearing on 
a recpgnuance, be arrefted on a new warrant for ircafonablc practices, Rex v. Kcl|y, 
Stra, 530. 

CHAP. 
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CHAPTER THE SECOND. 

OF 

The court 

O F 

The HIOH STEWARD of ENGLAND. 


AND now I am to confidcr the nature of the principal 
courts of criminal jurildidion in particular. 


First, The court of the high lleward of England. 


1 3^ 8* It* 

Prynnconthc 
4* InftituteSi 
46. 


Secondly, The court of king’s bench. 

Thirdly, The court of the conftable and marfhah 

FouRTH^v^The court of the juftices of oyer and ter- 
tniner. 


Fifthly, The court of the juftices of gaol-delivery. 

• ^ 

Sixthly, The court of the juftices of aftize and niji 
prius. 

Sevekthlv, The court of confcrvators ; juftices of the 
peace ; and the feftions. 

Eighthly, The court of the coroners. 


Ninthly, The fherifF’s tourn. 


Tenthly, The court lect. 

Scf!.\. The office of High Steward of England was 5*» s>- 
anciently hereditary, not having been granted to any one ^ 

fince the reign of kin^ Henry the Fourth but only pro hac vice, Commileo! 
either for the trial of A peer on an indidment for a capital Barr. 234. 
offence, or for the determination of the pretenftons of thofe Kely. s*. 
who claim to hold by grand serjeanty, to do certain 
honourable fervices to tlie king at bis coronation. Fk^l. tlc. 

^ m • . . 2* 3. 

It feems needleis to make a particular inquiry concerning 2. Hale 7. ' 
tlie authority of the court of this high officer, of which very >• Hale 350. 
little mention is made in our ancient records or law books ; F®*" }**’ 
and thereiore I fball content myfelf with remarking, in this ijfhMa/™ 

B 4 place, ,679. 
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Com Jtfurn that anciently the duty of this office con- 

iSthBJay ’ Uft'^d 'in fupervifing and regulating, next under the king, 
1679. the adiuiniftratipn of jullice, and all other afl^airs of the 

3. iDft. 28. realm, whether civil or military, and tliat no one under the 

*^i*ft* ”* nobility is capable of fo honourable a poll ; and 

8.P?C.*it2. the particular manner of executing this office in the 
Pofi. ch. tti^l of a peer, I fhall refer the reader to the chapter con- 
cerning the trial of peers. 

There are two diflin6t and independent courts in which a lord highfteward is oc- 
cafionally appointed to preiidc. Firil, the court of the lord high fteward. Scccndlyi 
the court o^ur lord thtf king in parliament. The firft court is inditutedy by com- 
rniffion, for the trial of peers indidted for treafon, felony, or mifprifion thereof dur- 
ing the rccefs of parliament ; in which the high ftewacd fits as folc judge in matters of 
law ; and the lords triors as judges in matters of fa£t. T^ey cannot, therefore, in« 
terfere with him in r(^rulating the modes of proceeding, nor ought he to intermix with 
them upon the dccifion of f^ 61 s. Foficr 233. 4. Comm. 260.— The fecond court is thc'i 
houfe ofjj^crs adtini; in its judicial capacity, founded in immemorial ufage and the law 
and cut!i^ of parliament : a:f I all proceedings, whether upon a writ of error, 
impeachment, or indiflment removed by artiorari, arc in contemplation of l^w pro- 
ceedings before the king* In the Uial of a peer, indeed, for a capital oiitnee, it hath 
been uTual to ^point a lord high fteward during the trial, and untit judgment is given^ 
for the fake oforder, regularity, and dignity; bht this appointment Mocs not alter thef 
liature and conftitution of the courtf * and m this court every temporal peer hath a 
right to be prefent during every part of the proceeding, ani to vote uptn tvery quef-' 
tion both or law and fa^ ; the dccifion of which is guided by the majority, and in 
which decifion the lord high fteward mixps piicrely £ a peer, and in nu otheg iriglit^ 
yoftcr 141, 142, 143. ^ i 


CHAP- 
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CHAPTER THE THIRD. 

O F 

The court 

O F 

KING’S BENCH. 

^H£ whole jurifdidion which is now diftributed amone 
die feveral courts of fVeJltninfler-Hah, feems, in the firu 
reigns after the conqueft, to have been lodged in one court, 
commonly called The King’s Court, wherein juftice is 
iaid to have been adrainiftered fometinies by the king him> 
lelf in perfon, and fometimea by the high jufticiprrwho 
was an officer of very great authority, and ufed, in the king’s 
abfence beyond fea, to govern the realm as vice-roy. 

3. Comm. 41. 4. Comm. 262. Reeve 

SeSi. 2. 5 uiPof this court the courts of Common Pleas 
and Exchequer feem toffiave been derived, iSme time before 
fhe making of the ftatutlof Magka Charta ; the former 
of which courts properly determines pleas merely civil, and 
the latter thofe relating tp the revenue of the crown. After 
the eredion of thefe courts, the fupreme court feems, by 
degrees, to have obtained the name of The Court of King’s 
Bench, and hath always retained a lupreine jurifdiflion in 
^11 criminal matters, and alfo in certain perfonal caufes, and 
is ftill I'uppofcd to have always the king himfelf in perfon 
lining in it. 

For the better underftanding the nature of this court, I 
(hall conlider the following partici.-lars : — First, In what 
manner it correfts all kinds of mifdemeanors of all perfons 
in general.— Secondly, How far it reforms inferior courts. 
—Thirdly, How far its prefence fufpends the power of all 
other courts. — Fourthly, What rules are to be obferved 
in the form of its proceedings. 

SeSi. 3. As to THE FIRST POINT, It i$ Certain, that this 
couro is mtrufted with the higheft jurifdidion, not only over 
all capital offences, but alfo afl other mifdemeanors whatfo- 
ever of a public nature, tending either to a breach of the 
peace, or to the oppreffion of the fubjewl, or to the railing 
of fa^ion, controverfy, of debate, or to any manner of mif- 
government ; fo that whatfoever crime is manitelliy againft 
the publick good, it comes within the cqnufance of this 
court, though it do not direSly injure any particular per- 


Ante 2. 

Madi 19* II* 

2. Hale 6 
!• K. A. 04*9$* 
2* Inft. 24. 
Vide J ntrow 
dilution to 
Cromp.^rad* 
palfim. 
a 

Madox 543. 
Co. Lit. 71* 

2. Inft.2l»22* 
Dyer 187. 
Cromp. C. 78* 
X2. Co* 64* 


2. Hale c.fr 
* 3 - 

I z. Co. 98* 
Rar. lop 
i.Roll. 225. 

4. Inll. 71* 

I. Sid. 211. 

4. Comm. 262. 



M ' Of the court of KING’S BENCH. Bk. 2. 

fon ; neither cm any private fubjeft, who has not forfeited 
his right to the proteftion of the law, fuffer any kind of 
unlawful violence or grofs inj'uilicc againll his pfcrfon, li- 
berty, or pofleffions, from any perfon wliatfocver, without 
a proper remedy.from this court, not only for fatisfaflion 
of the private damage, but alfo for the exemplary punilh- 
ment of the offender. 

X. SId.i68. Se^. 4. Neither is it neceflary in a profccution of any 

3.Ruff.S.i33. offence in this court, to fliew a precedent of the like 
crime formerly punilhed here, agreeing with the prefent in 
all its circumftances ; for this court being the a/Jios morum 
of all the fubjefts of the realm, wherever it meets with an 
oifence contrary to the firft principles of common juftice, 
and of dangerous confequcnce to the publick, if not re- 
ftrained^ will adapt fuch a punilhment to it as is fuitable tu. 
the heinoufnefs of it. 


Se/ 7 . 5. And fo high a truft doth the law repofe in the 
juftice and integrity of this court, as generally, ^o leave it to 
the diferetion of its judges to inffifi: fuch ffn(^ and imprifon- 
ment, and everi* infamous punifhm^t, on offenders, as the 
nature of the crime, conlidered in afl its cireumftances, (hall 
require; neither doth it confine t^em to make ufe of their 
So they may own prifon, but leaves them at'libfrty to commit offenders 
direft their any prifoii in the kingdom which they (hall think moft 
thc'^conft^Us fuffer any otlier court to remove or 

of England, any perfons condemned to imprifoninent by them. 

The King v. White, B. R. H. 37. Moor 666. i. SiJ. 145. 


Dalif. 2;;. 
Carth. 6. 

2. Hale 3. 
i.Mod. 35. 
44. E. 3. 31. 
Cromp. Jur. 


6. Alfo this court hath fuch a fovereign jurifdic- 
tion in criminal matters, that it may proceed as well on in- 
di£tmcnts found before other courts, and removed into this 
by certiorari^ as on indi£tmcnts or informations originally 
commenced in it, whether the courts before wlioin fuch in- 


*3** diAraents were found be determined, or fufpended, or 

*. ftill in effi^ and whether the proceedings be grounded 011 the 

common law, or on fome ftatute making a new law con- 
cerning an old offence^ and appointing certain juftices toexc-. 

(a) 9.Co.ii8. the ftatutes of (a) forcible entries, and the (b) 

B. i.c. 46. ftatute of Philip and Mary againft perfons taking away fe- 
S. s I. males under tlie age of fixteen years from their (i*) guardians, 

(b) C.Car. Neither doth a ftatute which appoints. That all crimes 

a. Lev. 179. ^ certain denomination (hall be tried before certain judges, 

2. Mod. 128. exclude the jurifdiftion of this court, without exprcls ne- 
129, 130. gativc words ; ujten which ground It has been rcfolvcd, 

3.Keb.75. Xhat (d) 33. Hcn. 8.C. 12. which enafts, That all “ trea- 

94. .106. 273. ^ 


(d) 2. Inft. 549. 2. Jones 53. i. Mod. 45. Burr. i04», 1. Vent. 6.6, Strange 303. 

2. Hale 5.9. 10* Rep. 73. 1 X, Rep, 64. }.Roi. 92. 


fons, 
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“ fonst &c. within the king’s houfe lhall .be dotermin^d 
« before the lord Reward of the king’s houfe, &c does not 
reftrain this court from proceeding againft fuch offences. 

But where a ft.itute creates aCa) new ojfencc^ which was not (fl'i.Si<1.296. 

taken notice of by the common law, and ercAs a new jurif- z.Halc 5. 

diflion for the punifhment of it, and preferibes a cestain 

method of proceeding, it feems ^ueftionable, how fir this 

court has an implied jurifdidlion in fuch a cafe. ^ Term Rep. 

292 . 

Se^. 7. But it is certain, that the law^ has fo high a re- 
gard to this court, that it will not lufFcr a/'A; record rcgii- 
larly removed into it from an inferior one, to be remanded 29.fVff.4j, 
Cc) after the term in which it came in (except in fome few 40. Aff. 29* 
(d) fpecial cafes) ; yet if the juftices perceive, that there is i.R.Ab. 534, 
any praflice in endeavouring to remove any fuch record, or ^ 9 ** 
that the foie intention of fuch removal is the dclay,«f*juf- s!p*!c.Ic* 8. 
lice, they may on their dilcretion refufe to receive fuch re- (f) i.jioLs^ 
cord, and may before it is filed remand it back again, for the (^) C. Car. 
expedition of jullice ; and upon this (r) ground, as I fup- ^ 9 '“- 
pofe, where <jnc (who had pleaded not guilty fo an appeal be- Saund. 97, 
low, and at hi# trial had challenged fo many of his jury 
that the inquelt coulcknot be taken for tvant of jurors, 1.8^. 329. 
whereupon a new was awarded) removed liimfelf (^) 4* Inft. 74. 

into the court of KingTBench, he was ordered to be re- JS- 
mandeef, Alfo by the troffftruftion of the ftatutes which 
impower the common-law courts of Weftminftcr to grant 397. 
a (f) nijt prius for the trial of iffues joined in thofc courts, ifi.E. 4, 
the juftices of the King’s Bench may grant fuch trial, as well »6a. 

in cafes of treafon and felony as in other common cafes ; *11* 
becaiife, for fuch trial, not the record itfelf is fent down, Rayt’364.'^^ 
but only the tranfeript of it {g). (^)Co\vp.84j. 


Sr<? 7 . 8. And by 6. Hen. 8. c. 6. it is recited, That 
divers felons and murderers, upon feigned and untrue fur- 
mifes, had oftentimes removed as well their bodies as 


their indiflments, by writ and otherwife, before the king 
in his bench, and couW not by the order of the law be re- 
mitted and fent down to the juftices of gaol delivery, or of 
the peace, nor other juftices, nor commiffioners, to pro- 
ceed upon them after the courfe of the common law and 
thereupon it is cnafted, “ That the juftices of the King’s ^*Halc3y4. 
Bench have full authority by their diferetions, to remand 41. 
and iend down as well the bodies of all felons and 


“ murderers, brought or removed before the king in his 
bench, as their indiftments, into the counties where the 
fame murders or felonies have been committed and done ; 
and to comms^nd all jufljees of gaol delivery, juftices of 
** peace, and al]| other juftices and commiflioners, and every 
of tl>em, to proceed and determine npoit all the aforefaid 

bodies 
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• 

“ bodies and indiftraents fo removed, after the courfe of 
** the common law, in I'uch manner as the fame jullices of 
** gaol delivery, jofticcs of peace, and other commillioners> 
“ or any of them, might or Ihould have done, if the faid 
prifoners or indifiments had never been brought into the 
“ fa*d King’s Bench.” 


Sayer 
*43. a* 7 - 
t. Salk. 39S. 
Burr. 336. 
785. 11S2. 
Lofr. 55. 
Rex ^ark- 
fen, Term 
Rep. 653 . 


Ray. 367 . Sc^t. 9 . In the conUruflion of this llatote it feems to 
have been lioldcn, 'i'hat it fliall not be extended by equity 
to High Trealoii. 

Sfff. 10. As to THE SECOND POINT, viz. How far the 
court of King’s Bench reforms inferior courts — ^There is no 
doubt l)ut tiiat this court, being the higheft court of com- 
mou^lpw, hath not only power to reverfe erroneous judg- 
ments by inferior courts, but alfo to punifh all infe- 
rior magiftrates, and all officers ofjuftice, for all wilful and 
corrupt abufes of their authority, againft the known, ob- 
vious, and common principles of natural jufticc, but not 
for mere inillakes, which honeft wcll-mpailing man may 
innocently fall into. 

S»i7. II. As to the THIRD P^NT, v/2. How far the 
prefence of this court fufpendsi'jejpowcr of all other courts 
—It is certain, that this being the \a) fupreme court of oyer 
and terminer, gaol-delivery, and eyre, doth fo far fufpend 
thc'power of all other jufticcs of this kind, in the county 
wherein it fits, during the time of its fitting in it (if fuch 
juftices have {!>) notice of its fitting there, and even with- 
out fuch notice (f). as fome fay), tliat all proceedings com- 
menced before any fuch jullices during fuch time are void. 
Yet it (r/) fee ns, that fuch juftices may proceed upon in- 
didlraents taken in a foreign county and removed before 
them, b>^caufc the court of King’s Bench have nothing to do 
.with , fuch i:uii:.mcnts unlels they be removed into it. 
Alfo there feems to be the li^mc iMfon, that fucli juftices 
may proceed u:;on indidlinents taken before them of of- 
fences in the lame county befoie the term ; for it is faid in 
Keikvay (r), that if an appeal be commenced before juftices 
in eyre, and afterwards another appeal be brought in the 
King’s Bench, it will be a good plea, that another appeal is. 
depending; which liicw’s that the King’s Bench ought not 
without a cei t ’oi'di i, &c. to Intermeddle in an appeal w'herc- 
of another court is le^-ally poflefied before ; and tiie rcafon 
feems to be the fame as to indiftments : and it is faid in the 
fame book, I hat if the King’s Bench and juftices m eyre 
are in one county, yet this fti all not change' the power of 
the jultkcs in eyre, but that if tlic king \Vill make procefs 
for anything not commenced bcfoie the jullices of tyn-. 


(a) Sum. 156 
1 . Hale C. 4 . 

9. Co. 118. 
a;. AIT. i. 
3.1nft. 27. 

4. Inft. 73. 

{^}ai.U.7. 

29 .' 

B.Commif.io. 
Fort 16. 

(r) Inft. 73. 

(<04-lnft-73' 

I)y. 286 . 


(ORi.'ilw. 

X5». 
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as to fuch thing their power k ceafed; by wliich it feems to 

be. implied, that as to what was commenced before them, 

their power continues: However, it is certainty the fafefk 3- Inft* » 4 . 

way for any of the jufticcs abovementioned proceeding on 4 * n- 

any fuch indiftment, to have a fpecial commiffion for that • 

purpofe, and it is moil advifoble that fucli commiffion* bear 

t^e in the term. 

Sf£f. 12. But it is enafted by 25. Geo. 3. c. 18. “ That The.gaol de- 
when any feffion of over and terminer and gaol delivery liveryofWfw- 
“ of Newgate, in the county of MiddUfex, fliail have been 
“ begun to be holden before the ejfoin duy of any term, the by the fitting 
fame feffion ffiall and may becontinued to beholden, and of the King’^s 
“ the bufinefs thereof iinalty concluded, notwithflanding Bench, Stc. 
■“ the happening of fuch elToin day of any term, oi:,.tlie fit- 
“ ting of the faid court of King's Bench at IKefimnUcr ^ or 
elfewhere in the faid county of Adiddlejex, and that all 
“ trials, judgments, proceedings, ads, deeds, matters, and 
tilings whatfoever, and all proceedings, «ds, deeds, mat- 
“ tors, andTtliwngs in purfuaivre of fuch judgments had, 
made, and done at foch feffion, fo continued to beholden 
“ after the elfoin day tV any term, or the fitting of tlie faid 
“ court of King's Brwr^t IVeftmiujUr-t or elfewhere in the 
“ county of Middlefex^^tStW be good, valid, and effcdual 
in law, and deemed, reputed, and taken to be fo, to all 
“ intents and purpofes whatfoever.” 

Se£l. 13. And by the 32. Geo. 3. c. 48, “ the juftices of 
the peace for the county oiMiddkfex are enabled to con- 
tinuc a feffion of the peace, and of oyer and terminer, be- 
gun to be holden before the ejfoin day of term and fitting 
of the King's Bench at IVefiminJier, notwithflanding the 
“ happening of fuch ejfoin day^ or the fitting of the faid 
“ court of King’s Bench at IVeftminJier or elfewhere in the 
“ county of Middleftx." 

>• 

Sen. 14. As to the FOURTH POINT, vi%. What rulcs are to 
be obferved in the form of the proceedings of this court— 

It feemeth that ail procefs upon {a) writs of appeal, and 

alfo all procefs upon (A) indiftments removed hither by cer- (J)^o.Ent. 

tiDrari from a foreign county, ought to be made returnable 354, 

coram nobis ulficunque fuet imus ; but that all procefs upon (r) 358. 

bills of appeal againft one in cujlodia mayefchallt.^ and per- C^)Co.Eiit. 

haps allb upon (rf) indictments commenced in the King’s 

Bench, ought to be returnable coram nobis apud fVeftmonaf- 

tcrium. Alfo it has been {e) refolvcd, That where the court Con. Co. £n. 

proceeds on an offence committed in the fame county where- 360. 363. 

in it fits, the procefs may be made returnable immediately; 

x.Sid. 7^. 3, R..Abr..62^(i.^4, j. 2. lull. 550, 568. 

^ but 
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but that where it proceeds on an offence removed by r^r- 
siorari from another, there muft be llfteeii days between the 
tefre and return of every procefs. 

The justicks of this court arc the fovcrcign judges of 'gaol delivery and of oyer 
and termiiierf 9. Cd. 118. and therefore, where proceedings arc limited to jufticesof 
^er and terminer, the court of King’s Bench has an implied jurirdicl ion, 2. Hale 4. 
They arc alio confervators of the peace 4. Inft. 73. throughout the whole realm, 
a.Rol. Abr.558. and fupreine coroners of all England, 4.C0.57.; and therefore, where 
the ihcritf or coroners may receive u})pcals by bill, this court may, a fortiori ^ do the 
fame, 4. Jnft. 75. 4. Co. 57. This court during the term, and any judge thereof 
during vacaiuni, may admir. j>erlbns committed for any crime to bail, according to their 
dilcrerioi^ Skin. 683. Salk. 105. Strange 911. i. Com. Digeft. 497. be it trta- 
Ibn, murder, or any other olfence, 2. Inft. 1S9. Latch. 12. Vaughan 157. Comb. 
111. 208. I. Com. pigeft. 495. except perfons committed by either houfe of parlia- 
mcni during the I'cHions, Wilfon 199, and perfons committed for contempts by any 
of the king s liipn rjic courts of jullicc, 4. i omm. 300. Allb where the body of aii 
oifendcr attainted in tTfl^ouniry is removed by bahras rorpas^ and the record bv f/r- 
/ybrrtr/. into this court, it may award execution, Cro. Con. r76. to be done hy the inur- 
lhal, fTHsile or it may ifluc a mandate to the Ihcritf to perform it a*? the* marlhiil’s 
ailiftant, i. Ilrdc 4G4. And where perfons put in feigned bail, fo as not to be reached 
by 21. Jac. I. this court may oii(j|!r all the parties concerned to be fet in the pillory. 
Strange 384. Tliis court uiib has power to compel the produdlioii of cj^^minaiions, pi- 
pers, books, &c. and to do whatever may bc'neccffary to the atfainmeut of jufticc, 
Strange 384. 954. So alfo it may order one not a party tp attcad the mafter, Sirarg# 
477 


CHAP- 
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CHAPTER THE FOURTH. 

O F 

The court 

O F 

Thk constable and MARSHAL. 


P'OR the belter undcrftancling the nature of this court, it 2. Qom. Dl 
may not be improper to prcmife fomc general confidcra- 599 - 

tions concerning the ancient juril'diAion of thofc high of- 
ficers before whom it is Jiolden. 


As totheofficeofrriGnCoNSTABT.EOFENGLAND, 28;. 

which anciently was hereditary, the fame being eftcemed of 4/lnft. 
too high authority to be fafely intrufted with any fubjeit Farrcflcy 125* 
but only pro hac vice^ fince the reign of iaing Henry the 
Eighth \ and*thiiwe being very little to be found in our an- Madox i-,aS, 
cient records and hiftories concerning the particular power 29. * 

01 authority of this higi\ office, our moft learned antiquaries 
feem to be able to give ik little more than their own con- 
jefturcs* concerning thi|^attcr. However, there is no 
doubt but that he was an officer of very great power both 
in war and peace; and indeed his very name imports no lefs ; 
for the word ‘‘Conftable’* fignifying in general a commander 
or officer, he who was called Constable of England, or 


the kin^s conjlahk^ or fometimes by the way of emincncy 
the Lonjtablc^ without any other addition, cannot but be 
thought to have been a perfon of die higheft command and 
anthorily ; and the ftatutc of 13. Rich. 2. (which is at large 
fet forth in the following part of this chapter) reftraining 
his jurifdidion to things touching war not determinable by 
the common law, in relation to which it requires him to 
proceed accoiding to aweient ufage, clearly fuppofes him to 
have an ancient efiablilhed autliority concerning thefe mat- 
ters : and it feems to have been fomewhat doubtful, before 


the making of the faid llatute, whether the conftable and 

the marjhal had not a general jurifdiftion over all contrafts 3 * 

whatfoever made beyond fea. 1 3 • H. 4. 


3 - 

4 » 5 - 


SeR. 2. Neither do there feem to be any greater footlleps 
in antiquity of the original inftitution of the office of the 
LORD MARSHAL, or of his powcr or authority; for anciently 
there were fevcral officers of the king's houffiold who were 
called marffials, as the marfhals of his horfes, of his birds 
{a)^ and of his meafures, who had certain falaries allotted Madox 
them for the management or well- ordering of the things 30* 

ccKmmitrcd 
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committed to their chai^. And in the ancient records re« 
kting to tliofe officers, there feems no more to be meant by 
... having the marfhalfy of a thing, than to have the overlight 

«a«iox3o. 31. oj ordering of it : alfo irt our old records, tliere 

are fomc officers taken notice of by the name of marlhalsy 
wh6 are mentioned only in general to have been fervants of 
the king’s houlhold, without any farther account of the na- 
Itfadox »o.3o. ture of thcir office or duty in particular. However, we find 
B. R. Ab, 5*7. (jjjjf jjjg twenty-fccond year of king Edward the third) the 
parliament granted fifteenths on divers conditions, one of 
which was, -that there lhall be no marefchalfy in England 
except the marefchalfy of the king, and of the guardian of 
England, .when the king lhall be out of England. And it 
feems clear, that there was one marlhal fuperior to the reft^ 
wh(2^as fometimes called the ma{ler*marlnal, at other times 
Madox 31, 3«, kihg’s marlhal, the marlhal of England, or the earl 
33. t' marlhal, being an officer of venr great authority both in 
(a) FlctaL.*. wiir and peace, whofe principal office in time of war (a) was 
Co^ Lit regulate thp incampments of the army, and to affign to 

0. tt. 74 - jjjg troops their refpcftive^olts in the day of battle ; and in 
(d) Madox 3 3. time of peace, (^) to provide for the fecurity of the king’s 
perfon in his palace, todifiributc lodgings there, and to 
(f) ij. Inft. preferve peace and order in the k/ig’s houlhold, and to be 
. p . affiilant to the conllab'e in deteraining caufes, aqd alfo to 
.in ar . g^ggote the ( c) orders both or tlfc court of the conllable, 
(5O FleuL,*. wherein he himfclf fat as judge, and of the court of the high 
C. 3, fieward (</), to which he I'ccnis to have been only an officer. 

.5(1,7. 3. But whatever might be tlic original inftitution 
of thcle officers, or the nature of tlicir authority, it is cer- 
'Mad X their jurifdiclion is at prefent declared, limited and re- 

" firained by certain a^ts of parliament, before the making 

whereof we have fcarce any thing memorable on record 
jconccrning this matter. 

.Se£l, 4. And first by 8 . Rich. 2. c 5 . “ Becaufe divers 
jlcas concerning the common law,* and which by the com- 
mon law ought to be examined and difculkd, are of late 
drawn before t!ie conftable and marlhal of En{lanJ, to the 
great damage and difquietnci's of the people It is agreed 
and ordained, ** I'hat all pleas and fuits touching the com- 
“ moil law, and which ought to be examined and difeufled 
“ at the common Jaw, lhall not hereafter be drawn or holden 
“ by any means before the aforefaid conftable and marlhal, 
bur tliat the court of the fame conftable and marlhal lliall 
“ have th.it wiiicli bclongcth to the fame court, and that the- 
“ common lasiv lhall lie executed and ufed, and have thi t 
“ which to itbelongcih, and the fame lliall be executed and 
“ ufed, as it was .aocuftomed to be ufed in the time of king 
. ^ Edward.” SeUt 



- 1 ? 


Ch.4- CONSTABLE akd MARSHAL. 

Se£f. 5. And it is farther declared by 13. Rich. 2. c. 2* 
in the following words : “ Becaiife that the commons do 
make a grievous complaint, that the court of the conttable 
andmarHial hath incroached to him, and daily dothincroach, 
cdlitra£ls, covenants, trefpalTcs, debts, and detinues, and 
many other aftions pleadable at the common law in great 
prejudice of the king, and of his courts, and to the great 
grievance and oppreffion of the people: Our lord the king 
willing to ordain a remedy againft the prejudices and griev- 
ances aforefaid, hath declared in this parliament, by the ad- 
vice and alTcnt of the lords fpiritual and temporal, the power 
and jarifdiftion of the fa^d conftable, in the form that fol- 
lowcth: “ i o the conftable it pertaincth to have cogni- 
“ zaacc ot contrafts touching deeds of arms and of war out 
“ of the realm, and alfo of things that touch w'ar within the 
*' realm which cannot be determined nor difcuftcu by the 
“ cotumon law, with other ufages anu cuftoms to the fame 
“ matters pertaining, which other conftabics heretofore 
•* have duly and reafonably ufed in their tlaic ; joining to 
“ the fame, fhaf every plaintiff ftiall declare plainly hismat- 

ter in liis petition, before that any man font for to an- 
“ fwer thciounto. AifJ if any will complain that any plea 
“ he commenced befo.lj^ the conftable and marfhal that 
“ mighf be tried by theii^mon law of the land, the fame 
** plaintiff fhall have a privy feal of the king without dif- 
“ ficulty, direfted to the faid conftable and marfhal, to fur- 
“ ceafe in that pica until it be difcuflcd by the king’s coun- 
“ cil, if tliat matter ought of rigiit to pertain to that court, 
“ or otherwife to he tried by the common law of the realm 
“ of England, and all'o tljat tlicy furccafe in the mean 
“ time.” 


HcSl. 6. And it is farther cnaflcdby t. Hen. 4.. c. 14. as 
followc'th : “ For many great iaconvcnicncics and mifehiefs 
that often have happened by many appeals made within 
the realm of England ^forc this time,” it is ordained and 
eftablifhed from henceforth, “ I'hat all the appeals to be 
“ made of things done within the realm, fhall be tried and 
“ determined by the good laws of the realm, made and ufed 
in the time of the king’s noble progenitors; and that all 
the appeals to be made of things done out of the realm, 
fhall be tried and determined before the conftable and 
marlhal of England for the time being : and moreover, it 
“ is accorded and affented, that no appeal be from hence- 
forth made or in any wife purfued in parliament in time 
to come.” 

Voi. III. C For 


Co. Lit. 391 


i. Show. 35J. 



Of t!I£ court of the 


Bk. 


ig 


• For the better untlcrflanding of tlie conftruftion of thefe 
ftatutes, and the nature of this court, 1 lhall examine the 
tollowing particulars 

First, How far the faid court hath coimfaiice of points 
of Honour in general. 

Secondly, Whether it can punifh private perfons for 
marlhalling funerals. 

Thirdly, Whether it can be holdcn by a lord marflial 
alone without a conftable. 


Fourthly, Whether its power as to appeals of treafon 
be fuperfeded by 26. or 35. Hen. 8. ; or 5. & 6. Edw. 6. 
c. iir>-or 1. & 2. PIi. and Mary, c. 10. 

Fifthly, By what law, and in what manner it pro- 
ceeds. 

§• 

Sixthly, Whether it iflay be prohibitefi, if it exceed Its 
jurifdiftion. 

Seventhly, Whether it can^; holdcn by commifiion. 


i.Hale 590. 


6 V/ 7 . 7. As to the first point. It is obfervable, That 
the abovementioned ftatute of 13. Rich. 2. c, 2. declares 
the jurifdiftion of this court in relation to things done 
wichiii the realm in thefe w'ords, “ To the conftable per- 
“ taincth conufaiicc, &c, of things that toucli war within 
“ the realm, which cannot be determined nor difenfted by 
** the common law;’’ — from whence it fccnis to follow, 
that this court has nothing to do with a mere civil matter, 
no way relating to war ; and therefore the proceedings of 
. the court of the lord marfhal, in the time of Chur lest he 

for bare fcandalous words refiefting ontheffl) honour 
or gentility of families, feem no w'&y to be maintained. Yet 
it feems lo be taken for granted in fome (b) books, Tliat 
difputes concerning precedency, and points of honour, and 
1056.*^ fatisfaftion therein, arc proper for this court. Neither do ‘ 
/OHob. 12*1. I ftnd, 'rbat the proceedings therein againfl: perfons foru^ 
falfcly aftinning the name and arms of honourable families, 
were cen lured or difallowxd by the (r) learned members of 
tlie committee of the Houfc of Commons in the year 1639, 
wdio were appointed to inquire into the abufes of this court. 
And it icems to be [d) admitted in the argument of Oldts ^^ , 
cafcy That all matters of this nature are proper for thijf. 
ShowerV ft'cms to be a large interpretation to make thefe 

Pari. Caf.^*^ things relate to war, fo as to come witlxin tlie declaration 
64, 05.' above 


11: 

Sulk. 5;. 
z 

10^ 

(/OHob 
I. Rol. S 7 . 
z. Lev. 134. 
SI’.owlT 3 ;3. 
i.Sicl.3|:3. 

I. Lev. 230. 
(t)2.Riilh- 
worth 1055, 
10^6 
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abovdmentioncd ; and tlie rule laid down iiT (a) Rollers Re^ (tf)i.R(1.37. 
forts^ that the marflial has power given him where thecom- 
nion law gives no remedy, feems no way maintainable from 
the ftatute; for it doth not fay in general, “ 'I'hat to t\v*. con- 
“ ftable pertaineth conufance of things which cannot be de- 
termined by the common law,’* butof“ things of waF,&c. 

“ which cannot be thereby determined” (b) : neither is it a (^) 13. Ifen. 
conclufive argument, tliat a matter which is remcdilels by the 4- 4> 5- 
coiniTion law, muft have a remedy from fome other law ; 
yet inafmuch as by the preamble of the laid llatntc, its chief 
intention appears to be to prevent incroachincnts on the 
common law, and fuch proceedings in matters whereof the 
common law hath no conufance, it cantipt be faid any way 
to iiicroach upon it. And inaimucii as the laid ftatute is 
wholly declarative, and hath no negative words; and the 
conllant prailice, which is the beft i.*itorpretcr ofl'^vs, and 
the general opinion of lawyers, feem to countenance fuch . 
proceedings ; I fnall not take upon me to determine how far ‘ 
tliey may be warrantable. 

• 

S. As*to THE sEcoNrf POINT, viz. Whether this i. Lev. 230. 
court can punifli private perfons for marfhalling funerals. 

'.riiongh it Ihould be g. tinted, That the marlhallingof pub- 
lick funerals belongs - heralds, who arc attendants on ® • 

this court, and that nosonicr peifons without their licence 
can lawfully intermeddle therein ; yet it docs by no means 
follow, 'I'hat the marfhal has power to punifli thole who 
thall be guiltv of any Inch incroachment ; but the proper 
Tcnicdy feem« to be by aftion on the cafe at common law, 
and not by a I’uit in this court, which by the abovemen- 
tioned ftatute of 8. and 13. Rich. 2. has cognizance only of Jp 
fucii matters which cannot be determined nor difcuflid by 
the common law. And this feems to be the principal rcafon 
%)f Lfr. OlJis's Cafe, wherein a fuit in the marflial’s court 
againft one DomvUlc, for taking upon him without licence 
to paint arms and efcutcheons, andcaufing them to be fixed 
to liearfes, and providihgand lending palls for funerals, and 
painting arms for one who had no right to their ufe at the 
funeral, and marfli.aliiiig fevcral funerals, &c. was prohi- 
bited by the court of Exchequer, upon great deliberation, 
with the advice of the reft of the judges, and the judgment 
was afterwards confirmed by the Houle of Lords. 


In Hill V. Ann, Lord HoltfaiJ, “ The miniflicrs of this court would have the words 
“ of 13. Rich. 2. to mean coats of arms and cfcurchcons, matters which they very well 
“ iinderftand ; and if they find people affumc arms to whom arms do not belong, or at 
Icaft, tl>at thofc they alTiinie do not belong to them, their way is to poft them up, 
but by what law or jullice thL7 do this I cannot tell/’ 7. Mud. ziS. 

JK. 

C 2 Sea. 
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(a) Cafes in 9. A^to THE THIRD POINT, viz. Whether tllis 

Pari. 65,66. 8. court can be holdeii by the lord marihal alone without the 
v^Vm^’****’ conftablc. It was ftrongly iniiiled in the (a) arguments 
Co.* of Ur. Oldis^s Cafe, That the lord marihal can- 

note |r) not hold this court without the conftable ; and this was alfo 
(/ 5 ) i.Riiflnv. the Opinion of tlic [b) aboveroentioned learned committee 
t p r Houfe of Commons in the year 1639. And it is cer- 

Croni lur.Sa! ***”’ our ancient (i ) law-books and {d) reports 

c. Juft. 5 1. * which fpeak of this court, fpeak of it either as the court of 
4. Juft. 123. tlie conllable and marihal, or of the conftable (c) only ; and 
Co. Lit. 161. it is obfervable, that the abovementioned ftatute of 13. 
fVii' H* 2. which in the preamble fpeaks of this court as the 

46. ^ court of the conftable and marihal, in the body of the a£k 

37. H. 3. 5. mentions the conftable only. And it is farther remarkable, 
48. L. 3. 3. I'hat wherever the conftable is mentioned together with the 
37. H. 5. 20, marlliil«-as judge of this court, he is always put before him ; 
y.\ pH j (■ which fetins to ii'.timate, that he is looked upon as the 
13. >*.4, 5.' ’’ princip.al judge of it: and it is agreed by (f) all, That the 
C/'j I. in:i.74. niarllial cannot^ determine an appeal of death, or treafon, 
Riifnw. 107. without a conftable. Ilut, on the other fide, ct may be ar- 
O V. That the reafon why* an appeal of a capital matter ne- 

^atsm ceflarily requires a conftable as well/as marihal is, becaufe 
I. Lev. 230. of Henry the fourth., which)' orders how fuch an ap- 

Hutton 3. peal fliall be brought, is cxprclj./! “ that it lhall be tried 
“ and determined before tlie conftaole and marihal of Eng- 
“ land for the time being;” whereas the other ftatutes only 
provide againft the incroachments of this court, and do not 
mention in what manner or before whom it lhall be holdeii, 
but they feem to refer fuch queftions to ancient ufage ; fo 
(g 1 Calcs in that if Ix;forc thcl’c ftatutes, the court was ufually holdcn 
J*arl.6o, 6i. before the conftable and marihal jointly and fevcrally (i&j, 
rA;SccCh.i. 

according to the common ufage of other courts, which ge- 
' nerally may be holdcn before one judge in the abfcnce of tho- 

reft, it feems a reafonable conftrudion of the faid ftatutes to 
allow this court ftill to be fo holdcn. Meither is it probable, 
That the^ord marihal, upon the extinguilhment of the he- 
reditary office of tlie conftable, IhouM from time to time in 
reigns of king Henry the eighth, queen Elizabeth, and 
Par. 126’. *" ^^”’8 7 ""*" //•//, hold this court by hirafelf without any 

4.1 lift" 1*26. conftable, and alfo often be affifted therein by the judges of 
4. Comm. 264. the common law, unlcfs it were then well known, that fuch 
his proceeding was warranted by the ancient and eftablilhed 
ufage of his court ; and it is very excraordinary. That our 
mHou. 121. judges and lawyers Ihould (ifr) generally take it as a thing 
*’ Lev ? granted, that the marihal is at this day the proper judge of 
Shower 354. pot'tts of honour, &c. if it were imagined that he has ni^ . 
». Sid. 3 n 3: power to aa witliout the concurrence of a conftable. 

1. Lev. a'30. 
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• ScH. 10. As to THE FOURTH POINT, Whether the 
power of this court as to the appeals of treafoiit be fuper- 
feded by the llatotes of Hen. 8. c. 13. the 35. Hen. 8. c, 2. 
the 5. & 6. £dw.6. c. 1 1. or the i. & 2. Ph. and Mary, c. 10. 
by the faid ftatutes of Henry the eighth and Edward ihe^ixth^ a. Hale 163. 
** All treafons, Ac. done out of this realm Ihali be inquired, 

« heard, and determined before the King’s Bench, or before 
*•' commiflioners, &c. as if they had been done in the fame 
“ (hire wherein they ftiall be inquired of, Ac.” And by 
the llatute of Ehilip and Mary, “ All trials for any 
“ treafon lhall be only according to the due order and , 

“ courfe of the common law.” Yet it hath Ijeen adjudged. Cafes in Par. 
That none of thefc llatutes takeaway the jurifdidtion of this 
court in relation to fuch treafon : for the faid ftatutes of 107. 
Henry the eighth and Edward the fixth being wholly in the 
afhrmative, and it being their chief intention to fupply a 
defeift in the common law, which had provided no method 
for the trial of fuch offences by jury, they fliall not without 
exprefs words be conftrued to lake away tho authority of an 
ancient couft coniirmed by parliament; and therefore the 
abovementioned expreffion, “ I'hat all fuch treafons fhall 
“ be tried by the King^s Bench, Ac.” fhall be taken to pur- 
port no more than that the King’s Bench, Ac.” fhall have 
authority to try then);£;ji'd^$ to the i. A2. Philip and Mary, 
the plain import thcreot feems to be, to reftore the ancient 
manner of trial by the courfc of the common law to all trea- Dyer 131, ** 
fons within its jurifdidtion, which had been much altered by s- fnft. 24. 
fome ftatutes in the former reigns; and this is fully fatisiied 4 - »»4. 

by abolifhing all innovations in the proceedings at common 
law, and has no relation to cafes no way within its 
conufance. 


Sell. II. As to THE FIFTH POINT, w/z. By what law 
and in what manner this court proceeds. I'here is no 
doubt but that it ought to follow its own cuftoms and ufages uj. 
fo far as they go, and in cafes omitted, the rules of the [a) 51. 

civil law. And becaufe this is not a court of common law, '* 
a (i) condemnation in it fora capital offence caufes neither (1) 4,'lnft."*** 
forfeiture of lands nor corruption of blood ; neither can an 
error in its proceedings be remedied by writ of error, but Rulhw. 107. 
only by appeal to the king : and yet tbe judges of the com- ”1* Ac. 
mon law take notice of the jurifaidtion of this court, and 
give credit to a certificate of its judges, for the trial of an 5,. 

(f) iffuc concerning its proceedings ; {d) for the civil law is (e) 4. inft. 
as much the law of the land in fuch cafes wherein it has 3,4i' 
fbeen always ufed, as the common law is in others. 



Sea. 
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Si Jf. 12. It is qucftioned. Whether the king hath an/ 
remedy in this court againft an oftender by way of indi^-r 
went or information by the attorney general. 


13. As to THE SIXTH POINT, VIZ. Whether this 
court may be prohibited, if it exceed its jurifdiftion. It is 
exprcfsly rcfolvedin Oldis'scafe^ That the faid court being 
holdcn before the lord marfhal only, may be prohibited by 
the courts of common law, if it exceed its jurifdiftion ; 
and it is llrongiy infilled on in the argument of that cafe, 
That the court of the conllalile and mar.'hal may alfo be pro- 
hibited : but there having been no court holdcn before a 
conilable dnd marllial for tlicle many years, anu there feem- 
ing to be fmail likelihood of its being revived, 1 lliall refer 
Cafes in Pari, the reader for the farther examination of this matter to the 
61. 66. Icariied Sir Burtho'omew Shotuers report of tlie faid cafe. 

In Hil. I. Ann. H01.T Chuf JuJlice doubled of the p^dfible cxifience of the court of 
honour ; anJ, aftcra fcarch o;' jirercdents, granted a prohibition to a libel brought iu 
fuch pretended jurlfd:6tioii. Salkt 553. 

Scii. 14. As»to the seventh point, viz. Whether the 
faid court can be holdcn by commi^on. It feems to be the 
better opinion of the court in Pal ker’s cafe, That during 
the lunacy of an carl marfhal, it/!l|y well be holdcp before 
_ ^ commiilioners deputed to excrcife nis office ; and it feems 
i. bln.'s 53** hard to f^', That fuch commiflions, founded on the plain 
^ ncccflily of the cafe, and intended to prevent a failure ofjuf- 
ticc as to cafes of which no other court hath conufance, arc 
againft the purview of the petition or right, made in the 
third year of the reign of king Charles the fir/i-, which, com- 
plaining that commiflions I'ad been granted for the trial of 
certain capital offences and other outrages by the marl ini 
law, under pretence whereof divers of tlie king’s fulijeds 
Jiad been put tp death, prays, “ tliat from tlicnrcforth no 
“ coimnilfions of like nature might iffiic foith to be cxc- 
cuted a* afordfiiid/- 


CHAP- 
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CHAP.TER THE FIFTH, 


Of THE COURT 

O F 

The justices of OYER and TERMINER. 


'tj'OR better underftanding of the nature of the courts of 
tlie juftices of eyer and terminer and gaol-delivery, 1 
Ihall premife forae confiderations concerning them in gene- 
rai, and then conlider the nature of each of them in par- 
ticular. 


Scfl. I. But in the firft place, it may not be improper 
to remark, That the prerogative authorizing thofe or any 
other jullic§s, is infeparably united to th E Crown, not only 
by the commtfii law but alfo 4 jy ftatute. 'I'o which pur- 
pofe it is enafted by jy. Hen. 8. c. 24. I'hat no perfon 
“ or perfons, of what eftatc, degree, or condition foever 
“ thc;j be, lhall have a\v power or authority to make any 
“ juftices of eyre, jui'.icCs of aftize,. juftices of peace, or 
“ juftices of gaol-delivcry ; but that all fuch officers 
“ and minifters lhall be made by letters patent under the 
“ king’s great fcal, in the name and by the authority of the 

king’s higlmcfs in all (hires, counties palatine, Wales, 
“ &c. or any other his dominions, &c. any grants, ufages, 
“ allowance, or aft of parliament to the contrary notwith- 
“ Handing.” 

As to what belongs to juftices of cyer and terminer, and 
gaol-delivery in general, 1 (hall examine — 

First, By what kiitd of inftruments tliey muft be con- 
ftituted. 

Secondly, How their authority may be fufpended, re- 
vived, or determined. 

Thirdly, How far the precife letter of their commiifions 
muft be obferved by fuch juftices. 

Fourthly, What form is to beobfervedin the adjourn- 
ment of fuch commiffions. 

C 4 Fifthly, 


4. 6omm.i66. 


Lamb. B. i. 5. 
Co. Lit. 1 14. 
1. Lev. 219, 
Bac. El. of 
Law 15, i6> 
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Fifthly, How far the power given by them may be ex - 
tended by other comtniflions to other juitices, or committed 
to fewer than were appointed by the tbrnicr. 


Sixthly, V/hether fuch jufiices can fit in one county 
to try^in another. 

Seventhly, Where their records are to be kept after 
they are determined. 

Eighthly, Whether the fame jufliccs at the fame time 
may execute both commiflions. 

As to THE FIRST POINT, vi%. By -W hat kind of inftru- 
ment fuch juftices mull be conllituted. 


Seii- 2. It feeras to be laid down as a general rule 
in fome of the old books, T hat though a juftice may 
L.Quitito be dilicnarged by writ under the great sfal, yet that 
Ed. 4- X3- *7- be cannot be ihade a juftice by fuch wri|, nut only 
by (-■) commiffion. And it feems to be 'holdcn, both 
CommilfiMfi, (^) Sir Ed’Mo'fd Coke zni Sir (c Matthezv Halc^ If any 
i8. fuch juftices have their authority by writ, though made 

Indidt.iz. 38, in the lame form and words that ^cgal commiflion ought 
Fmch 2 to have, yet their proceedings are^oid; and yet it leems, 
(i)4.InftL*64, nothing more is meant by thefc exprefljons, if ftriflly 
\c) Summary examined, than that all fuch juftices mull derive their au- 
i6x. thority from fuch inftrumenls as are of a knovrn, Hated, 

I. Hale 23. allowed form, warranted by ancient pr^rcedents; and it 

(fl'J Finch is only adifpute of words whether fuch inftruments are to be 
a37- called writs or commifilcns ; for if you lake the import of 

the word writ from (d) Finch* s definition of it, w ho fays, 
or ms 1,2. u it is ^ Latin ktar of the king’s, from his higher 

courts of record, in parchment, lealed with his I'eal, and 
/£/7 ^a' by him/’ it feemeth that the moft approved forms of 


(r^ Finch 12. comiiiifiioiis of oser and lermbur^ may well enough 

come under the g neral notion ofwnlis, which by the lall 
mentioned (e) ^lU'Lhor are divided into writs original and 
123, 114.' cominilEoniil. And accordingly we find, '1 hat commiflions 

(^)F.N.B. of oyrr 2nd reminrrj aflbeiation, ^nd /i kg/i granted 

iio, 111. upon fpecial occafions, arc called writs both by the {/) Ke- 

Crom.Jur. gifler, and alfo by Fitzherbo t., who yet feem.s not to 

approve of this general notion of the word w^rit, and fays, 
(^) ch. 32. That thefc commiflions Ihculd not properly be called writs. 

Alfo it is faid by Sir Edward Coke in his comment upon the 
ftatute of [Fejlminjli'r the fecondy (h) wliich mentions the 
writ of oyer and termlmry that commiflions were anciently 
granted by writ ; by which he Ibcms to imply, That they 
arc otherwife granted at tliis day ; but he doth not tell us 
the diftiiiaioii between a writ and a commiffion ; neither 


can 
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camJ find that the modern precedents differ Trom the old 
on the contrary, that it hath always been agreed, 
tliat it i^he fafeft way to follow the old ones. But I rauft 
coiifefs, that I cannot find a certain iiiftancc from any book 
of authority, wherein general commiflions of o^cr ^nd /^r- Vide infra, 
miner are called writs. However, as to the refolutions* of , 

the judges in The Book of A[fi%es^ w^hich are but briefly 
and obfeurely reported, and yet feem to be the chief foun- 
dation of what is faid in the later books relating to this mat- 
ter, the authority thereof feems to amount to no more than 
the two following points : 

Firft, That juftices appointed by commiflion to hear and 
determine certain offences, cannot receive an additional 
power by writ direfting them to inquire of other offences ; 
and this feems to be the fenfc of Staunford Oiwd (k) Fitz- (fl'S.P.C.94. 
ierkert in relation to this matter. 

B. Commiili. 

16, 18. Indi£t. 22.38, 39. 12. C0.31. 


Secondly feji That writs impov^rcring pcrlons to inquire (^) 12.C0.31. 
of offences, without authorizing them alfo«to detennine 
them, are illegal, except in fuch cafes wherein they are al- 
lowed by ancient ufage, as were (d) writs of this kind to 
Iheriffs Wore the ftatute of Edw. 3. c. 9. 


And therefore where it is generally faid in fome (f ' books, 
That commiffions have been dirc£led to certain perfons to 
inquire of certain offences, in order to have them after- 
wards tried before other juftices, it feems that it ought to be 
underftood, That fuch commiflions were in the common 
form of commiflions of oj^er andifermiaer^ though they be 
fpoken of only as commiflions of inquiry. As to the refo- 
lution in the Lon^ {f > ^into of Edward the fourth^ which 
is the other principal authority concerning this matter, the 
import thereof feems to be no more than this, that a perfon 
cannot legally be aflbeiated to juftices of aflizc by a writ di- 
refted to fuch juftices, reciting a commijjion of aJfGciation 
to fuch perfon, and commanding the juftices to receive him, 
•unlcfs there be alfo produced a commijjion of ajfociation di- 
refted t« fuch perfon, for that the king cannot make a juf- 
tice by fuch writ direfted to others ; by which it feems to 
be implied, that by a proper writ he may do it. And it is 
certain. That the commtffion of ajfodation direAed to the 
party himfelf, is called a writ both by the (^) Regifler^ {h) by 
if^zherbert^ and by (/) Finch^ and alfobv (k) Sir Edward Cohe^ 
|?Well as the ivTit of admittance direfied to the other juf- 
Vw. However, it feems clearly to be agreed by all thefe 


(^/}Rcg.I2l. 

S.P.C.84. 

(^) I. And. 

106. 

Vide Plow. 
390 . 


(/) Fol.iii, 
112.29. ^37* 
138. 


(ir)Rcgi. 

( 2 ) F.N 


\ 


^ ooks, that the heft rule of judging of the validity of any 
'fuch commiflions is their conformity to known and ancient 
precedents ; and tliis feems to \k the beft reafon of tb^refo- 

lution 


Jl. 1 24 . 

(h) F.N.B. 
111. 

(/■) FinchjiS. 
(>) 4.1nft. 
107. 
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1. VoU p.296. 

Popham 16. 


s.IIalc 24,25. 


(a) See arte 
ch. 3. r. 1C. 

(A) Reg. 124, 
125. 

12. AflT. 21. 

4. Inil* 163. 
Sum. 162. 
Strange 032. 
*65. 


4,lnft. 163. 


Ch. t. f. II, 

J2, 13. 


B. Comm iff, 4. 
22 . 


Of th£ court of the J^TICES Bk. 2 . 

• ^ 

Intion in Anderfon^ wherein it is adjudged, that a 

fion to a corporation appointing fome of its princigp^nem- 
bers to be jnlliccs of gaol-delivery, together with thofe 
whom the king fhonld appoint, from lime to time, is 
void *» for fuch an authority, depending on the precarious 
appointment of other jnftices, is not agreeable to the known 
furms of fiicli commiffions. The other rcafon given in that 
book for fuch newly-appointed jullices not joining with 
the former, becaufe their authority commences at fcvcral 
times, feems not conclufivc ; for the authority of juftices 
appointed by writ of ajfocunion is of a fubfcqiicnt com- 
menccmcnt from that of the juftices in the firft commiflion; 
and yet it is certain, that fuch may act jointly together, as 
will more fully appear in the following chapter. 

As to THE SECOND POINT, VIZ. IIow the authority of 
fuch juftices may be fufpended, revived, or dcteimined. 

SeU. 3. There is no doubt but that their power is wholly 
fufpcjidcd by the court oi* King’s Bench IVtiftg in the fame 
county for wiiich they arc commiilioned during the time 
of fuch fitting, cfpcciaily if they have notice thereoT, as hath 
been before fhewn (a); and it Icems that their jurifcl)dlion is 
revived of courfe, when the faifl court no longer 4 fits there, 
without any writ of procedendo^ isfc. Their (b) authority 
may be alfo fufpended by a wnit of fupcrfcdcas^ wliicli is 
grantable on proof that their commiflion was unduly grant- 
ed ; in which cafe their power may l)e reftored by a writ of 
procedendo^ without any new commiflion. But a commif- 
fion once determined, cannot be revived by any writ of 
procedendo^ nor the juftices authorized anew without ano- 
ther commiflion. 

Se:^. 4. Such commiflions may be determined exprefsly 
or impliedly. Exprefsly, by an abrolute repeal or counter- 
mand from the king. Impliedly, fcveral ways. 

5 tv. 7 . 5. Firft, By the demife of the king by whom they 
were granted. But this inifehief is in a great meafure ob- 
viated by late llatutes, as hath been more fully ihewn. 

S.V?. 6. Secondly, According to fotne opinions, by the 
juftice’s acceptance of any new name of dignity, as that of 
duke, knight, ferjeant, &c. But this is remedied by 
i.Edvv.6.c. 7. which enafts, That if any perfon, being iiv."- 
any of the king’s commiflions wliatfoever, fhall fortiyp?#., 
to be made or created duke, archbifliop, marquefs, ejr 1| 

“ vifeount, baron, bifhop, knight, juftice of the one bend: 
or of the other, or ferjeant at law, or flieriff, yetahat^ 
notsvithilanding he iliall remain commiilioner/’ &c. But 
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been qucftioned, whether the dignity of a b«ironet, 

^hicnShas been created fince that llatute, be within the 
equity of iL ^ 

Se£f. 7. Thirdly, By holding a feffion without adjourn- Crom. Jur. 
i:ig it, if the commiflion have no time limited for its con- 
tinuance; as wliere it is anpointed pro hac vice only: but if ** 

it be granted for a certain time, or quamdiu nobis plucuerity it ^ Commilfi. 
does not ncceflarily require any adjournment ; and there- n. 
fore, if the court holdeii by virtue of fuch commiflion break. BM. 24, 25. 
up without any adjournment, or upon a void one, as being 
made without the confent of the majority of the com'mil- "j’ 
fioners, yet it may be holden again on a new fummons.. Ed,V. 7' 


Sf^. 8, Fourtlily, By granting a new commiflion to 
Other perfons of tlie fame nature with the former, though 
but for part of the diftrift for which the former was granted, 
as fomc lay. And whether (ti) fuch new commiflion be for (a) Brooke 
a certain time, or pro hac vice only, yet th^ former com- Conimiiliou 
niiflions fliall teipain (b) in force, fo far as they are con- 5 

fiftent with the latter; and therefore it feeinj; certain that a ' ' 
commidton of the peace is not determined, as to its autho 
riiy relating to the peace, iy a wcvf commijfion to hear and 

felonies. But it hath been (c) holden, that it is (f) ibid* 8. 
determined as to its authority relating to felonies ; but this 
feems jnftly qucllioiiablc, not only as being contrary to 
common praftice, but alfo becaufc juftices of peace, asfuch, 
feem to have authority by 34. Ldw. 3. to hear and determine 
felonies, without any fpecial claiife in their commiflion for 
that .purpofe, as will more fully be (hewn in Chapter the 
Eighth. But it Iccms certain, that a commiflion of {d) gaol- (<0 Ihid. 24. 
delivery lhall not be determined by a new commiflion of 
oyer and terminer, bccaufc they are of different natures. 

(e) Alfo it feems to be clear, not only from 2. & 3. Ph. and (^) S* . 

Mary, c. 18. fet forth more at large feflion twelfth, but 
alfo in cafes not within the ftatute, X\\?X ?l commijjion of the 
peace for a certain town de termines not the authority of the (/)Summary 
. corporation having a grant from the king that the mayor , 

- and his fucceflors lhall bejuilices of the peace within its li- 
mits, becaufe fuch a grant is irrevocable, ff) Alfo it feems 4! i nft. 165* 
certain, that no new commiflion doth determine an oldoiic, .?4. Aff. 8. 
unlefs the former commiffioners have notice of it. B.Comniiif.6. 

14. 

Sefl- Q. Such notice may be given exprefsly or impliedly. 

Exprefsly, by (^) Ihcwingthc new commiflion to the for- . - 
^er commilfioners, which certainly determines the power 
•»/ all thofe to whom it is flicwm Impliedly, two manner ,65. 

' of ways. K. ilw, 116* 

Com. Jur# 

Sea. 
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(«y34. Aff.8.b. Se 3 . 10. ftrft. By (tt) holding a fcffion by 
Ctmmiff. 14. new commiffioii, which fceins to be agreed to be a lyrttv fo ’ 
Moor 186. notorious, that the firft juilices lhail be prefumed to Jiave 
notice of it. 


2. Hale z$, 
Dyev 355- 
4. infx. 16^. 
B.Commi(r.6. 
Keilw. ij6. 

Procefs (liall 
not difcq^iti- 
mic up<m lu- 
pcrcciiion of 
the cf.mmil- 
lion under 
xvhich it was 
made. 


1. Sid. 34S. 

2. Ktb. 292. 
B. Cor. 178. 


Se^. 11. Secondly, According to the general opinion, 
by proclaiming the new commiHion in the county. 

12. As the authority of the juflices appointed by 
any former coininiflion is determined by a grant of a new 
one in the manner abovementioned, fo likewife were all 
proceedings before fuch juftices difeontinued at the common 
law. 7'o remedy which inconvenience it was enaclcd by 
I. Edw. 6. c. 7. f. 6. “ That no manner of procefs orfuit 
“ made, fued, or had before any juftice of affize, gaol-deli- 
very, oyer and termmery juftices of tlic peace, or other 
of the king’s commiffioners, fbalJ in any wife be difeon- 
tinned by the making and publifhingof any ncwcommif- 
“ fioii or aflbfiation, or by altering the names of the juftices 
of aflizc, gaol-delivery^ oyer and juftices of 

peace, or otlier the king’s commiffioners, but that the 
“ new juftices of aflizc, gaol delivery, and of the peace, and 
other commiffioners, may proceed in every behalf as if 
the old comraiflions, juftices, and commiflionerg hadftill 
remained and continued not altered.” 


Commiffions ij. And it is fiirthcr cnaftrd by 2. & 3. Ph. and 

of the peace Mary, c. 18. That all commiflions granted to any city or 
** town corporate, not being a county in itfclf, for "the 
county 'ihalj “ keeping of their peace and delivery of the prifoners re- 
not vacate “ maining in the gaols of any fuch city or town-corporate, 
fuchcommif- fhall ftand, remain, and be good and available and cfFcc- 
fions toa city u I-q intents, c onftruftions and pur- 

coimtv ' not granting of any like commiffio/i of peace or 

bcing'acoiin- gaol-dclivery to any commiffioncr or commiffioners for 
ty in kl'elf. the coniervation of the peace, or delivery of the prifoners 
‘‘ remaining in the gaol of any (hire, lathe, rape, riding, 
or wapentake, within the realm of England^ bearing date 
“ after the faid commiflion or commiffions granted as is • 
‘‘ aforefaid to any Inch city or town-corporate, not being, 
as aforefaid a county in itfclf, to the contrary notwith- 
ftanding.” 

12. AflT. 21. As to THE THIRD POINT, viz. How far the precife letter 
Croin. Jur. of fuch commiffions muft be obferved by the juftices. 

L.^mto.E.4. agreed, That if a commiffigA 

Ddif. 2 j. of cyer and terminer ^ be awarded to certain peribns to in- 

quire at fuch a place, they can neither open their commif- 

fion 
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S notlier, nor adjourn it thither, nor'give judgment 3.1nft.3i. 

lid that it they do, all their proceedings lhall be 2. Hale 24, 
as coram non judice. Yet it is agreed, that juftices 
appointed by commiffion pro hac vice^ may adjourn their ig. 
commiffion from one day to another, though there be no Kclyngc 57. 
words in their commiffion to fuch purpofc; for notl/ing 
can be more reafonable, than to intend that a general 
commiffion authorizing perfons to do a thing, does impli- 
citly allow them convenient time for the doing of it. 

As to THE FOURTH POINT, VIZ. What form is to be ob- 
fcrvcd in the adjournment of fuch comraiffions. 

St'ff. 15. Having already, in the foregoing part of this See. 6. & 13. 
chapter, incidentally treated of the principal quellions relat- 
ing lb this matter, Iffiall only take notice in this place, that 
it ilems inoft proper to enter all fuch adjournments in the - 
prelent tciife j yet it is faid, that the entry of them in the pre- a>m.ii5. 
ter tenfe, is made good by the multitude of precedents fb): C^)i.Si(1.348. 
however, it faid, that this court will never intend that 
tiiere was an adjcftirninent, if no entry atall were made of it. 

As to THE FIFTH POINT, viz. How far the power given 
by fuch commiffions may be extended by new ones to otlier 
juftices, breommitted by fewer than were appointed by the 
former. a. Hale 23. 

Sr/7. 16. It is certain, that new commiffioners of this 
kind may be added to the former by a writ or com- 
miflion 0/ aflbeiation, w'hich, fetting forth the purport 
of the former commiffion, declares the king’s pleafure to 
aftbeiate to tlie perfons appointed by the h'rft, tiiofe to 
whom fuch new writ or commiflion is direfted, provided 
that fuch new juftices attend at the times and places ap- 
pointed by former ; and it is ufiial to dired another w'rit to 
the former juftices, commanding them to admit fuch new 318, * 
juftices as their aflbeiates, with the provifo abovemen- 319. 
tioned ; and the writ to the perfons fo affociated is always Sum. 159.162. 
patent, and that to the other juftices to admit them is dole. *^5- 
‘But it hath been (r) refoivcd, that the firft juftices arc not , q . 
bound by fuch writ to admit the perfons named in it as 
their alTociatcs, unlcfs tliey produce fuch patent of alTocia- 
tion as is abovementioned direfted to themfelves, as hath 
been more fully fticwn in the firft fcdlion of this chapter* 

And it hath been {d queftioned, whether a fpecial commif- 
pon of alTociation, relating only to a particular caufe, can CfOL.Quinto 
il^ociate the perfons named in it to juftices appointed by a 
, general commiffion. Alfo it hath been holden, That the p^^Aflize, 17. 
king can grant but one patent of alTociation to one com- 3.H.62. zo. 
miffion. Sc A 
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12S. 

F.N.B.iii. 
iii» 114- 


124. 

F. N.D. III. 

2. Hale 23. 


2.7T:iTc2f, «2 
3. I nil. 27. 
Sum. 102,163 
Dyer it; 6. 
Pap. )6, 17. 
1. 2\nii. ?.()!, 
202 . 

]).)a;5h^ 70,3. 

7i>. 


(u) I^cx and 
Gaiijoi, Trin 
i I . C>ein 3. 
Doug!. 760. 
Kayni. 193. 
Viiugh. 14c. 
Wood 619. 

Cro.Eliz.137. 
Pall.22. 220. 
Plow. 390. 

; vide 
Douglas 796. 


2. Hale 31*36. 

14. H.7. 15. 


Of THE COURT OF THE J jferiCES Bk. « 

Se^l. 17. rf any jnfticcs have fat by virtue of a comjN^; 
iioii, and taken divers indiftinents, and awarded proceft^ner? 
on, and they ihall all, or fome of them, die, the king may 
grant a new commiliion to thofe who arc living only, or to 
others, commanding them to continue the proceedings bc- 
guli, and to proceed upon fuch procefs, and to hear and 
determine all the offences in the former commiflion : and 
thereupon the king lhall fend a writ unto the executors of 
the jufliccs who are dead, to fend the rolls, records, and 
procelics touching the premifes, before the new comnuf- 
iioners, &c. 

Sen 18. After a writ of aflbeiation, it is nfual to make 
out a writ of Ji non ormm^ directed both to the firft juftices, 
and alfo to thofe who are fo aflbeiated to them ; which, re- 
citing ilic purport of the two former comniiffions, com- 
mands the juftices, tliat if all of them cannot conveniently be 
prefent, fuch a number of them may proceed, &c. - 

As to THE*sixTH POINT, 77Z. Whcthr% fuch juftices 
may fit in one^county to il y offences in another. 

SeiU 19. It feems apreed, thatrcgularly all offences arc to 
be enquired of^ heard, and determined in the county wherein 
thev were committed, and that the king cannot aufcnorizc the 
taking of tijcm in .another. Yet it was atiindged in the cafe 
of the (yiiy cfGloiiccfk,^ Hiat ifthe king grant to a city the j ri- 
vilege of beiijg a county of itftlf, ciiftinft from the county 
witl.'in which it lies, with a lalvo or icferv.ation, that the 
jvi'liecs of o)cr aiul terminer^ tsV. for the county at large 
may ftill ^it in fuch city, fuch refervation makes tlic city 
Itill r ina.ii j>art of the county for fuch purpofe, and confe- 
qucntly th.at an indictment found within fuch city, of an 
cjffencein tlic county at large, is good (a), Alfo it is cer- 
tain, That, by a fpecial cvifloiu, indictments of offences 
W'ithin a couMy may be taken in a place out of it ; as they 
are in faft taken both for M'uldUfex and London at the 
Selfions-hall at Newgate, which ilands in London; for it 
fljall be intended, that at tlic original divifion of London^ 
from Mlddli fex there was a fpecial provifion made for this 
purpofe. Alfo it is certain. That the king may grant a 
fpecial commiflion of oyer and terminer .to fit in one coun*- 
ty for hearing and determining offences, whereof indift- 
mcnls liavc been found in another: but it is agreed, that 
the trial muft be by the jurors of the proper county. 

As to THE SEVENTH POINT, vi%. Where thc rccoids 
fuch juftices arc to be kept after they arc determined. 
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20. It is enaftcd by 9. Edw. 3. c. 5. That juftices 
^ orXjlize, gaoLdelivery, and of oyer and terminer^ lhall 
** fend iill their records and procefles determined and put 
“ in execution to the exchequer at Michaelmas^ every 
year once, to be delivered there; and the treafurer and 
chamberlains which for the time lhall be, having ^hc 
“ liglu of the cominiflions of fuch jnfticcs, lliall receive the 
‘‘ fame records and procelfes of the faid juftices under their 
feals, and keep them in the treafury, as the maniier is, 
fo that the julliccs always do fitfl: take out the eftreats of 
the faid records and procefles againft them, to lend to the 
exchequer as they were wont before.” 


As to THE EIGHTH POINT, VIZ. Whether the fame jnf- q . h. 7. 9. 
tjccs at the fame time may execute both the commiflion of 15 . Counniir. 

$ye} Urmi}!c}\ and alfo that of gaol-delivery. 17- -’4. 

Crom.Jur. 

Sc^L 21. It feems certain at tliis day, that the fame perfons l“ii[.ije 34, 
being authorized by both thefc commillions, may proceed 166. 
by virtue of Jic ,one in thofe cafes wherein they have no Summary 160. 
jurifdiftion by the ether, and execute both at^the fame time, 
and make up their records accordingly. But this doth not 
feem to have been clearly agreed in former times. 


A N D now" 1 am to conlider the nature of each of the 
abovemen rioned cominiflions in particular ; and liril of that 
of oyer and terminer^ concerning which 1 fhali endeavour to 
Ihcw, FiPvST, Its feveral kinds. SifcONnLV, To what cafes 
the jurifdi'Hon given by it doth extend. Thikdlv, l o 
whom, and on what occafions it is grantablc. 

As to THE FIRST POINT.. Commiflions of oyer and 
mlner and gaol-delivery are of two kinds: General, and 
Special. 


Scc^f. 22. At this day the common form of fuch a gene- 4- bift. 161, 
ral commiflion is, to authori7.e ihe perlons to tvhom it ir. 
diricicd, or three or four of them, of which number either 
fuch or fuch particular perfons among them arc fpccially pi^w. 384. 
appointed to be, to inquire by the oaths of hiwrful men, and 2. luft.419. 
by other means, of all treafons, felonies, and mifdcmcanors, .a.Hulc 2z,23. 
being Ipecially mentioned, and of all others, in fuch and 
fuch counties,' and to hear and determine the fame at cer- 
tain days and pljces to be appointed by them, &c. For 
Iwhich purpofe the king acquaints them, that he hath fcnt 
f^writ to the Ihcriffs of fuch counties, commanding them p 
to return a jury beflire them, at fuch days and places as 
fliall be notified by them, in order to make inquiries of fuch 
9fienceS| &c. 

Seel, 
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tnaEiniy quid es^rejjio eorum qua tacite Ufunt nihil operatur\ 
ei^ecially coniidering that the court liolden before juftlce^ 
or oyer^ is a court of record of a very high nature, and! 
niuch regarded fay the law. Ajj to the objeftion, that the 
ponitruftion cpntendcd for would extend I'uch fuits to all 
inferior courts of record, it may be anfwcrcd, that it would 
only extend them to fuch courts of a genefal jurifdiftion 
wherein fuits of like nature may properly be brought, and 
not to courts of a limited authority, inftituted for fpecial 
piirpofcs, and coitfined either to offences at the common 
law, as the court led jnd the Jhcriff^s tow n are, or to contraflS 
of a fpccial nature, as the comt of ple-poyvdcrs As to 

the pbjeftion, that it is moft reafonable to conftrue 
^hj natute' to intend only fuch courts wherein the king’s 
attorney attends, the fame may be faid in relation to profe- 
cutions on llatutes which mention no court at all wherein 
they fhall be brought ; and yet it feems to be pertain, that 
fuch profccutions may be brought in anv court of oyer and 
py. ajS. terminer. Neither do 1 find any reafon afligned, why the 
king’s prerogative, of choofing in what courtjic will com- 
mence a fuit, fhonld be reftrained witliput exprefs words iri 
tliis cafe, whe*rc courts arc mentioned in general, more 
than in the o'. hers, where they are not mentioned at alt. 
j^elides it ought to he confidpred, tb^t if fuph profccutions 
arc to be confined to the courts of IP'eJifwnfter^ Tid offcnc^ 
againft any fuch ftatutc in ^ny county but that wherein 
the king’s bench fits, could be indifled at all ; for it is cer- 
tain, that no offence can be incjuired of out of the county 
wherein it was coinnfitted. AHo fince 21 Jac. i. c. 4. fet 
forth more at large in the chapter concerning Informations, 
which reftrains all profccutions whatfoever on penal ftatutps 
to their proper counties (as the conftruftion of the faid 
flatute i$ now fettled), if fuits on fuch ftatutes could be’ 
brought only in 11/ efiminficr-hall^ yio offences out of Middle'-^ 
fex could be profecuted at all. ’ ’ 

As to TH? poiijT, viz. To whatperfons, and on 

what occafions, conimifiions of ^yrrand /rm/'/irrarcgrantable. 

Seff 34. It is enafted by the ftatutc of fVcft?ninfter^ 
the fecond^ c. 29. “ that a writ of trefpals {ad audien^- 

“ dum ei ierminandum) from henceforth fhall not be granted 
“ before any jufticcs, except juftices of cither bench, and 
** Julliccs in eyre, unlefs it be for a heinous trefpafs, where 
“ It' is heceflary to provide fpeedy remedy, and our lord 
the king of his fpccbl grace thought it good to bci 
granted.” 

35 - An 4 it is farther enafled by 2. Edw. 3. c. 2. 
tl^iit ^y^rs and terminers fliall not be granted but before 

‘‘ juftice^ 
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juftices of the o^c bench or the other, or the juft ices cr-^ 

“ Vants, and that for great hurt or horrible treipalfcs, and * 

^ of the king’s fpecial grace, after the form of tlu llatutc 
abovementioned.’* 

SeSf. 36. Alfo it is cnafted by 34. Edw. 3. c. i. that 
writs of oyry and ty, miner be granted according to the 
ftatu c thereof made, and that the juftices which lhall be- 
‘‘ thereto alfigned, be named by the court, and not by the 
party/* 

Sr/ 7 . 37. It may perhaps be argued from the general 
words of thefe ftatutes, that* no coinmiflion of oyer and 
terminer ought to be granted to any, but fuch jiifticss as 
therein mentioned, ar>d on fuch fpecial occafions. And ^18, 

Sir Edward Coke^ in his comment on the fa id ftotutc of 
If^eftmin/ter the fecond^ does not Ihew whetlier all fuch 
commilfions in general arc meant to be reftrained by it, or 
luch only as are of a particular nature ; yet^if the intention 
of the faid ftfitiiltes be fully examined, it feems reafonahlc 
to confine the purview of them to fpecial, cominiifions of 
oyer and terminer^ granted 4t the coinpiaint of particular 
perfons, upon foiiie great injury fuggefted to have l>ccn 
done ; not only tor that fuch fpecial commiftiOns, ^ 

for redrefiing of a particular grievance at the fuit of the j.antcf. K ** 
party, feem to come more properly and generally under the i.lnit, 419. 
notion of writs, than general commiinons itfued by the king 
as the common dil’penre.r of julVice to his people, without 
any particular applicarion from or regard to any particular 
perfon; but alfo bec iufc there may l>c a mifehief to the 
fubjeft from fuch fpecial coipmifiions, which cannot be 
feared from tlic general ones ; for the partv who fues out 
fuch a fpecial commiiiion, may thereupon take out a writ 
to the (hcriff, coinmaiidin;? him to aneft the goods fup- 
pofed to be wrongfully taV'n a\vr;y, and lo keep them in Rqr. 126, 
iafe cuitody till Ibme order be made conceniing them by *77. 
the juliiccs alfigncd to dererminc the mutter, which may be j: 
very inconvenient to the perfon cpmphined of. Neither ^ ^ ^ 
can it be imagined, that the ftaiutc intended tj reftrain ge- 
neral comml/Jions to enormous trefpalfcs, which could not 
but hinder the due execution of juftice, whic-Ii requires the 
punifhinent of ali kinds of mifdcineanors, of vyhich fuch 
commiflioners are the ufual and proper judges. But it i? 
reafonable indeed, that fuch fpecial commiilions fhould not 
be granted but upon urgent occafions; and accordingly we 
find precedents for the fuptTfeding of them, where the king 
has been informed, that he was impofed upon in granting 
them on a fuggeftiou that the injuFjr complaiued of was of 

^2 ‘ a heinous 
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a heinous nature, where in truth it was 4ut a flight incoxir 
‘ fiderable trefpafs. 

For other particulars concerning the proceedings of juf- 
ticcs of oyer and terminer, fee the chapter coiiceinii'g 
vER, andthechapter concerning Proctsa AC Autk-r 

THfiJwRY. 
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CHAPTER THE SIXTtti 

Of 

The court 

OF 

GAOL DELIVERY. 


Xj'OR the better underftanding Of the nature of the COm** 4* Comx^ 
^ miifioii of GAOL-DiiLiVERV, I lhall confidcr, 


First, What ought to be the form of it. 

Secondly, What junTdlitioh the juftices EuthoriEed by 
it have by the common law. 

Thirdly, What by ftatute. 

Fourthly,* la v^liat plaed the^ ought to hold their 
feffioiis. * 


Seel, u As to THF. FIRST FoiKT. Having already 
Ihewii Uiat all juJicial commiHions mud be agreeable to an- 
cient precedents, I thall only Ihew in this place, the purport 
of the moil ulual commii&on of gaol-delivery, which is a 
patent in nature of a letter from the king to certain perfonS, 
appointing them his juftices, or two or three of them of 
which number either fuch or fiich a particular perfon anaong 
them is efpccially required to be, and authorising them to 
deliver his gaol, at fnch a places of the priloners in it ^ for 
which purpofc it commands them to meet at fuch place, at 
the time which thev themfelvcs fhail apooint, and informs 
them, that for the lame purpofe the king hath commanded 
liis IheiifF of the fame county to bring all the priloners of 
the gaol, and their attachments, before them, atfti.chday 
to be appointed by them. 

As to THE second POINT, What jurlfdiftipn jttf- 
lices of gaol-delivery have by the common law. 


Ch. t. 

Ch. 5. 

4. lull. t6k« 

urom.Jur* 

121;. 

2. Hale 32. 
For the form 
of the com- 
million of gaol 
delivery, vide 
appendix to 
4th eommen* 
tary. Seft. l; 


Se^. 2. It feeiiis to be clear, That they may by common 
law proceed upon any intiidim. nt of felony or trclpafs, found 2 Hale, 321 
before other juftices, againii any perfon in the prifoh mfeii* 33 - 
tinned in their comniillion, and not determined i and there- 
fore thefe words in the Ita U c ot 4. Edw. 3. c. 2. that B.C^or. irj; 
** the juftices ailigned to deliver the gaols ihail have pDwet n&Gol 
“ to deliver the lame gaols of thofc that mail be indifled ' 

** bi^fcre juftices of tiie peace,” feem only to in af« 

D 3 firmaniit 
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firmance of the common law. And herdhi the autliority^ of 
thcfe jullices differs from that of juftices of ejer and termi- 
fief; who regularly can proceed only againft perfons in- 
dieted before themfelves, as hath been more fully ihewn iii 
the precedent chapter, feiStion 3a. 


(а) Cro.Eliz. 
90. 179. 

B. Coiiimiir. 

24. 

I. And. 111. 
F. Cor. 47. 

(б) lAndf' • 

III, II2. 

Sum. 158. 

a.Haic 
4. inil. 168. 


(OS.P. C. 
183 . 

i. Roll. 12. 
Crom. Jur. 
28. 

F. Cor. 47. 

I. And. 111. 


(< 04 * 

Slim, r59. 
a. Hale 3 5. 

I. And. 1 12 . 
Part fc6t. 4. 


Seff. 3. But it is faid in fome (a) books, that juftices 
of gaol-delivery, as fuch, have no power to take any in- 
diftment. But the common opinion, that they have fuch 
power, feems much more agreeable to reafon ; for {i) furcljy.’ 
it cannot but be implied in their commiflioii to deliver pn-^ 
fons of their prifoners, that they muft have authority to 
make fuch deliverance by due courfc of law, which cannot 
be without a proclamation if there be no profecution, or 
a proper trial if there be one, in order to which there muft 
be an accufation of record, witliout which the prilbner can- 
not be arraigned or tried, 

Se^f. 4. Alfo it hatli been (c) holden, That jufliccg of 
gaol-delivery, as fucli, have no power to derver the gaol of 
perfons committf^d for high trcalon; perhaps for this reafon, 
ijecaufe this being a crime of fo high a nature, and againft 
the king himfclf, lhall not be included in tlic general words 
ofacommiflion, nottried without theking’s fpccial Aireftioin 
And this opinion feems to be much favoured by the pream- 
ble of the llatutc of 3. Hen. 5. c. 7. wherein it is recited, 

‘‘ That thepunifhment of counterfeiting money (which is a 
fpccies of treafon ) pertaincth nol to any judges of tlie realm, 

“ but to the king’s juftices before himfelf, or to fpccial com** 
miffioners thereto afligned and thereupon it is ena£ted> 
That juftices of aflizc fliall have power by the king’s 
commiffion to hear and determine the offence abovemen- 
tioned.” Yet the contrary opinion is not only war- 
ranted by very great (d) authorities, but alfo it feems more 
agreeable to reafon ; for fince the words of the coiiimiffiou 
are general, and include all prifoners alike without any ex- 
ception, why llmuld thofc who are accufed of treafon be 
conftrued to be out of the meaning of them more than 
others ? efpecially confidcring, that the greater the crime 
is for which a man is imprifoned, the greater liardlhip it is 
for him to lie under the terror of a profecution for it, with- 
out being admitted to an opportunity of clearing his inno- 
cence ; and the ftatute of i. Edw. 6. c. 7. which autho- 
rizes fubfcqueiit commiffioners of gaol-delivery to give 
judgment of death againft fuch as were found guilty bcfofc 
other commiffioners of gaol-delivery, of treafon, &c. and 
reprieved before judgment, clearly fuppofes fuch juftices to 
have power in treafon as well as in other cafes. 
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Seff. 5. It feeifTs clear from the words of thecommilfion| R Cor. 77i 
that thejic jafticcs have nothing to dp with any perfons not 
in enftody of the pi iloh mentioned in it', except in feme 
fpecial cafes; for if part only of thofe who were accomplices 
to the fame felony be in fuch prifon, and other part of jfiem 
out of it ; fuch juftices, for the neceffity of the Cafe, may 
receive an appeal againft thofe .who arc out of the prifon, as 9* 4 * 

well as thofe who are iii it; . which appeal, after the trial of 4 * p . 
fuch prifoners, .rtiall be removed into the king’s bench, and 
*^rocefs (hall illhe from thence againft the reft. But if thofe 
out of prifon tliould be omitted in fuch appeal, they could 
never be put into any otlicr, bccaufc there can be but one 
appeal for one felony. Alfo it is faid both hy (a) Staunford (ii)S.P.C.64; 
and [b Hale^ that fuch juftices may receive an appeal by 65. 159, i6o. 

bill againft tp one let bail. Biit 1 cannot find any authority 
in the (i ) books cited by them for that purpofc, to vrarrant q^. 4. inih 
this Opinion (i) ; for though it be true, that t)ie court of i6g. 
king’s bench may receive an appeal by bill, againft one for 3.’..1T.6.4. 
whom bail ii^filed, as being in cuflodia marffchalliy yet this 39jH.6. 27. 
feems to depencFon the particiiUr ufage of that court. And 10, 

I do not find it faid in any book, that thofi? who are bailed 21. ll. 7. 3/ 

by any other court, are looked upon as prifoners in the F.Mainp.u. 

prifon belonging to fuch court, but only in the cuftody of 

their fuTCpics, who may cictaih them wherever they pleafci , 

However, it feems to be agreed by all the books abovemen- 12V**** ^ 

tioned, that fuch jiiftices have no more to do with one let Hale 35. 

to miiinprizc, than if he were at large, bccaufe fuch perfen 

enn in no Ibnfe be faid to be a prifoner, fince it is not in 

the power of his furetics to detain him in their cuftody, as 

\vill be more fully (hewn in the chapter concerning Bail. 

, ( 0 If Is faicli I. Hale 315. »hiit juftices of gaol-ikTivory may receive an apftral 
/7/V againft a perloii.bcuig in cufto^ly ; and take an iytiiilrritrA agfiinlt one admitted 10 
b lil, fur which 2 i: iltii. 7. 33. 9. Edw. 4. 2. a. 39. lien. 6. 27. h, arc cited as au« 

tiioriiics. 

6: It feems clear, that fuch juftices have not only 4- 16*7. 

power to difchajge fuch prifoners as upon their trial (hall V' 

K* acquitted ; bin: alfo all lucli againft whom, upon procla- 
matlon made, no evidence (hall appear to iudidl them; 
which neither jullicts of peace nor juftices of r;rr and ter^ 
miner can dd. 

By 14. Geo. 31. c. 20, he (Ipll pay no fee for fuch difeharge, but ihe gaoler (hall rc* 
Ccivc ijs. 4d. from the county. 

Sc 6 f, f, Alfo tlicrc feems tobe.no doubt, but that the 15.11.7.5, 
juftices of gaol-dclivcry may award execution agriinft fuch 4-Inft. 169. 

prifoners as have been out- lavved for felony before juftices of 

peace. a. acjj. , 




1)4 
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Dyer 20$. 
Sum. i6o. 
z. Uzx jS* 


Con.Crcm* 
Jiir.126. 
Quaere S.P.C 
77 * 

iS*£*3*3t9* 


i«Hale 36. 


F.N.B.251. 
Sum. I ^8. 
4.inll. 169. 
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8. Alfo notwithflanding the >j(>mmiflion of juf- 
tices of giol-delivery be in ftridiiefs dercrmif^cd after the 
Cfid Of their feliion, y .tit fecim to be fctil d at this day, 
that they have power cither to order tlie execution or re* 
prieve of the perfons who have been cjiideinned before 
theoL. 

Stff. 9. Alfo it IS fald by fome, that jufticcs of gaol- 
delivery may by the common law punifh thofe who u iduly 
bail prl loners, as being guilty of a negligent cfcapc ; bu" 
feems needlefs ftriftly to examine this matter, fince they 
have certainly fuch power by ftatu'e, as will be xnore fully 
(hewn in the todjwing part of this chapter. 

As to THE THiTtD POitJT, vIz. What jurifdi£ 15 on juf* 
ticcs cf paol-deiivery have by ftatutc, 1 (hall cmifider the 
lame. — Firft, In relation to appellees. Secondly, i o ir- 
regular bailment of prifoners. Thirdly, '1 o IhcrifFs, &c. 
refuliMg to receive prifoners. Fourthly, To perfons Cv)n- 
Vided before former jufticcs. Fifthly, tOiOficnccs created 
by ftatute. 


5 4^. 10. To the firft particular, it is enafted by 28. 
Edw. 1. “ That they may award procefs into,^cforeign 
** county ag inft thofe who fiiall be appealed before them 
“ by an approver ;** as fliali be more fully Ihewed in the 
chapter concerning Approvers. 

Se^, II. As to the fecond particular, viz. The power 
of luch jnlVCes in relation to the bailment of prifoners, it 
is enafted by 27. Kdw. 1. c. 3. commonly called the ftatute 
de finibus^ “ that jufticCsS of ailize lhall deliver the gaols of 
counties where they take aflizes, &c. and inquiie if fhe- 
“ ril/s, or any other, have let cut by replevin prifoners not 
lepleviablc, or have offended in any thing contrary to 
the form of the ftatute of irefim'infur the firft^ C. 15. 
“ and whom they ft. all find gu’dty, they fhall chaften and 
‘‘ punilh in all tbings accoraing to the form of the ftatute 
aforefaid.*’ 


12. But this fta‘ute mentioning only jufticcs of 
afiTze, it may perhaps be queftioiied, whether it is to be ex- 
tended by equity to juftiC-s of gaol- delivery by fpecial <i;oin« 
miffion, not being juftices of aftize. 

tcG. 13. However, it is enafted by 4. Edw. 3. c. 2. 
that juft ecs afligned to deliver gaols, lhall have power 
to enquire of Iheriffs, gaohrs, and others in whofe ward 
perfons indided before wardens of the peace lhall be, if 

they 
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they make delive;^ice, or let to mainprize any fo \iu 
‘‘ difteJ which be not mainpernable, and to pnnilh the 
faid iherifFs, gaolers, and others, if tliey do any thing 
V againil this act/’ 

5 V?. 14. It is obfervabie, that this ftatute faith only^ in 
general, that inch ju Hces (hall have power to pvinifli the 
offenders therein mentioned, without faying, that they 
ihali puiiilh them according to the form of the ftatute of s.P.C. 77* 
r the as the abovcinentioned ftatute de 

fittbus does ; yet it is faid, that they may puni.h them ac- 
cording to the form of tiie faid ftatute of Weftminfter, as 
much as if it had been expreftbd. 

1 5. Alfo it is ena-fted by i. & 2. PIi. & Miry, c. 13. 
that if any jiifticc of the peace of the quonm^i or coro- 
ner, lhall offend againft the purview of the faid ftatute, 

“ cither as to bailing prifoners, or taking their examina- 
** tions, or the i:iform,ition of thofc that brialg them before 
“ them, or wft putting the fame. in-writ, or not certifying 
them to the next ga )l-deiivery, or npt putting iu 3 » 
wiiting the evidence given to a jury on a coroner’s iii- 
queft of murder or mafiflaughter, or not binding over 
material •witncfFcs againft perfons acculed of felony to 
“ give evidence at the next general ga«>l-dclivcry, or not 
certifying fuch evidence and alfo fuch recogni lances, &c. 
the jufticcs of gaol-delivery of the place where fucli offence 
“ fhall be committed, upon due proof thereof by examina- 
“ tion before them, fhall for every luch offence let fuch 
fine as they lhall think meet, &c.” 

SebI, 16. As to the tliird particular, viz. The power of 
fuch juftices in relarion to fheriffs, &c. refuilng to receive 
prifoners, it is enafTcJ by 4. Edw. 3. c. 10. that jul- 
** rices of gaol-delivery lhail punifh Inerifts and gaolers re- 
ruling to take felons i!ito their cuftody from conftablcis 
“ and townfliips without being paid for fiicli receipt.” 

Sfd, 17. As to the fourth particular, viz. The power 
of luch juftices in relation to perfons convifted before 
former jufticcs, it is enabled by i. Edw. 6, c. 7. “ that 

where any perl’onor perfons lhall be found guilty of any 4* 1^11.651. 
trealon or felony, for the which judgment of death Ihould 
‘‘ or may enfue, and lhall be reprieved to prifon witiiout 
“ judgment at that time given againft him, licr, or them 
** ib found guilty, thofe perfons tiiat at any time hereafter 
“ lhall by the king’s letters patent be afiigned juftices to dc- 
liver the gaol wiiere any fuch perfon or perfons found * 
guilty lhall remain, ftiall have full power and authority 

“ to 
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** to give jud^ent of death agSinft iilfeh perfon fo found 
guilty, and reprieved, as the fame juftices ^ before vvhoiii 
“ iuch perfon oV perfons was or were found guilty) might 
have done, if their commiffion of gaol-delivery had re-' 
maiiied and continued in full force and ftrength.’* 

B* Oy^ & Ter,r holder! that this ftatute extends” 

^ hot to convidlions before jhftices of oyer ahd terininery not 
only becatlfe convidions before juftidcs of gaol-dclivcry 
only arc mentioned, but bedaufe the proceedings before jus- 
tices of oyer and termint^ri after the oyer determined, ouglit 
to remain in the king’s bench, and the records before "thd, 
juftices of gaol-delivery with the cuflos rotulorum. 

Sc^I. 19. Alfo it feeincth, that fince the ftatate fpeaks 
only of perfons reprieved l^fore judgment, it gives fubfe- 

3 ucnt commiffioners no manner of power over j)erfons con- 
emned by former juftices ; and therefore it hath bceii 
holden, that rif a perfon condemned by former juftices, 
plead a pardon before their fncceflbrs, thej-^ Bave no powder 
to allow it, bvt that the record ought to be rimovcd by 
certiorari into the king’s beixh, and the prifoucr alfo by 
habeas corpus^ and that there the pardon fhall be allow^cd 01^ 
difallowed. And from tlic fame reafon it feem^-^o follow, 
that fubfequent juftices have no (aj power from this fta- 
tutc to award the execution of perl’ons condemned bv for- 
mer juftices and reprieved by them. iJut if judgment had 
not been given by the former jniliccs, there is no doubt but 
that the fubfeejuent ones might by force of this ftatute liavc 
allowed the pardon, or given judgment, and awarded cxccu-' 
tion, &c. as the lirft might have done^''<^ b Alfo it hath been 
adjudged, that not only fuch fnbfeqhcnt juftices as are 
authorifed by the fame "king, by whom the former were 
commiflioned, but alfo that the juftices of the next king 
may have the like pow’cr by virtue of this f. atuift. 

^ Sedf. 20. As to the fifth particular, vh. TIic jiirifdic* 
tion of juftices of gaol-dclivcry in relation to offences 
created by ftatute. By 33. Hen. 6. c. 9. f. 20. they may 

{ mnifti thofe who keep unlawful gaining honfes, or ufe un- 
awful games. ^ By 5. Eliz. c. 9. f. 9. they have jurifdic- 
tion over perjury and fubornation of perjury agiiiiift tliq 
form of tliat ftatute. By 8. Eliz. c. 3. they may punifii 
thofe who tranfport fticep alive. By 23. Eliz. c. i. f. 9. 
they may enquire of, hear, and determine offences againft 
that ftatute in not coming to church ; and generally they 
have the like power in other ftatutes creating new offences,' 
ivhich it would be too tedious particularly to fet down iif 
this place. 


Ojisere Dyer 
165. 

(fl) a. Hale 
3 5. contra. 

(b) Sec the 
Statutes 6, 
Geo. 1. c. 23 
and 8. Geo. 3 
c. 15. poft ch. 
33. title 
TRANSPoa- 
TATION. 
7.C0. 31. 
jOalifon 20. 
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Sell. 21 . As to ;tHE FOURTH GENSRAI. POINT of this 
chapter* viz. In vyhat place jufiices of gaol>delivery ought ' 
to hold their feffioiis, it is enaAed by 6. Rich. 2. c. 5. 

** that juftices afligned to take affizes and deliver gaols, vide 19. Ge^ 
** lhall hold their fellions in the principal and chief towns j.c. 74.'f.7o.‘ 
of every of the counties where the (hire courts of the Foft.c.7.f.ao. 
** fame counties were then holden, or hereafter Ihould be 
holden.” For other matters relating, to thefe juftices, 
fee chapter 7. concerning Juftices Of Affizeaiid NifiPriust 
the chapter concerning Froccfs. 


CfaA?^ 



See the ert- 
<edent chap. 
i'edt.4,andtlie 
4 5tb fcdt.of 
thia chapter* 


<■ 


ST.C.5S. 

Si3mxnaryx64. 


Supra, Sc£ 1.4. 
Crom. Jur. 
126. 


Dvcr 99. 

Pi. 62. 

12. Co. ^2. 
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Of THE COURT or ASSIZE Bk. s. 

Seif. 6. As to THE SECOND PAR’^icnifAE, v!z. TLc 
power of tbcfejuftices in relation to coUnteftciicrs of mo-^ 
ncy, it is recited by the ftatuie of 3. Hen- 5. c. 7. that 
counterfeiting^ clippings w^fhipg, and other fa^ilry of mo- 
ney, had then of late abounded, for that the puniHimeat of 
the fame pertaineth not to any judges of the realm, but to 
the king's julliccs before himfeif, or fpecial commiflionerS 
thereto afligned, &c.” and thereupon it is enafted, that 
the king's juftices alTigned to take alTizes in all the coun-x 
tics of England, ihail have power, by the king's .C0H^^ 
“ miffions, to hear and determine in their felEons, as well 
of the counterfeiting and of the bringing fuch ifalfe mo- 
** ncy into the realm, as of clipping, waihing, aud every 
“ other falfity of the (aid money." 

Seif. 7. It feems clear from the manifeft purport of this 
ftatutc, that juftices of ajjize can claim no power from it 
over any of the offences therein mentioned, without a fpe- 
cial commiflion for fwh purpofe ; but this flatute being 
wholly in the affirmative, and no way ipti^nded to abridge 
but enlarge the jurifdiftion of fuch juftices ; it feems clear, 
that if they had authority as juftices of gaol-delivery by 
virtue of the aboveaientioncd ftatu:e defimbus^ without any 
fpccial commilfion to deliver perfons in prifm for fuch 
crimes (which queftion is more fully handled m the prece- 
dent part ot this chapter), they imy ftill lawfully proceed 
upon the faid ftatute in the fame manner as before. 

Se^. 8. A? to THE THIRD P ARTICUt- A?L, TllC 

power of juftices of ajjize in relation to appellees, it is enad- 
ed by the 28. Edw. i. commonly galled the ftatuie de apptl- 
latis^ “ tliat I'uch juftices may award procet’s into any 
foreign county againft peilons appealed by approvers,t 
** and proceed againft them, &c." 

Seff, 9. It is made a doubt in Dyers Report by what 
\varrant of affi%e hold plea of an appeal of rohbery ; 
and it is there holden, that they do it by virtue of the com- 
miffion of gaol delivery. But it feems, that it ought not tc 
be intended to be the meaning of this report, that juftices 
of affize have no jurifdiftioii as to an appeal of robbery, 
without an exprefs commiflion of gaol-delivery ; for fince 
juftices of affizcy as luch, have power by the abovemeii- 
tioned ftatute de finibus to deliver gaols of all manner of 
prifoners, after the form of the gaol deliveries of the Ibires 
wherein they fit, why ftiould they not by force of ihofe ge- 
neral word.s deliver Inch gaols of perfons proceeded againft 
by way of appeal coiniVitriced before thcm> as well as of thofe, 
proceeded againft by way of indificiciit, zi it feems to be 
" ’ taken 



Ch. 7. AND N I 5 1 P R I IJ S. 47 

) akert for grafj||d in other books that they may ? And tlicrc- **•£<*• 4 \ > 9 * 
jE)re itMecnstt^’^realbnable to take the abovementioned 
report of DyeAr/ this fepfe, that juftica ^afft%e inay hold 15^, 
plea of appeals of robbery by the coinmiflion of gaol-deli- 
very, given them implicitly by the laid ftatiilc de finibuSy in 
rcfpefljvvhereof they leem to have all the power pf juftices 
of gaol-delivery, whether given them by the common law 
or by llatute, as fully appears from what immediately fol- 
lows the abovementioned palTage in the faid report, where- 
it is faid, that “ the ftatute of 3. Hen. 7. c. i. gives 
^jufticcs of affize the power by exprefs words as to appeals Dycr99^. 

“ of death but it is certain, that the faid ftatute of Henry 

the feventh dbes not exprefly mention juJiUei of ajfize^ but 

faith only, “ that the wife, &c. may commence an appeal 

‘‘ before the fherifF and coroners, or before the king in his 

“ bench, or juftices of gaol delivery;” and yet it is holdeii 

in the faid report, that this ftatute exprefly extends to jyjiices 

of from which it feems manifcftly to follow, that 

luch juftices are taken to be included under the general no- 13.C0.31. 

tion of jufticej^of gaol-delivery. * 4. Inft. 159# 

Setl. 10. As to THE fourth particular, viz. The 
power of juftices of ajjize in relation to confpifators, niain- 
tainers, and other offenders of the like nature, it is enaded 
by 28. I. c. 10. commonly cvAXtA Articuii [uper chartas^ 
that juftices afBgncd to take aflizes, when they come in- 
to the epunty to do their office, lhall upon every plaint 
** made unto them of confpirators, falfc informers, and 
“ evil procurers of dozens, aflifes, inquefts and juries, 

>• award inqueft thereupon without writ, and lhall do right 
to the plaintiffs without delay.” 

And by 4. EtUv. 3 c. ii. it is further enafted, that 
* the juftices of alfizc, whenfoever they come to hold their 
fcfiions or to take inqueft upon nifi ptius^ fliall inquire, 
hear, and determine, as well at the fuit of the king as at 
tlie fuit of the party of maiiitainers, bearors, coafpira- 
“ tors, &c.” 

• 

Ami tljc like is ordi\ 5 ned by 20. Fdw. 3. c. 6. by which it 
is ctiaitcd, “ that inch juftices lhall have commidions to 
iiu’uire cf maiiitainers and common embraceors, &c.” 

If. Alfo by 5. Edw. 3. c. 10. it is cnaAed) “ that Reiser 18V 
“ the juftices before whom any affize. in^eft, or jury lhall 
“ pal's, may inquire .and determine the offence of any juror 
in taking money of cilhc party, 8cc.” 
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12. Kut by 38. Edw. 3. c. is offdiinc^^ 

<< that no juftice &c. inquire ot ollices Taid offence, 

but only at the fuit of the party, or of othr|r, 

13. And by 32. Hen. 8. c. 9. it is fiirtiici -nafted, 
that tiic jiiftices of ajize of evjry circ.iiC witli 11 this 

‘‘ realm, and cliewherc within ti.c king’s doni'nioiis, fhall 
** in every county within thetr circuits, twice in the >ear 
Ciiufc open prcclamatioii to be made, as well ot tiic 
faid ftatutc as of all others made agaiiut unlawtui iiiaiiw , 
“ teiiaiice, champerty, embracery, itc.” 

Se£!. 14. As to THE FIFTH P * R T IC UL A*^R , VlZ. Thc 
power of ft CCS of in rchnon to thc o cnecs oflhe- 
riffs, gaolers, and other «n^ccrs^ it is enacted hy 20. Edw. 3. 
c. 6. “ that jullices cf aiiixc ihail have conimi.aoiis luf- 

ficient to enquire of ihcritl's, cfciicators, bailiffs of fran- 
chifes and their niiniikrs, and of the gilts which they 
take to execute their oSkc, &c.” 

S <7 15. Alfo bv 23! rb'n. 6. c. ic. it is enafted, 
that } fiicci of ajfir.e in their felhop.s lhall have j ower 
‘‘ to im]u.re, hear, and determine of offc; witlu ur futcial 
commiliion, ofand upon all iheri s, under-ihe;jfis, clerks, 
“ bailiffs, gaoicr?, coio.icr , ftewards, bailiffs of fiancnifes, 
or any otiiei officer or rnirnfl r doing contrary to the faid 
ftatutc, as by extorting money for the omitting of an ar- 
“ reft, or Ihcwnng cafe or favour to thofe w o liull be ar- 
“ relied, or by aduiitiing pc rfons to bail, or denving iLem 
the benefit of it, contrai v to tlie foim of thc faid flatute.’* 


S n, Alfo, by I. Hen. 8. c. 7. it is enji^lccl, “ that 
jvfViccs of ajjizc and of the peace lhall have auihority to 
inquire of and determine, as well by cxan inaiion as by 
preknimenr, tlic default of cororers, in not teking an in- 
“ (jiiclt without f(c or reward, on t e vkw of thc body of 
“ any ] cri’oii flain by inifadvcnluie.” 


]. llalo ^<0. 

, "r. . 

. j . t - " •i j . 

j^iiyiu. '17. 


S.//. 17. As to THE SIXTH PARTicuLAP, Thc 
power of jvfuccs of ojjJzc in relation to capit 1 offences 
t ied by writ of nfi prius^ it is enadted by 14, f:en. 6. 
c 1. “that the juliices helore whom inqniht :ois, iiu.ucfts, 

* ami juiicf, lhall be takeii l)y the king’s writ of trji jtu{s^ 
“ have powder in all cafes or feJony and treafon to 
give their iuugnieiU'i-, as well where a man is acqii.t of 
“ Iclony or o. lrealo:i, as where lie is hereof attainted, tlic 
“ day and pl::cc wheie the faid inquillrions, inquclls, and 
“ Julies he lo taken, and then from thenceforth to av\ard 
execution to bt made by lercc of the ftime bidgmcn.s.” 
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. S^^,/i8. • conftnlftion of this ftatiite it hath been 2i.Ed,4.i9.a. 

holdcn, that^af fhe plaiiitift in appeal be nonfuited before 2^Hale4i. 
juftices of w//f fcr/tfx, they have no power to arraign the de- 
lendant at ly fuit of the king on the declaration in the ap* 
peal, ayyuluces before whom an appeal is originally coin- 
inMicef may do. And the rcafon of this conftnj£lion feems 
to be tni^, .becaufe the ftatuie only mentioning that juftices 
of niji give judgment where the defendant is ac- 

quitted or attainted, leaves their jurildiftion upon a non- 
I'T^it as it Was before. But it feems certain, that on the 
acquittal of an appellee fuch juftices have power to inquire 
of the abettors, and alfo of the fufScicncy of the plaintiff to 
anfwer tlie damages ; for lincc the ftatute of Weftminfter the Dyer uo. 
fecondj ch. 12. gives fuch power to the juftices before Crom. Jur. 
whom an appeal ihall be heard and determined ; and now by 
force of 14. Hen. 6. it may be heard and determined before 
juftices of ni/i prius^ it feems neceflarily to follow, that io.£d.4. 14. 
juftices oi niji pritis Ihall have fuch power fince the fame fta- 1. Inft. :^86. 
tute of 14. Hen. 6. And from the fame reafoning it feems 
alfo to follow,* tfeat fnch juftices juay give judgment for the 
damages ; but conftant experience hath ovcr^ruled it to the 
contrary. 

As tO^^E SEVENTH PARTICULAR, vi%. For what 
counties juftices of afllzc may be conimifRoned. 

Setfi. 19, It is enafted by 8. Rich. 2. c. 2. ‘‘ that no man 
of law fliall be from tlicnce forth juflicc of aflize, or of 
the common deliverance of gaols, in his own county.'* 

20. Alfo it is enafted by 33. Hen. 8. c. 24. that 
no juflicc, nor other man learned in the laws of this 
realm, Ihall ufe nor cxcrcifc the office of jufiice of ajfize 
‘‘ within any county where the faid juftice was born, or 
‘‘ doth inhabit, on pain of one hundred pounds, &c. 

“ Provided, that the faid aft fliall not extend to any perfon 
who fhall be clerk of alFizes, and affociate to any juf 
tice of ajjizey nor to any mayor, Iheriff, recorder, ftew- 
ard, bailiff, few ter, or other officer being born or dwcll- 
“ ing within any city, borough or town within this realm 
of England^ isfe, nor to juftices of either bench for taking, 

“ hearing, or determining affizes in the one bench or the 
otlier, nor to the juftices, juftice-clerk or clerks, of af-x 
fizes in the duchy and county palatine of LancaJlerJ^ 

f Se^. 21. Thcfe two afts of Richard the Second and Hinry 4. Comiiua^S. 
the Eighth are explained and amended by 21. Geo. 2. c. 27. 
by which it is enafted, “ that the juftices of either bench, 

“ the barons of the exchequer, or any other perfoiis Icarn- 
** ed in the law, who fliall be appointed juftices O f oyer and 
VoL. III. E ** terminer 
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terminer or gaol-dclivcrjr in any may 

“ nfe and exercife the faid offices of oyer\ak(f terminer and 
“ gaol-dclivcry in fuch county, notwithftatlding they or 
“ any of them fhall have been born and do mWih't within 
•* any fuch county* without incurring the penafty| of one 
“ liundred pounds impofed by 33. Hen. 8.” 

t SeSK 22. And by 19. Geo. 3. c. 74. f. 79^‘t^''it is fur- 
ther ena^ed, ‘‘ that wherever the courts of '<iffize* nifi prius^ 

“ oyer and terminer^ or gaol-delivery, for any county at lai;ge^ 
ill England^ fhall be held in or near any city or town that 
is alfo a county of itfclf, and at the fame time with the 
“ like or any of the like courts for the faid city or town, 
the lodgings of the judge or judges fhall be confirued and 
taken to be fituate both within the county at large, and 
** alfo within the county of fuch city or town, for the pur- 
pofe of tranfaAing the bufincfs of the aifi/.cs for fuch 
county at large, and for the county of fuch city or town, 
during the thiic fuch judges fliall continue therein for tbo 
execution of their fever, al commiffions.’t ^ 

I 

Vide 14. H<n. 6. c. 5. for holding aflizcs at Carlillc for the county of Cumher- 
l&nd^ the 1. Gcc. 1. u 43* for Curnw^ll ^ and 21. Gro. 2. c. for 8u-kiivghaiir.“ 
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C H'ii?. t E ft THE EIGHTH, 
or 

The court 
0 F 

CCNSILRVATOR of the PEACE. 

CONSERVATORS or the peace, by common law^ St. Tr. 3J7. 
^ were of two fuits, First; Tlicfc who, in refpeft of ^ 
their offic es, had p nver to keep tlitf peace, but were not fiaiply 
called by tlie name of “ conJiTvators of the peace^^^ but by the 
name of fuch offices, Secondly, Thofc who were con- 
ftituted for tliis purpofe only, and Were fiinply called by the 
name of confervators Or wardens of the peace. 

• 

Sen. 1. CJf flic firll fort, the king (/?) is certainly the (ij)Lamb.b. 
principal, from whom all authority of this«kind was origi- i. c. 3, 
iialJy derived, and who flill continues to have the fame in 1. 

liis own perfun. Yet it is faid, [b) that he cannot take a B.Rccog. 

recognizaiKe for the keeping of the peace, b^'caufe it is a 1, 

rule in law, that no one can lake any recognizance, who 
is not cither a juilice of record, or by comrniirion. Alfo 
it feems certain, that ft) no duke, carl, or baron, as fuch, (r)Lr.mb.b. 
have any greater authoiicy to keep the peace than mere pri- 1. 1. 3. 
vale pcrfoii.Si 

Sen. 2. The (rV) lord chancellor or lord keeper of the (i/;DaIt.c.i. 
CHEAT SEAL, the lord high Howard of lin^iand^ the lord Lamb.b. i. 
inaiihal, and lord high conftablc of and every juf- 

ticc of the king’s bench, and, ns fonic fay, the lord tieafurer, , 
have, as incident to their offices, a general authority to keep 
the peace tliroughoiit all the real 111, a:id to award pioccfs for 
the fuiety of tin* peaccj and to take recognizance for it. 

And the mailer of the rolls hath alfo the like power, cither 
* as incident to his office, or at Icall by prefeription. fBut 2. Wilf. 28,. 
neijiher pr/7;;' cevtifdlors nor Jccrctaria areconfervators 

of the peace. 

Si'fl. 3 Alio every court of record, as fuch, hath power jj ^ ^ 
to keep the peace within its own precinft, "as hath been more LJmb’b.' i.e. 
fully Ihewn eh. i. feft. 15. And the juilices of gaol-de- j, 
livery may take furety of the peace ftom a prifoner before 
them, who was committed for not hiding fuch furety. 

E 2 Sta, 
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Or CONSEP-VATORS of the PEACE., Bk. i. 

Seff. 4. Alfo every sheriff is a prinoi-fiP^ conftSrva-^ 
tor of the peace within his county, and may. wifhout doubt, 
cx officio^ award procels of the peace, and take furety for it. 
And it feems the better {b) opinion, that tlieW%trity fo 
take?! by him is by the common law looked on as a *,'ecog- 
nizance or matter of record, and not as a common obliga- 
tion or matter in pais only ; for that it is taken b^. him by 
virtue of the king’s commiflion, by which he is intrufted 
with the cuftody of the county, and confcqucntly has by it 
an implied power of keeping the peace within fuch county^ 
and it is a general (c) rule, that whatfoever is done by vir- 
tue of the king’s commiilioa ought to be taken as a matter 
of record. 

SfSi, 5. Alfo cvci-y (fi) CORONT.R is another principal 
confc r'. ator of tlic peace within the county of which he is 
core;'.: r, and mav certainly bind any perfon to the peace 
Wiio iTiakc^ an aflray in the prcfcnce. But it feems the bet- 
ter opinion, th*At he hath no authority to grant procefs for 
tiic. peace ; and it leeins clear, that the fOcunty taken by 
him 101 the ktepi»>g ot the peace (exetpt oiiiy where it is 
taken by him ns judge of liis own court for an aflVay clone 
in I'uch court), i.; not 10 be looked on as a recognizance, 
but as an ob!igatio!t ; bec n.ilb it is not taken b> Mnc who 
afts as a judge of record, cr hy tlie kii^g’s commiflion, as 
all (s) rccog?ii/.anccs cup.lit: to he. 

6 W.\ 6. Allb everv /jij^b and M'V constarlk are by 
the common lae- cinifervatos., of rlie peace witliin their fe- 
Y:ral liniitr., and may take fitch oialer for the keeping of t!ic 
fi;nc, ns hath been jiiorc fully ihewn book i. chap. 63. 
I'eil. 13, J4, ^cc. 

SrroypLY, Confer valors of the peace by the common 
law who were conliluitcd tor that purpofe only, and were 
tiiiiply called by the name oi cotifir^aton or keepers 0/ the 
peace^ were of Uvo kinds— Ordinary, and Exiraordiiiary, 

Thofe of the firft kind were either by tenure^ or hy cleclion \ 
or by pyefeription, 

Sefi. 7. CONSI-RV ATOR.S OF THH rEACF. by tenure were 
thole who held lands of the king by this fervice, among 
others, of hemg confervators of the peace within I’uch a dif- 
trift. 

Seii. 8. CoNsERVAT()Rs OF THE PEACE by ele^iion 
were thole who were cholcn to fuch office in purfuaiice of 
the king’s writ to fuch purpofe (as all IheriiTs anciently 

were, 
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•were, and iif. ^^roners Hill are,; by the freeholders of a coun- 
ty in the county court , after which elc£tion it was ufual 
for the king to fend another writ to the perfons fo chofen, 
comm^liirg them diligently to attend their faid office till 
they^hould receive a command from the king t<^ the 
cont^ry. 


SeS. 9. Conservators or the peace hy preferiptim b. Peace i«. 
were thofe who claimed fuch power from an immemorial Preferip. 79. 
ufi^e in themfelves and their predecellbrs or anceilors, or 
thofe whofe eftate they had in certain lands, to exercife the 
like power, which wholly depended upon fuch ufage, both 
as to its extent and the manner in which it was to be cxer- 
cifed. 


SeB. 10. It is (<7) queflioned indeed by fome, whether (rt)ii.Ed.4. 
any fuch power can be claimed by ufage? Yet if the power 67. 
of holding pleas, and even courts of record, which are of **" 

fo high a nature, and imply a power of keeping the peace 
within their*own precinas, m^ay be claimed oy ufage, as it 
feems to be (b) certain that they may, it f(;pms ftrange that 
the bare authority of keeping the peace in a certain diftrid * 
may not as well be claimed by fuch ufage. D.S. i.c. 7. 

• 

SeB. IT. Itff) feems, that the power of fuch confer- (f)Dalt.b.i. 
vators of the peace, whether by tenure, cleftion, or pre- f. j. 
feription, was no greater than that of conllabics at this day, Crom. 6. 
unlefs it were enlarged by fome fpecial grant or prefeription. 

ScB. 12. The EXTRAORDINARY CONSERVATORS OP b. i. 

THE PEACE were perfons fpecially commiffioned, in times *' 

«f imminent danger either from rebels or foreign invaders, 
to take care of and defend fuch a particular diftrift com- 
mitted to their charge, and to preferve the peace within the 
limits of it ; and thefe had power to command the fhcriff 
with his whole pojje to aid and affift them. 


.E’3 
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CHAPTER THE EIGHTH, 

CONTINUJ^D. 


f.7.Hcn.?5.c,4. 
Dalton ■?. 

4. Com. Dig. 
Svo tdii. 524. 


P? 

The court 

O F 

JUSTICES or THE P E A C E, 

t JUSTICES OF THE PEACE are of three fort's. First, 
J b*Y atl of parliament, as tlie I'tjh-ip of Eiy and his fuccef- 
fors ; the Archbijhapof Tirk\ aiid the Bijhop of Durham. 
S’ coKntY, By charter f>r grant, made hy the king under 
the great feal ; as tlie mayes and chief oIBccrj iq coiporate 
tC’-VHS. And TjiiiiOiY, By coinuiiflion. 

» 

Fpr the bcticxundcrftanolng whereof I fliall confidcr, 

I. Ill what mnjinrv jiiftice$ of the peace have been or- 
dained by the i'evtrr.1 ftatuits. 

5. How they arc to be cornipitfioped in pyifuance of 
thole iiatutes. 

3. In what manner they arc to be qualified. 

4. In wiiat manner juftices of the peaep fliall take the 
oaths of Qj^.cfo 

5. Who are incapable of afting as jufticcs of tl;c pcacc- 

p. What ftatute^ concerning the peace may be exeeutui 
by fuch ju fliers. 

7. How far tile jufticcs of peace for z CQUiUy may aft ont 
pf it, Of within a liberty. 

8. 'Wlia*' comniilTjons pf this kind require a fpecial fuit 
to the king for granting them. 

q. Hpvy faf fuch jufticcs have power tp prcpeccj on in- 
dictments pot taken before themlclves. 

JO. By what name thpy afc tp be dcfcribctl. 


II. What 
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•It. What authority tlicy have in relation to ftlenies. 

12. What authority they have in relation to treafon, 

Pramunit^, Ind mifprilion of treafon. 

/ 

13. ^hat authority they have in relation to itfmtr 
4>Jences\,^ 

14. In what cafes they may aft, although they ate iiv 
terefted. 

15. How far they are impowered to adminifter oaths. 

16. How far they may a£l though not of the quorum. 

17. How far they are proteAed in the difeharge of their 
duty. 

18. How far they may award colls. 

I. In what manner jullices of' the peace h*ve been or- 
dained. 

Sefl. I* .The llrll Hatotc is 2. Edw. 3. c. 16. which is Lamb.jo. 
jn the following words: — “ For the better keeping and 4-Comm.i79. 
** maintenance of the peace, the king willeth that in every ' 

** county, good men and lawful, which be no maintainers 2, HaU 
<* of evil, or barrators in the country, Iball be afligned to 
keep tlic pc^ce.” 

2. And it is farther enabled by 4. Edw. 3. c. 2. 

“ that there (hall be afligned good and lawful men in every 
county to keep the peace ; and at the time of the affign- 
ments mention (hall be made, that fuch as (hall be in- 
dialed or taken by the laid keepers of the peace, (hsdi not 
“ be let to mainprilc by the IhcrilFs, nor by none other mi- 
nillers, if they be not mainpernable by the law; nor that 
f\ich as iliali be jndidled, (hall not be delivered but at the 
common law. And the jullices alTigned to deliver the 
gaols (hall have power to deliver the fame gaols of thofe 
that (hall be indidlud before the keepers of the pesce ; and 
that the faid keepers (hall lend their indj^ipcnts before 
the jullices, 6 ic." 

Sffl. 3. By 18. Edw. 3. c. 2. ** Two or three of the »• Roll. Ab. 
** bell reputation in the counties lhall be aflignedirrperr^9S■ 

“ thf peace by the king’s commillion. And at what time *** 
need (hall be, the fame, with other wife and learned in 
M the law, (hall be nlSgned by the king’s conunilSon to 

£ 4 •“ hear 
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hear and determine felonies and trcfpaflcs done againft the 
peace in the fame counties, and to inflift punifhmcnt 
rcafonably according to the law and reafon, and the man* 
“ ner of the deed.** 

Se^. 4, . By 34. Edw. 3. c. I. In every cou»»ty of 
England lhall be ailigned, for the keeping of \\y peace, 
one lord, and with him three pr four of the nioll worthy 
^ in the county, with fome learned in tlie law, and they 
lhall hav power to reftrain the offenders, rioters, and all 
M other barrators, and to purfue, arrell, rake, and challife 
‘‘ them according to their trefpafs pr offence, and to 
caufe them to be imprifoned and duly punifhcc] accord- 
ing to the laws and culloms of the realm, and according 
f* to that which to them lhall feem bed to do by their 
diferetion and good advifement; and alfo to inform them, 
and to inquire of all thofc who have been pillors and rob- 
bers in the parts beyond the fpa, and be now come again, 
‘‘ and go v/anfkring, and wilj not labour as they were wont 
‘‘ in times paft; and to take and arreft all #nofe that they 
** may find byindiftmeqt, or by fufpicion, and to put them 
‘‘ in prifon ; and to take of all them that be not of good 
fame, where they lhall be found, fufficient furety and 
mainprife of their good behaviour towai ds the. king and 
his people, and the other duly to punifh, to the intent 
that the people be not by fuch rioters or rebels troubled 
“ nor endamaged, nor the peace blemifhed, nor merchants 
norothers pafling by the highways qf the realm dillurbed, 
‘‘ nor put in the peril which may happen of fuch of- 
fenders ; and alfo to hear and determine at the king*s fiiit, 
all manner of felonies and trcfpaflcs done in tlie fame 
county, according to the laws and cuftoins aforefaid.** 

Se^. 5. By 17. Rich. c. 10. “ In every commiffion 
of the peace through the realm, where need lhall be, two 
men of law of the fame county where fuch comrniflion 
lhall be made, lhall be afligned to go and proceed to the 
V deliverance of thieves arid felons, as often as they lhall 
think it ci^pcdicnt.** 

SeU, 6. And by 2. Hen. 5. ft. 1. c. 4. The juf- 
‘‘ tices of peace in every Ihire narned of the quorum (except 
lords and jufticcs of cither bench, and the chief baron, 
and ferjeants at law, and the king’s attorney for the 
‘‘ time that they lhall be occupied ii:> the king-s fcrvicc), 
“ lhall be refiant in the fame fliire. 

7. Alfo by 2. Hen. 5. ft 2. c. j. ** Jufticcs 0/ peace 
lhall be made in the counties of En^tand% of moft fulEcient 

‘‘ perfons 
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pcrfons dwelling in the fame counties, by the advice of (^7)Thcpov.- 

the CHANCELLOR (a) and of the king’s council, 

out taking other perfpns dwelling in foreign counties to to purtir^g ^ 

P* cxecutei f^ch office, except the lords and the jufticcs of them in, L»;.t 
alfizes to be named by the king and his counpil ; and ex- has no right 
‘‘ cept dl the king’s chief ftewards of the lands and feignib- 
“ fits OT,. the duchy of Lancq/hr, in the north parts, and 1 m;r 

in the fputh, for the time being.” btii-dv iour ; 

the rcdrel's is 

TO move the king’shcnch for an information, and afterwards the complainant.^ may ap* 
ply to chancery to turn them out of the commilRon, a. Atk. 2 , 4. Sr. Tr. 705. 


Se0. 8. Alfo there arc many other ftatutes concerning 
the power of jufticcs of the peace, ^all of which it would be 
ciidlcfs to enumerate ; therefore I have only taken notice of 
thofe which concern their authority in general ; and for thofe 
which concern the particular branches of it, I fiiall refer the 
Reader to the books which treat principally ofthisfubjefl:. 


II. How juftipes of peace arc to be commilJioncd in piir- 
fuance of the above ftatutes. 


It is obfervable, that the commiffion of the peace hath 2.11^1114.1.43, 
often been altered in fcvcral reigns, and that the prefent 
form of if^as fettled by the judges about the thirty-third kVih 
year of Elhabsth^ and is in fubftance as followcth ; liajt. 5. ' 

Se£f, 9. Beginning with a falutation from the king to For tbe pre- 
tlie feveral pcrfons named in it, it afterwards alfigns them cedent of a 
and every one of them, jointly and levcrally, the king’s juf- 
tices to keep the peace in fuch a county ; and to caufe to peace, vide 
be kept all ftatutes made for the good of the peace ai;d quiet 3. Burn’s Jul- 
government of the people, as well within liberties as with- 'kx, 7. 
out; and to pun ifh all thole who fhall oft’end againft any 
of the faid ftatutes ; and to caufe all thofe to come be- 
fore tliem, or fomeoflbem, who lhall threaten any of the 
people as to tljeir pei ibns, or the burning of their houfes, 
in order to compel them to find furety for the peace of good 
behaviour; and if they fliall refufe to find fuch furety, to 
caufe them to be kept fafely in prifon till they lhall find it. 

Seii. 10. Then it goes on and affigns them, and every ViJcDLiItou 
two or more of them fof which number either fuch or fuch c. 6. 
a particular perfon among them is fpecially required to be), 3 
jufticcs to inquire by the oath of good and lawful men of 
the fame county, of all felonies, witchcrafts, inchantmeiits, 
forceries, magick art, trefpalles, forcftailers, regrators, iii- 
groflers, and extortions whatfoever, and of all other offen- 
ces of which jufticcs of the peace may lawfully enquire ; al- 
fo of all thofe who fhall go or ride armed. See. or in.com- 

panics, 
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! )anies, to the difturbance of the peace ; and alfo of all inn> 
lolders and others who lhall offend in the ahule of weights 
or meafures, or felling of vifluals, &c. and alfo of all ihe- 
riffs, bailifl^, ftcwards, comlables, gaolers, and Other of- 
ficers, who (hall be faulty in the execution of their offices ; 
and to infpefi all indictments taken before them, o» any of 
them, or other former jufticcs of the peace for^he fame 
county : and to make and continue procefs againft ail the 
perfons fo indicted, till they fhallbe taken, or render them- 
fclves, or be outlawed ; and to hear and determine all the 
felonies, and other offences aforefaid : Provided, that if a 
cafe of difficulty fhall arife, they fhall not proceed to give 
judgment, except in the prcfence of fomc jultice of one of 
tiic benches or of affize. * 

Sf/i. 11.^ And then it commands them to make inquiries 
of the premifes, and to hear and determine the fame at cer- 
tain days and places, which they or any fuch two or more 
of them llrall appoint. 

Sffl. 12. And then it gOcs on and commands the fherifF 
of the county to return before them at certain days and pla- 
ces, to be made known to him by them, fuch and fo many 
lawful men of his bailiwick, l>y whom the truth^of the pra- 
mifes may be bejl known ^nd inquired. 

SfC/. 13. And then concludes by affigning fome one of 
them keeper of the rolls of the peace in the fame county ; 
and commanding him to caufe m brpught before himielf 
and his fellows, at the faitl days and places, th? writs, pre-? 
cepts, procefles, and indi^ments aforeiai<j. 

III. {n what manner jufticss of the pea(x arc to be qua- 
lified. 

Sr. 7 . 14. Py the 5. Geo. ?. c. 18. and 18. Geo, 2. c. 20, 
No pcrfpn lha|l be capable of being a juftice of the peace, 
“ or of aCling as fuch for any county, riding, or divifioq 
“ within England pr IValtSy who fhall not have, cither iij 
“ law or equity, to and for his own ufe and benefit, inpof- 
felfion, a freehold, copyl'.old, or cufloinary eftate for life, 
or for foinc greater eftate, pr an eftat? for fome long tcfin 
“ of years, det{;rminab]p uppn one or more life or lives, or 
for a ^rtain tenn originally t;reated for twenty-onp years, 
** or more^ in lands, tenements, or hcrctlitanreius, lying or 
being in England or Walts^ of the clear yearly value of 
“ Q'le nundred' pounds, over and above what will latisfy antj 
difeharge all incumbrances that affeft the fame, and over 
^nd ^bqvc stll rents wd charges payable out of, or in re-. 
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*( fpcA of the fame ; or who lhail not be feifed of, or in> 

** titled unto in law or equity, to and for his own u(e and 
*• beneSt, the immediate reverfion or remainder of and in 
** lands, tenements, or hereditaments, lying or bein|; as 
** aforefaid, which are leafed for one, two, or three lives. 

or for any term of years determinable upon the death oT 
** one, tw'a, or three lives, upon referved rents, and which 
1* arc of the clear yearly value of three hundred pounds ; and 
** who fhall not, before he takes upon himfeif to aft as jaf> 

** tice of the peace, at fome general or quarter feffions for the 
M county, riding, or diviiion for which he does, or (hall 
** intend to aft, firlt take and fubferibe tlie oath following : 
f* I A. B. do fwear, that I truly and hma fide have fuch an 
ellate, in law or equity, to and for my own ufe and bene- 
“ fit, confilling of 

nature of fuch eft,4e^ whether mrjfuogt^ land, rent, tytbe, tf~ 

** ficc, benefice, or what elfe) as doth qualify me to aft as a. 

** jultice of the peace for the county, riding, or divifion, of 
<1 according to the 

true intent ancT meaning of an afj of parliament made in 
** the eighteenth year of the reign of his majcltyi king Geer^e 
“ the fecond, intituled, an aH to amend and render more effec- 
“ tualan atl pajjid in the fifth year of his prefeitt majefty's reign, 

** intituled, aivafl for the further qualification ofjultices of 
“ the peace; and that the fame {except where it canfijls of an 
“ office, benefice, or ecclefiajlical preferment, whieb it fhall be 
“ fufficient to ifcertaitt by their known and ufual names) is lying 
** Of being, or ilTuing out of li^ds, teueraents, or heredi- 
** taments, being within the pairiih, townfhip, or precinfl 
of or in the feveral 

pariflies, townfhips, or precinfts of 
in the county of or in the feveral coun- 
tries of (as the eaje may be )" 

Which oath fo taken and fubferibed as aforefaid, fhall be 

V kept by the clerk of the peace of the faid county, riding, reegrded. 
or divifion for the time being, among the records of the 

^feffions for the faid coui)ty, riding, or divifion.” 

Sea. 15. By 18. Geo. c. 20. f. 2. “ Every fuch Copy of oath. 
** clerk of the peace fhall^ upon demand for that purpofe to be given 
“ made, forthwith deliver a true and attefted copy of the for 
faid oath in writi^^ tp any perfpn, paying for the fame 
‘‘ the fum df tvyq' 'millings and no more ; which being and admitted 
“ proved to be a tnK popy of fuch oath, to be kept amongu *® evidence. 

the records as ^omfaid, fhall be admitted to be given in 
“ evidence uppq kiiy ilTue, in any afliqn, fuit, oy informa- 

V non, tq M brought uj^n this a^, 

'Sea, 
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St//, i6. By 18. Geo. 2. c. 20. f. 3. From and after 
the faid twenty-fifth day ofjWarchj any perfon who fliall 
“ aft as a jufiice of the peace for any county, riding, or 
“ divifion, within that part of calfed 

y or the principality of ^tt/esy without having taken and 
fubferibed the faid oath as aforefaid, or without being 
“ qualified according to the true intent and meaning of this 
Fenakyof ** aft, fhall, for every fuch offence, forfeit the fum of one 
M hundred pounds ; one moiety to the ui'e of the poor of the 
parilh in which he moft ufually relides, and the other 
“ moiety to the ufc of fuch perfon or peifons who fliall fue 
for the fame, to be recovered, together with lull cofts of 
** fuit, by aftion of debt, bill, plaint, or information, in 
“ any of his Majefty^s courts of record at in 

** which no efl'oin, proteftion, wager of law, or more than 
irny)arlancc lhall be allowed ; and in every fuch ac- 
** or information, the proof of his qualification 

fiiall lie on fuch perfon againft whom the fame is brought.” 
« 

Dcrcndant to SsSi. 17. By 1 8. G90. 2. c. 20. f 4# *** If the defendant 
( aftion, fuit, or information, fhall intend to 
‘‘ infift Upon any lands, tenements, or hereditaments, not 
in ?i written ' “ contained in fuch oath as aforcfaicl, as his qualification 
ijoueu to aft. as a jullice of the peace in part, orjn the whole, 

at the time of the fuppolcd offence wherewith he is 
charged, he fliall at or before the time of his pleading dc- 
liver to the plaintiff or informer, or his aitorney, a 110- 
“ tice in writing, fpecifyiiig fuch lands, tenements, and 
“ hereditaments (other than thole contained in the faid 
oath), and the parifh, townihip, precinft, or place, or 
‘‘ parilhes, townlhips, precinfts, or places, and the county 
or counties wherein the fame are rcfpcdtivclv lituate, ly- 
“ ing or being (offices and benefices cxccptcd, which it fhall 
‘‘ be fuiScicnt to afeertain by their known and ufual names); 
“ and if ti'iC plaintiff or informer in any fuch aftion, fuit, 
“ or inrormation, lhall think fit thereupon not to proceed 
“ any further, he may, with the leave of the court, difeon- 
f‘ tiriiie fuch aftion, fuit, or information, on payment of 
fuch cous to the defendant v^s the court fliall award.” 


nr>r 

r'!'. mi. ncci, 
iowt'j. 


Srft. 18. By 18. Geo. 2. c. 20. f. 5. “ Upon the trial 
" of the iflue in any a6fion, fuit, or information, to be 
“ brought as sforefaid, no lands, tenements, or heredita- 
ments. which are not contained in fuch oath and notice 
“ as aforcfaid, or one of them, (hall be allowed to be in- 
“ fiOcd upon by the defendant, as any part of his ^uali- 
ficatioa. . 



.Ch.8. JUSTICES OF TH£ PEACE. 6i 

SeS, 19. By 18. Geo. 2. c. 20. f. 6. “ Where the lands, 

“ tenements, or hereditaments, contained in the laid oath ghaV^'caUc 
“ or notice, are, together with other lands, tenements, and withintum- 
“ hereditaments, belonging to the perfon taking Inch oath, brance*. 

“ or delivering Inch notice, liable to any charges, rents, 

“ or incumbrances, that, within the true intent and mean- 
“ ing, and for the purpofes of this aft, the lands, tene- 
“ ments, and hereditaments, contained in the faid oath or 
“ notice lhall be deemed and taken to be liable and charge- 
able, only fo iar as the other lands, tenements, and lic- 
“ reditaments fo jointly charged, are not fufficicut to pay, 
fatisfy, ordifeharge the fame. 

Seff. 20. By 18. Geo. 2. c. ao. f. 7. “ Where the qua- rtiiaiificatioM 
“ litication required by this aft, or any part thereof, con- ‘'"'J • 

“ fills of rent, it lhall be fuflicient to fpecify in fuch oath 
** or notice as aforefaid, fo much of the lands, tenements, 

“ or hereditaments, out of which fuch rent is ilTuing, as 
“ lhall be of fufficient value to anlvver fuch rent. 

Seff. 21. By 18. Geo. 2. c. 20. f. 8. “,ln cafe the 
** plaintiff or informer in any fuch aftion, fuit, or infor- 
** mation, lhall difeontinue the fame otherwife than afore- 
“ faid, or b* nonfuit, or judgment be otherwife given ^ 

“ againft him, that then and in any of the faid cafes, the Treble roiui. 

perfon againft whom fuch aftion lhall have been brought, 

“ lhall recover treble coils. 

Seff. 22. By 18. Geo. 7 . c. 20. f. 9. “ Only one pe- Orly rme pe- 
“ nalty of one hundred pounds lhall be recovered from the naltyrccoycr- 
“ fame perfon by virtue of tliis aft, or of an a£l made in abi«by this 
“ tlie fifth year of the reigtt of his prefentmajefty, intituled, 

V an afl for the further qualification of jufiices of the peace, for 
the fame, or any other offence committed by the fame 
perfon, before the bringing of the action, fuit, or infor- 
mation, upon which one penalty of one hundred pounds 
“ lhall have been recovered, and due notice given to the 
“^defendant of the commencement of fuch aftion, fuit, or 
information ; any thing in this or the fame aft to the 
“ contrary notwithftanding. 

Se£l. 23. By 18. Geo. 2. c. 20. f. 10. “ Where an ac- Nofubfe- 
** tion, fuit, or information lliall be brought, and due no- quentaftioB 
“ tice given thereof as aforefaid, no proceedings lhall be to be for 
“ had upon any fubfequent aftion, luit, or information 
, “ againft the fame perfon, for any offence committed be- j-rft aaion* 

“ fore the time of giving fuch notice as aforefaid ; but the and notice. 

“ court where fuch fubtequent aftion, fuit, or information 
lhall be brought, may, upon the defendant’s motion, 

' “»ftay 
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proceedings upon every fuch fubfequeht action; fuir, 
** or information, fo as fuch firft a£lioni fiiit, or informal 
“ tion be profecuted witliout fraud, and with effect ; it 
^ being hereby declared, that no action, fiiit, or informa- 
" tion, which (hall not be fo profecuted, (hall be deemed 
or conftrued to be an a£tion, fuit, or infotmatibh, witli- 
in the intent and meaning of this aft. 


LimitMionsof =+* ®y ?8. Geo. 2. c. 20. f. 11. “ Everjr aftioil, 

»Aions. bill, plaint, or information, given by this or the faid fot- 

^ “ mer aft, (hall be commenced within the fpace of (ix ca- 

lendar months after the faft upon which the fame is 
“ grounded (hall have been committed. 


Placci not Self. 25. By 18. Geo. 2. c. 20. f. 12. “ This aft, or 

this *« any thing herein contained, (liall not extend, or becon- 

“ ftrued to extend, to any city or town being a county of 

“ itfelf, or to any other city, towm, cinque-port, or li- 

“ berty, ha\ ing juftices of the peace within their refpeftive 

limits and prccinfts by charter, comriiKlion, or other- 
“ wife ; but that in every fuch city, town, liberty, and 
“ place, fuch perfons may be capable to be juftices of the 
“ pace, and in fuch manner only, as they might have been 
“ if this aft had never been made ; any thing herein before 
“ contained to the contrary thereof in any wife notwith* 
“ (landing. 


Perfons cx- 

I'Cptl'il. 


Self. 26. By 18. Geo. 2. c. 50 . f. 13. “ Nothing in 
“ this aft, or in an aft palled in the iifvh year of his prefent 
“ inajefty’s reign, intituled, an aff for the further qualifica- 
“ tion of jujiitti of the peace, contained, (hall extend to any 
peer, or lord of parliament, or to the lords or others of 
i)i$ majefty’s moll honourable privy council, or to the 
“ jullices of either bench, or to the barons of the court of 
exchequer, or to his majclly’s attorney or folicitor gc- 
** neral, or to the juftices of great fclfions for tlie county 
palatine of Cheftcr., and the ieveral counties of the princi- 
^ pality of IValts, within their rcfpftivejurifdiftions, or 
to the eldeft fon or heir apprent of any peer or lord of 
** parliament, or of any prfon qualified to feive as a knight 
“ of a (hire, by an aft made in the ninth year of the 
*' reign of her late majelly queen Amc, intituled, an all to 
“ feeure the ftcednm of parliament hj the further qualifying 
** memhtrs to Jit in the Imfe of commons •, any thing herein 
'* contained to the contiary thereof in any wife notwith- 
“ Aanding. 


PcrfoDi cx- Sea. 27. By 1$. Geo. t. c. 20. f. 14. ** Nothing in 
•• this or in the faid aft of tbp fifth year of the reign of 

“ bis.«' 
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“ his prcfent majefty contained, fhall extend, or be conr 
*( ftrued to extend, to incapacitate or exclude. tlie officers of 
“ tlie board of green cloth from being juftices of the peace 
« within the verge of his majefty’s pakces, or to incapaci 
** tate or exclude tlie commilfioners and principal officers j>f 
“ the navy, or the two ulider fccrctaries in each of the of- 
«* fices of principal iccretary of ftatc, or the fecretary of 
“ Chelfea college, from being jufticcs of the peace in or for 
fuch counties or places where they ufually have been juf- 
tices of the peace ; any tiling herein contained to tlie con* 

** trary in any wife notwithilariding. 

Sea. 28. By 18. Geo. 2. c. ao. f. 15. ** This aft, or pcrfin- 
any thing hei’cin contained, (hall not extend, or lie con- ccpt«d. 
llrued to extend, to any of the heads of colleges or halls 
“ in either of the two univcrfitics of Oxford or Cambridge ^ 

** or to the vice chancellor of cither of the faid uiiiverfities, 

“ or to the mayor of the city of Oxford^ or of the town of 
Cambridge^ but that they may be and a£l asyuftices of the 
*< peace of and ih the fevcral counties of Oxford^ Berks, and 
“ Cambridge, and the cities and towns within tlie fame, and 
** execute the office thereof as fully and freely in all refpefts 
as heretofore they have lawfully ufed to execute the fame, 
as if this ait had never been made ; any thing herein be* 

** fore contained to the contraiy notwithuanding. 

IV. In what manner juftices of the peace are to take 
the oaths of office. 

Seft. 29. On renewing the commiffion of the peace, 
which generally happens when any perfon is newly brouglit 
into the office, a writ of dedimus poteftatem iffiies out of the 
court of chance^, direited to fome ancient jufticc, or other 
perfon, authorihng them to take the oath of the perfon 
who is newly inferted in the commiffion, which is ufually 
in 'a Ichedule annexed, and to certify the fame unto the 
court of chancery on the day mentioned in the writ ; un- 
to which oath of office arc ufually annexed the oaths of alle- 
giance and fupremacy. 

Sett. 30. Tlie form of tlie oath of office is as follows ; 

Ye (hall fwear, that as juftice of the peace for the county 
“ of , in all articles in the king’s commiffion to 

you dircAed, you fhall do equal right to the poor and 
** to the rich, after your cunning wit and power, and after 
** the laws and cuftoms of the realm and llatutes thereof 
** made : And ye fhall not be of counfel of any quarrel 
** banging before you : And that ye hold your feffions after 
** the form of the llatutes thereof made: And tlie iffiies, 

“ huts, 
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fines, and amerciaments that (hall happen to be madc^ 
“ and all tbrt'citurcs which ihall fall before you, ye fliall 
“ caiilb to be entered without any concealment or embez- 
“ zling, and truly fend them to the king’s exchequer. Ye 
Ihall not let for gift or other caufe, but well and truly 
*** yciTiall do your office of juftic<?of the peacein that behalf: 

And tliat you take nothing for your office of jufticc of the 
“ peace to be done, but of the king, and fees acciiftomed* 
“ and colls limited by llatute. And ye Ihall not direft, nor 
“ caufe to be direfted, any warrant (by you to be made) 
“ to the parties, but ye Ihall direbl them to the bailiff of the 
** faid county, or other the king’s officers, or minilters, or 
“ other indifferent perfoiis to do execution thereof. So 
“ help yon God ” 

+ S.;/?. 31. By I. Geo. 3- c. 13. Ail perfons who 
arc juftices of the peace at the time of any dciuife of the 
crown, and ihall afterwards be appointed juftices of the 
“ peace by a,^iy coniiniffion granted by the fucceeding fovc- 
“ reign, who ihall takejthe caihs cf oJficaiSi a jullice of the 
“ peace before the clerk* of the peace or his deputy for the 
“ refpectivc county or place for which he fliallaft, or in- 
tend to ai 5 f, and who Ihall liavc taken and fubferibed at 
fome general or quarter feffion of the peace, the oath di- 
refted by 18. Geo. 2. c. 2C. fliall and may acl as a jullice 
“ of the pc*ace for fuch county or place, without being 
obliged to take and fubferibe again the faid oath, and 
without incurring any penalty or forfeiture for the not 
taking and fubfcribirig thereof.” 

t Scii. 32, And by a. Geo. 3. c. 13. ft 2. ** And no 
“ perfon who hath taken the oaths ufually taken by a juf- 
“ ticc of the peace under a writ or commiffion of dedimus 
potejiatem^ ihall be obliged to have any other dedlmus po- 
“ teftatem from the clerk of the crown, to authorife any 
perfon or perfons, therein to be named, to adininrfter 
“ again to any fuch juftice, on any new commiffion of the 
peace, the oaths ufually annexed to fuch dedimusy and 
“ taken by a jufticc of the peace: — But the clerk of the 
“ peace, or his deputy, Ihall on any new commiffion being 
“ ilTuch, prepare a parchment roll, with the oaths ufually 
** tz\imm\izTth^dcdimuspotcftat€m annexed to and ingrofled 
on fucii roll, and fliall adminifter* without fee, the oaths 
in fuch roil fpecified to every fuch juftice of the peace 
** within the refpeclivc counties or places for which he fliall 
** aft or intend to aft, who fliall deiire to take the fame ; 
** and every jufticc, after taking the oaths contained in the 
faid roll, ihall fubferibe his name on the fame; and the 
roU with the oaths fo taken and fubferibed, ihall be kept 

« bv^ 
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by the refpeftive clerks of this peace Of \he refpeftirl 
counties or places among the records of the feffions.” 

Sei‘i. 33. Sbme doubts having arilen upon the meaning 
of this aft, it is declared by Geo. 3. c. 9. “ That idl 
** perfons appointed jiifticcs of the peace by any cbmmifCOa 
or commiilions granted by his prefentmajel^, who have 
taken and fubferibed, or illall take and lubfcri^ the 
oaths mentioned in the r. Geo. 3. c. 13 ; aiid all perfons 
who lhall be appointed jufticcs of the peace by any com* 
miflion or commiflioiis which lhall be granted after his 
“ raajefty’s deinife, by any of his fucceffbrs, kings and 
queens of this realm, and fhall have, after the ilTuing of 
tlie firft commilhon, whereby fuch perfon fliall be ap- . 

“ pointed juftice of peace, in the feign of any fuch king or 
** queen, taken and fubferibed the uid oathS) lhall not be 
obliged during the reign of his prefeiit majefty, or dur- 
“ ing any future reign, in w'hich htch oaths lhall havebeeti 
fo taken and fubferibed as aforefaid, to take and fiibfcribe 
“ the fame orihs for, or by reafon of fuel! perfon being 
“ again appointed juftice of the "peace by any fubfeqiient 
commilBon or commiffions which lhall B# granted dur- 
“ ing any fuch reign ; and lhall not incur any penalty of 
forfeiture for the not taking or fubferibing the faid 
“ oaths (aj. 

(1) Tn general there U an inJcmnifving claufc in fame aft of tieij feffioil of ptr* 
liamrnt, provided the jiiflircs qualify according to the injunftiont of the io. Geo. a. 
vvithii. ihc time which in fuch aft b ufuully limited. 


V. Who arc incapable of aftiiig as jullices of the peace. 

t Set% 34. It is faid, that if a juftice of the peace be ere* Oaltoite. |4 
ated a duke, arclibiftiop, marquis, carl, vifeount, baron, 
bilhop, knigltt, judge, or ferjearit at law, yet this will not 
take away his authority As juftice of the peace ; but if he be 
rfadc coroner, this, by foine opinion?, is adifcliarge of his 
authority of juftice, Ly 1. Mary, fef. 2. c. 8. No per- ,8.H.6.it, 
“ fon having or ufiiig the office of a Iheriff of any county, Crom. t»u 
■“ lhall life dr cxercife the office of a juftice of peace, by Dait.c, j. 

force of any commiirion or otherwife, in any county 
*' where be lhall be llieriff, during tiie time only that he 
lhall excrcife the faid office, or llicrifiwick; And all 
“ afts done by ftich IhciilTby authority of aiiy coimniffion 
“ of the peace, during the lime abovefaid, lhall be void.” 

, t 3y. By 5. Geo. 2. c. 18. “ No attorney, foU- 
** citor, or proftor in any court whatfoever, lhall bo c.apa- 
•* blc to be a juftice of the peace within any county of 
Vot. Ill, F JiiHgland 
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England or TVales^ during the lime he fliiill praiitile in 
“ lueh charafter.** 

For the a6ls t ScSi. 36. It is alfo eiiaftcd by 9. Geo. 3. c. 30. f. 5. 
relating TO na- «• That it ftiall and may be lawful to and for the ti cafurer^ 
^IftoTiiSjvidc comptroller, furveyor, clerk of flic afts, oranycommif- 
18. l‘. 1*8.* ** navy for the time being, from time to time, 

“ in all places whatfoever^ to do, perform, cxcrcile, and 
execute the office and duty of a jullicc or juftices of the 
peace to all intents and purpofes whatfoever, in caufing 
any perfon or perfons who lhall be charged with coun- 
terfeiting, or procuring to be counterfeited any letter of 
attorney, bill, ticket, ceitilicatc, afiigmncnt, lall-will, 
or other power or authority ; or with uttering or pub- 
•• lifliing the fame as true, in order to leceive any wages, 
pay, or other allowance due to any officer, fcainan, or 
** other perfon in the fcrvicc of his majefty ; or witli tak- 
ing or procuring falfe oatlis to be taken for any of the 
“ purpofes aforefaid ; or to obtain the probate of any writ 
“ or letter of adminillration in order to receive fnch wages, 
pay, or other allowaivic ; or with IKraiing or cinbcz- 
By 17. <c hieing any«*iaval liorcs (a) the property of the king, to he 
fV^ thequar apprehended, c<imniittcd, and profccuted for the fame.” 

ter icilions has juritUi^tion ove r tljis oifcucc, auU may a penalty of acol. and iin- 

prifgnmcnt, &c. upon the otfcndLi*. ^ 

VI. What ftatutes concerning the peace may be executed 
by fuch juftices. 

Lamb.b. i.c. It fccms certain, that by virtue of tlic faid 

^ coinmiffion they may execute all ftatutes whatfoever made 
Com. 7. s'- better keeping of t/je pecur^ and coiife^ueiuly thofc 

of JVin:helhr and JVt'lhninlicr^ and all others concerning the 
peace ^ made before the reign of Kdivard the thirds in wliofe 
time juftices of peace were lirlt inftituted ; for all thofe 
ftatutes were exprefsiy mentioned in the ancient cummilTions 
of the peace, and have always been undoubtedly taken toY^c 
included in the general words of the prefent commiifion ; 
and yet none of the ftatutes which ordain the office of juf- 
ticcs of peace, fay any thing concerning tlie execution of 
the faid former ftatutes, lb that the power of juftices of peace 
in relation to thofe ftatutes, fccms intircly to depend on the 
king’s comrnlffion, and yet hath always been unqueftiona- 
bly allowed. From whence it appears, tliat regul^uly the 
king by his coinmiffion may auihoiife vviioin he pieafes to 
execute an ail of parliament. 
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Jufticcs of peace cannot execute a flatute in the Rcx.v.Jamei, 
cafe of a new-crcated offence* unlcfs authority be given to '*5®- 

them for fuch purpofc in expicfs words. 


f S(£t, 39. They cannot therefore proceed upon the fla- 
tute of ulury (a)y or upon the i. & 2. Philip and Mvy, >'Salk. 
c. II, for ufing more looms than one (i), or i. & 2. Phil. 

& Mary, c. 7. for felling wares in a corporation (r), or 379. 
upon the 2. & 3. Edw. 6. c. 4 {d), nor upon the 5. Eliz. (r) 5* Mod. 
c, 14. for forging a fklfe deed (e). fSi^Mod.si. 

(e)Cvo.K\h. 87. Sed vide Cro.Eliz. 6oi. 


+ Scl^, 40. By 15. Car. 2. c. 11. f. 8. No commif- 
iioner, farmer, or fub commilfioncr for tlic cxcifc, or 
common brewer of ale or beer to fell, or innkeeper what- 
** foever, Iball aft in or execute as a juftice of the peace, 
any of the powers, claiifes, or things contained- in any 
of the laws made for and concerning the cxcifc.’* 

t 5fcV7. 41. 24. Geo. 2. c. 40. f. 22* ‘‘ No per- 

fon or perfons whatfoever, betng a common brewer of 
“ ale or beer, or innkeeper, diililJer, or olhtr feller of or 
dealer in any kind of fpirituous liquors, or wdio is, or 
are, or lhall be intcrelU*tl in any of the faid trades or bu- 
“ finefles, fliall, during fuch time as he or they fhall be 
“ fuch common brewer, &c. be capable, or have power to 
aft, or lhall be dircftly or indircftly concerned in afling 
as juftice of the peace in any matter or thing whatfoever, 
which lhall any way concern the execution of the powers 
“ or authorities given or granted by any aft or afts of par- 
liament in any wife relating to dilUlIcrs, or makers of 
“ low wine.s, fpirits, llrong waters, or any other kind of 
“ fpirituous liquors whatfoever, or to the granting licences 
‘‘ to the retailers of fpirituous liquors. 

; t SecL 42. By 26. Geo. 2. c. 13. f. 12. “ Neither thtf 
perfons above-mentioned, or any juftice of peace being a 
viftualler or maltllcr, fhall, curing fuch time as he iKall 
y be, or be interefted in the faid bufinefles. have power to 
“ grant any licence to any perfon or perfons whatfoever 
“ for the felling of ale, beer, or other liquors by retail.** 

t Sv?. 43. By 31. Geo. 2. c. 29. f. 32. “ No perr 
ion who lhall iblloworbe concerned in the bnfinefs of a 
miller, mcalman? or baker lhall be caraldc of afting, or 
^ lhall be allowed to aft as a magiftiate or juftice of the 
peace inany matter relating to the due making of bread, 
the regulation of the price and affize tp.crcof, or in the 
punahment of perfons who lhall adulterate meal, Hour, 

Fa “or 
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or bread contrary to the faid ftatutc, on penalty of fifty 
** pounds.** 

VII. How juftices of peace for a county may aft out of it^ 
or within a liberty. 

Sett. 44. It is faid, that they have no coercive power 
when out of the county ; and therefore that an order 
of baftardy, or an order for payment of labourers wages# 
made by them out of the county, is not binding. Yet it is 
faid, that recognizances and informations voluntarily taken 
before them in any place are good. 

+ Seff. 4^. And for the greater cafe of juftices of the 
peace for any county of this realm, it is enafted by 9. 
Geo. I. c. 7. f. 3. That if any fuch juftice of the peace 
Ihall happen to dwell in any city or other precinft that is 
** a coun^ of itfclf, iituate within the county at large, for 
** which he ftiall be appointed juftice of peace, although not 
within the fame county, it ftiall and may be lawful for 
any fuch juftice of peace to grant warrants, take exami- 
nations, and make orders for any matters which any one 
** or more juftice or juftices of the peace may aft in at his 
own dwelling-houfe, although fuch dwelling-houfe be 
out of the county where he is authorifed to aft as a juf- 
** ticc of peace, and in fomc city, or other precinft adjoin- 
ing, that is a county of itfelf ; and that all fuch warrants, 
orders, and other aft or afts of any juftice of the peace# 
and the aft or afts of any conftable, tithingman, head- 
** borough, overfeer of the poor, furveyor of the highways, 
or other officer, in obedience to any fuch warrant or or- 
der, fhall be as valid, good, and efFeftual in the law, 
although it happen to be out of the limits of the pro- 
per precinft or authority ’.-—Provided that nothing in 
this aft lhall impower juftices for counties at large, -to 
hold their general quarter fellions in the cities or to\J>ng 
which arc counties of thcmfelvcs, nor to empower juf- 
tices of peaces IherifFs, bailiffs, conftables, headboroughs# 
tythingmen, borough -holders, or any other pcace-officcri 
of the counties at large, to after intermeddle in any mat- 
ters or things arifing within cities or towns which arc 
counties of themfelves, but that all fuch aftijigs and do- 
ings fhall be of the fame force as if this aft had not been 
made.*' 

+ Se^. 46. And by 28. Geo. 3. c. 49. to rcitlovc all doubts 
refpefting the conftniftion of the above ftatutc, it is enafted, 
“ that it ihall be lawful for any juftice aft ing for any county 
f * at larg€ to aft as fuch at any place within any city, town^ 

« pr 
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.or prectnH being a county ofltfelf, and lituafed within, far- 
“ rounded by, or adjoining to any fuch county at large. But 
the fame lhall not extend to give power to the juftices for 
any county at large, not being jufticea for fuch city, 
town, or precinft, orany conftable or other officer afling 
under them, to aft or intermeddle in any matter or tilling 
« arifing within any fuch city, town, or prccinft in any 
“ manner whatfoever.” 

Seff. 47. And it is to be obfcrved, that the juftices of Vide t.Se 3. 
peace for a county have by their commiffion an exprefs au- 
thority as well within liberties as without; from whence it ’ 

fcems clearly to follow, that they may execute their office c. 9. ’’ ' 
within a town which has a fpecial commiffion of the peace Con.Crom.8. 
for its own limits, unicfs fuch commiffion have a claufe, »o.H.7.6.7.8, 
that no other jufiices, except thofe named in it, lhall any 
way concern themfelves in the keepingof the peace within the 
liberties of fuch town ; and it may be queftioned, whether 
fuch a fpecial claufe in fuch a commiifioji do abfolutely 
make void tliiM)^ of any county-juftice witliin fuch towny 
lince the commiffion for the county feeras as fully to give 
thofe named in it a jurifdiftion over all fu<^i towns within 
the precinft of it, as fuch commiffion for a town doth ex« 
elude tfieig ; and the juflices for the county feem to be un> 
der no neceffity of informing themfelves of the contents of Keb. 559. 
a commiffion which they have nothing to do with : yet if 
they have exprefs notice given them of fuch a reftraining 
claufe, aitd proceed to aft within fyeh town in defiance of 
it, they may perhaps be punifhablc for their contempt of 
the king’s prohibition ; and yet perhaps it may be quef- 
tiqned whether their afts be void, for the reamns above- 
mentioned. 


tSei3.48. It has been rcfolved, that if(<») the crown grant to /a^Talbot-w. 
^ny city to have jufticcs of its own witliin itfelf, excluding Hubble, Stra! 
ithc county juflices from intermeddling in the 9r</f/n>rybu- 1154. S.eealfit 
'linefs of a jt^flice of the peace, that in fuch cafe the aft of Re* 
the county juflices will b? void, and not be confidered ga“‘Cwd,is6» 
only as. a breach of the franchife ; and that where they are 
generally named, as in the 12. Car. 2. c. 23. which gives 
the jurifdiftion in excife matters ** tq juflices of the peace 
reliding nea^ the place where the forfeiture lhall be 
** made, or offence committed," they have concurrent ju^ 
rifdiftion as th^ir locality may chance tq be. 

t ,So alfo it has been refolved, (A) that a charter (A) Blankley 

granting jurifdiftion to. borough magiflrates over a dillrift v.Winftanltyy 
not witliin the borough, docs not exclude the county juf- 3*Ter.u Kep. 
ticcs from ^ving a concurrent jurifi^iftionurithqat exprefs 

Fa urqirdia 
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words in the charter. Therefore, although by charter the 
Hiayor and fome of the aldeimcri ot London have jurifdjC- 
tioii ill Southwark^ yet as the clu rtcr conlains no 7 ion intro- 
niitunt claufe as to ilie jullices of the county of Surrey^ the 
lat*er have a concurrent jurlldictioii with the former [a). 

t cr< 7 . 50 . But doubts and queftions having arifen touche 
ing the commitmail of oj] aiders by juftices of the peace of 
liberties and corporations to the honfes of corredtion of 
counties, ridings, or diviiions, in which fuch liberties and 
corporations are fituate, though the inhabitants of fuch li- 
berties and corporations contribute to the njaintcnanr.c and 
fiipport of fuch lioufes of correftion; it is enadted by 15. 
Geo. 2. c. 24. That in all c afes where any perfon liable 
by law to be committed to the houfe of coire .imn, fhall 
“ be apprehended vvitliin any liberty, cityj or town corpo- 
‘‘ rate, whole iniiabitams are contributing to the fupport 
and maintenance of the houfe or lioufes of conedlioii in 
“ tlic coa:uy,® riding, or divifion, in whic/i fuch liberty, 
city, or town corporate, is litiiaie; ir'iTiall and may be 
lawful for ^lie jullices of the peace of fuch liberty, city, 
or town corporate, to commit fuch pcrlbn to th.e houfe 
of correction of the county, riding, or divifion, in which 
fuch liberty, city, or town corporate, is fitualc, and fuch 
perfons fo committed lhall be dealt with, &:c. to all in- 
tents and purnolcs as if committed by the county, See.*' 

+ It aJfo frequently happened that perfons againft whom 
W'arrants were granted by the juftices of the peace for the fe- 
veral counties within this kingdom, efcaped into other coun- 
ties or places cut of the jurifdiflion of the juftices of the 
per.ee granting fucii wariants, and thereby avoided being 
puniiled for the otf'cnces wherewith they were charged. It 
}.> therefore enai’ted by 24- Geo. 2. c. 55. “ I'hat in cafe 

;.nv peift-n, againft whom a warrant lhall be ifliied by af-y 
‘ jiiUice of tlic peace for county or place within tli^j 
ki!igd(;m, fhall clcaiie, go into, refide, or be in any other 
Cijunty or placeoutof the jurifdiction of thcjufticegrant- 
ing fuch warrant as aforclaid, it fhall and may be lawful 
“ ir.v any jufticc of tlic peace of the county or place where 
fvich perfon lhall cfcapc, go into, reticle, "or be, and fuch 
“ jufticc is hereby required, upon proof being made upon 
oatli of the hand-writing of the juftice granting fuch 
‘‘ ’.variant, to indorfe his name on inch \vanant, which 
“ fhi.ll he a fufticicni authority to the perl on bringing fnch 
“ warrant, and to all other perfons to whom fuch warrant 
was originally directed, To execute fuch warrant in fuch 
other counjy or place out of t!ie jurifdiftion of the jufticc 
“ giant.ng fuch warrant as afoiefaid, and to apprehend and 

carry 



JUSTICES OF THE peace. 

• 

•* carry lucli offender before the juftice who indorfed Aich 
warrant, or feme other juftice of fuch other county or 
“ place where fuch warrant was indorfed, in cafe the of- 
^ fence, for which the offender fhall be fo apprehended in 
** fucli other county or place as aforefaid, fhall be bailaJble 
in law, and fuch offender fhall be ready and willing to 
•• give bail for hi.s appearance at the next aflizes or genera! 

" gaol -delivery, or next general quarter feffions of the peace 
« to be held in and for the county or place where the of- 
fence was committed, in the fame manner as the jufticcs 
‘‘ of the peace of the proper county or place fhould or might 
have done in fuch proper county or place ; and the juftice 
“ of fuch other county or place fo taking bail as aforefaid, 
fliall deliver the recognizance, together with the exaiui-^ 
nation or confeftion of fuch offender, and all other pro- 
“ ccedings relating thereto, to the conftable, tithingman, 
or other pei fon or perfons fo apprehending fuch offender 
as aforefiid, who arc licrcby required to receive the fame, 
and to deliver them over to the clerk of^the aflizes, or 
clerk of thc^eacc of tlic county or place where fuch of- 
“ fender is required to appear by virtue ofr fuch rccogni- 
zance; and on default fo to deliver over the fame, the 
** perfon negledling ftiall forfeit iol.~And in cafe the 
“ offence for which fuch offender fhall be apprehended and 
taken in any other county or place fhall not be bailable 
in law; or fucli ofTcndcr lhall not give bail to appear as 
“ aforefaid to the fatisfaflion of the jullicc before whom 
“ fucli oflViulcr fhall be brought in fuch other county or 
“ place ; then, and in that cafe, the perfon apprehending 
fuch olTcncler lliall carry and convey lucli offender before 
one of the jufticcs of the peace for the proper county or 
place where fuch offence was committed, there to be dealt 
“ with according to law. — No profecution fliall be brought 
“ agaiiift the juftice for or hy rcafon of his indorfiiig fuch 
^ w.arrant. Hut llic jnfticc who originally granted the 
r warrant, may be pi . fccurcd in the fame manner as he 
might have been if this ait had not been made.** 

t Sul. 51. I>y 28. Geo. 3. c. 49. reciting that the admi- Jufticcimay 
niftration of juftice was frequently obllrufted for want of for two 
refideiit juflices of the peace, it is tVACTi-D, “that any adjoining 
“ juftice of tlic peace afting as fuch for any two or more 
counties, being adjoining counties, may aft as a juftice of 
“ the peace in all matters and things whatfoever concern- 
ing, or in any wife relating to any or either of the faid 
counties; and that all aft s of fuch juftice of the peace, and 
“ the acts of any conftable, or other officer in obedience 
“ thereto, fliall be as valid, good, and clFcftual in the law, to 
all intents and purpofes whatfoever, as if fuch afts of the 
F 4 faid 
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f< faid juftices had been done in the oonnty to which fuch 
afts more particularly relate; and all conftables and other 
•* officers of the faid county or counties to wh’ch fuch aft 
V or afts relate, arc hereby anthorifed and required to obey 
♦* ^e warrants, orders, diredtions, aft and afts of fuch jpl- 
“ tice or jnftices fo granted, given and done, and to do and 
** perform their feveral offices and duties, under the pains 
and penalties to which any conftable or other officer inaT 
be liable fora uegleft of duty : Provided always, that fuch 
** juftice or juftices be perfonally refident in one of the faid 
counties at the time of doing fuch adt or afts : Provided 
alfo, that the warrants, orders, or direftions, fo to be 
givt^n and granted, be direftod and given in the firll in> 
loanee tq the conftable or other officer of the county to 
which the fame more p;^rticularly relate.” 

t By a8.GeQ.3.c. 49. f. 2. itisenafted, “ That, 

from and af^r the paffing of this aft, it fhall and may be 
lawful for any cpnllable, tytliinginan, headborough, or 
other peace-officer, or ayy other perfon M perfons appre- 
hending or taking into cuflody any perfon or perfons of- 
fending againll law, andwhoin they iawfqlly may andought 
to apprehend and take into cullody by virtue of his or their 
office or offices, or otherwife howfoever, to convey and 
take the perfon or perfons fo apprehended or taken into, 
cullody as afprefaid, to any jullice or julliccs of the peace 
afting for the faid county, ahJ relident in fuch adjoining 
county as aforefaid ; and the faid conllables, tythingmen, 
head^oroughs, and other peace-offipers, and all and every 
other perfon or perfons, are hereby authorifccl, empow- 
ered, and required, in all fuch cafes, fo to aft in all 
things as if the faid jullice or juftices of the peace was or 
were rflidcnt within the faid county to whicli they relpec- 
tively belong; and all and every perfon or perfons ob- 
ftrufting or hindering the faid conllables, tythingmen^ 
hcadboroughs, or other peace-officers, in the cxccutiot 
of their rci^ftive offices, in the laid county or countiei 
adjoining as aforefaid, Iball be, and are hereby made li- 
able to the fame pains and penalties for fuch obftruftion 
and hindrance of the faid officers in the execution of 
their relpeftive offices, as if the fame had been committed 
in the county for which the faid conftahles, tythingmen, 
headboroughs, or other peace-officers, were appointed to 
aft.” 


VlII. What commiffions of this kind require a ipecial 
Mt to the king for grauting of them. 
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Seil. 53. It feems agreed, that notwithftahding all fuch 
commimons mull be in the king’s name, as hath been more 
fully Ihewn chapter the iifth, fe£lion the firft, yet there is 
not any need of a fpecial fuit or application to, or warrant 
from the king, for the granting ot them ; for this is only 
requifite for mch as are of a particular nature, as conllittit- 
ing THE MAYOR of fucli a towii, and his fucccflbrs, per- 
petual juftices of the peace within their liberties, &c. which 
commiffions arc neither revocable by the king, nor deter- 
minable by Ins death, as the •ommon commiffion fqr the 
peace is, ( ri ) which is made of courfc by the lord chan-^ 
i’EtLOR according to his difcrction. 

IX. How far juftices of peace have power to proceed 
on indidments not taken before themfelves. 

54. It Is certain, that fubfequent juftices of peace 
may proceed upon indiftments taken before their predecef- 
forsj but this fewns cliicfly to depend upon y. Hen. 6. c. 6. 
wliicli, rtciting^kJic inconvenience that picas and procclles 
upon incliflments before juftices of the ^eace had often 
been difcoriiinucd by making of new coniiniflions of the 
peace, to the great lols of tlic king, &c. ordains, “ That 
fuch picas, fuils. and proceflesbcforc jufticcsof the peace, 
“ lliall not b(s difeontinued by new cominiflions of the 
“ peace, but fuind in force ; and that the new juftices, af- 
“ ter that they the records of the fame pleas and pro- 
cefles before tlicm, may continue, and finally hear and 
determine the fame, &c.” And this is farther confirmed 
by I. tdw. 6. c. f. 6. But it is certain tliat they cannot 
proceed on an indi ftiiient taken before a corotier^ or juftices 
of oyer and termbier^ or gaol delivery^ nor deliver perfons fuf- 
pedied by proclamation. But by i. Edw. 4. c- c. they arc 
enabled to proceed oiT indiftments taken before the Jheriff at 
bis toura. 

X. By what name fuch juftices arc to be deferibed, 

icfl. 55. It is obfevvablc, that they arc exprefsiy coin- 
miflioned by the naiue of jujilces of peace and in no part 

of their commiffion are' called by tlie name of “ keepers of 
the peace yet inafmiich as by 18. Edw. 3. c. 2. which is 
one of the firft ftaluter. made concerning their inftitution, 
they are exprefsiy called ‘‘ keepers of the peace;” and the 
principal end of their oflice is for the keeping of the peace ; 
ai id their ufual deferiptton in ccrtloraris is by the name of 
‘‘ keepers of the peace it bath been adjudged, that the 
ca ption of an iiididlment (whereof juftices of peace have 
CO iiufance^, coram A. B. ct C. D. cujlodihm pacis et jujiiciarih 
do. %im regis in fuch a place, is good, without exprefijy nam- 
* ing 


Lamb. b. i. 
c, 5. 

B. Commif. e. 
Dalt. c. 3. V 
i.Lev. 219. 
Roil. 135. 

Ld. Ray ID. 
1030. 


3. Burn 8, 

(a) But fee I, 

c. 8. 1. a, 


Crom. 2. 9. 

2. Hale 46. 

3. Burn 22, 


Crom. 9. 
Sum. i66« 


2 .R. Abr.9j(, 
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ing them jufticcR of peace. Alfo it hath been rcfolved, that 
ThcKInsand the defeription of jufticcs of peace by tlie name of juflleiara 

l*T:iwkinSa ft 16 tTt\r\A inttViaMl# 


Hawkins, 
Mich. 3. Geo. 


dor, lint regis ad pacem conJWvandam^ Isfc. is good, without 
faving (id pacem domini regis ^ for that it is necel^rily im* 
plied (6}i 


(6) Alfo hy iht- wort’s “ our peace/* when the king dies the furcty of the pescie if 
diichari^td, fiir the parly is not bound to keep the peace of the fucceeding lovereign. 
Cremp. J24. 


Jufliccs may 
f dt though 
not of the 
fhirum. 


f Sc^L .56, Aiicl it is recited by 26. Geo. 2. c. 17. 
“ I'hat whereas authority is given by many a£ls of parlia* 
meiit to two or more juftices of the peace, whereof one or 
niorc arc to be of the quorum^ and that divers a£ts, orders, 
adjudications, warrants, confirmations of indentures, and 
other iiiUrumcnts done, made, and exe cuted by two or more 
jufticQs of tlic peace, without exproiiing that they arc, or 
thatoiie of them is, of the quorum^ iiavc been and may be 
for that rcafon only, impeached, fet aiide, and vacated ;** 
it is therefore enafted, ‘‘ That no a£t, order, adjudication, 
warrant, indenture of iipprcnticcihip, ' 61 : other inftru- 
** meat already made, done, or executed, or hereafter to 
be made, done, or executed by two or more jufticcs of 
the peace, which doth not exprefs that one or more of 
“ the ;uft ices is or are of the quorum^ lhall be impeached, 
fet afidc, or vacated for thatdcfeft only.** 


X f. What authority juftices of peace have in relation to 
felonies. 


Com. Dig. 4f;. S/ tf. 57. It is obfervablc, that fuch of the faid juftices 
as are oftiie quorum only are exprefsiy authorifed to inquire 
of, and hc.'ir niul determine felonies and trcfpaflis, and that 
tlic ahovomentioned flatute of 18. Edw. 3. after it bath or-* 
daintd, That fome perfons be affigned keepers of 
the peace by the king’s commiflion,” faith in a lothc" 
diilinft claufe, 'Ehat at wliattime need /hall be, the fame 
/hall be affigned by the king’s cammiffions to hear and 
“ determine felonies and trefpalles, See.” From whence it 
is inferred, that juftices of peace have no power to hear and 
determine [a) felonies^ unlcfs they be authorifed fo to do by 
the exprefs words of their commiflion. And this opinion ifs 
farther confirmed by the authority of the year books of 
(/y) 2. Rich. 3. pL 9. a. b. and 12 Hen. 7. pi. 25. a. where- 
in it is ailjudged, that a certiorayi to remove certain indid- 
ments taken before juftices of peace was not good, becaufo 
it named them only ‘‘juftices of peace,” without add- 
ing that they w^cre ‘‘ alfo afligned to hear and determine fe- 
“ ionics, &c.’* Yet it feems, that it may probably be ar-- 
gued for the contrary opinion, that the ftatutc of 34. Edw.,3. 
• c.. 


f/ 7 ^ Crom.120. 
b. P.C. 53 . 5 ^‘ 
^6. 

Siii'n.165.207. 
z.Halc 4V 44. 
(^) n. InuiCt. 
32. 50. 

^'o. Lit. 391. 
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c. 1. is cxprefs, that the perfoiis affigned for the keeping 
of the peace (hall have power (among other things) to 
“ he<ir and determine felonies and trefpaii'es, &c.’* And this 
feems to be the principal ground of the refolution in the 
calc of Barnes v. Confta'.tine (a)^ wherein it is adjudged, that Co. Jac. 
the fetting forth of an indiftment in a declaration as taken 32. 
before “ juftices of peace being alfo affigned to hear and Yelv.46. 

determine felonies, &c.’* was well juftified upon oyer 
the record, wiicrein it was taken before “ juftices of peace/' 
without adding, that tiiey were affigned to hear and dc- 
“ terminc felonies, &c.” And as to the authoritv oiStaun^* 
ford and Hale^ it may be anAvered, that their opinion is 
exprefsly grounded on the wording of the ftatute of 18. 

Edw. 3. and it does not appear that they confidcred the 
purport of 34. Edw. 3. As to the authority of 2. Rich. 3. 
pL 9. it may be anfwcrcd, that the certiorari therein men* 
tioiied was tor the removal of an indictment for counter* 
feitiiig coin, and that the power of juftices of peace to take 
fuch an indidlmcMU, depends wholly upon tlie ftatute of 3. 

Hen. 5. c. 7. {^'reby it is enadted, ** That the juftices of 
“ pea .e tiiroiighout the realm iball have ©power by the 
‘‘ king’s commiHions to inquire of the faid offence." And 
as to what is faid in 12. Hen. 7. c. 25. it may be anfwcrcd, 
that the ccHioufri therein mentioned w^as to remove certain 
rndiftmcnts, but it doth not appear from the book what 
thofe indiftnients were ; fo that it is poffible they might be 
of a fpecial nature, not within the general purview of 34. 

Edw. 3. c. I. Scdquarc. 

SeJf, 58. However it is certain, that fuch a claufeinthc Summaryi6|. 
commillion of juftices “to hear and determine felonies, *’^Q**^g^* 
&c." gives them no jurifdiftion over an offence which c. 
by ftatute is fpccially appointed to be determined by juftices 601. 697. 
of Gjcf and tn miner, becanfc “ fuch juftices" fhall be intended t. R. Abr. 96.. 
'■.o mean fuch juftices of wr and terminer only which pro- 
jpcrlv and ufually arc lb called, and not thofe who arc dif- 
tinftly known by another name. And from hence it fol- 
lows, that juftices of the peace have no power to take an 
indiftment upon the ftatute of 5. Eliz.c. 14. concerning 
fo^'^ery ; nor on the 2. & 3. Edw. 6. c. 24. againft acceffarics in 
one county to felonies in another; nor on any other ftatute 
which fpccially limits the jurifdiftion of determining any Stra. 
other felony to other juftices of a particular denomination. 

Yet inafmuch as all felonies include in them a breach of the 
peace, and the 2. and 3. Philip and Mary, c. 10. which 
dircdls juftices of peace to take the examinations of all fuch 
perfons as lhall be committed by them for felony, feems to 
fuppofc them to have a general power of committing all 
pcrfoiis accufed of any kind of felony, and the general prac- Kcly. u 

ticc 
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*** *ice has been agreeable hereto, itisfaid, thatjuftices 
*. Hale 44, jjjay take tlie examination of perfons brought be- 

fore them for any kind of felon;^, and commit them to pri- 
fon ; and alfo take the information of the profecutors upon 
, oath, and bind them over to profecute, and commit thofe 
who lhall refufe to be fo bound, if it appear that they, can 
Summaryi69. give material evidence. Alfo, inafmuch as the laid uatute 
fitranTC ^ 3 * Mary, c. lo. and alfo i. & a. Philip 

* ’ and Mary, c. 13. direfl juftices of peace, in cafes of “ ho- 

1 Hale 414, ** niicide and other felonies,” to take the examination of 

fays they may the offenders, and the information of others, and to certify 
takcantequi- the fame to the juftices of gaol-delivery, it hath been gene- 

murder if the for juftices of peace to proceed no 

b»dy cannot ^«>rther in relation to any fetma thougli witliin their com- 
be found. miifton, except only petit larcenies (7}. 

(7) Juftices of the peace in England may commit an offender againft the lam 
for felony in order to be tranfmitted to Ireland to be tried, the offence being committed 
there. Strange 843. Barnard, K. B. 225. fittgibb. iii. 14. Viner Abr, 569. pi. 7. 
But a jufticc cannot take a perfon from the cuftody of the king's bench, and fend him 
to the county gaol, but he tuny, 'by hit warrant, charge him cri^nally, where he it 
in cuftody. Strange 828. Two juftices mavrtake a recognizand^or the appearanen 
of one charged with felony on the high feat at the feflions of admiralty, and the recog- 
nizance may be eftreated into the exchequer. Parker 241. 

XII. What authority juftices of peace hatre in relation 
to TREASON, pramunirey and mifprilion of treafon, 

4. Cora. D. 44. Sea. 59. It feems to be screed, that notwithftanding 
none of thefc offences are within the letter of their commif- 
Comb. 405. fjon, yet inafmuch as tlicy arc againft the peace of the king, 
and of the realm, any juftice of peace may, either upon hU 
Lamb. 126. knowledge, or the complaint of others, caufc any per- 

fon to be apprehended for any fuch offence. And it is 
(a) Dalt.c. opinion both of Dalton (a) and Sir Matthew ffaU (b), that 
lummaryt^s. j^fticc may take the examination of the perfon fo 
fi; 2, Hale 44." apprehended, ana the information of all thofe who can give 
I . Hale 580, material evidence againft him, and put the fame in writing ; 

and alfo bind over Inch who are able to give any fuch evi- 
dence to the king’s bench, or gaol-dclivcry ; and certify hi?-- 
proceedings to the fame court to which he (hall bind over 
fuch informers. And this opinion feems to be agreeable 
to conftant pra£lice, efpecially ftnee the ftatutes of 1. & 2. 
Philip and Mary, c. 13. and 2. & 3. Philip and Mary, c. 
10. which, dire^ing juftices of peace to proceed in this 
manner againft perfons brought before them for felony, 
fccra to give them a diferetionary power of proceeding m 
like manner againft perfons accufed of the abpvemcntioned 
offences. 
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■ Seff. 6o. Alfo by 3. Hen. 5. c. 7. Julftices 6f peacft 
ihall have powetby the king’s commiffions to inquire of 
“ counterfeiting, dippings tvafhing, and other famty of 
money of the land, and thereupon to make procels by 
capias only, againft thofe who before them &all be 
** thereof indi£tcd.” * 

Seff. 6t. And by 5. Eliz. c. ii fi 3. “ j^uftices of 
peace may inquire of the offence of maintaining the pope’s 
** power, and mall certify every prefentment made before 
** them of any fuch offence, into the king’s bench, withiii 
** forty days after it fhall be made, &c.” 

St£l. 62. And by 23. Edw. 1. f. 8. “ They may in- t.tcda. tj). 
qdire of all offences againft that aft, or againft the afts 
** of the firft, fifth, or thirteenth years of the faid queen’s 
“ reign, touching acknowledging of the king’s fuprerae go- 
“ vernment in caufes eccleilaftical, or other matters touch- 
ing the fervice of God, or coming to tjiurch, or clla- 
blifhment olNrue religion in this realm, within one year 
and a day after every fuch offende committed.” 

Xlli. What authority juflices of peace have in relation 
to itferhr genets. 

63. It would be endlcfs to enumerate all the offence's Vide3.Bura’i 
within their jurifdi&ion, concerning which there have been Juftice i7.aaii 
fuch great numbers of ftatutes ; and therefore I fhall content 4- Cota. Dig. 
niyfelf in this place with obferving, that by the abovemcn- 
tioned ftatutes of 34. Edw. 3. c. i. and alfo by tlie exprefs which df’ ** 
words of their commiffion, they are impowered to hear and thefe inferior 
determine all trefpa£es<t which is a word of a very general offences are 
extent, and in a large fenfe not only comprehends all infe- Jf®*^** 
rior offences, which arc properly and dircdly againft the leffiveW** 
peace, as affaults and batteries, and fuch like, but alfo all 
ptliers which are fo only by conttruaion, as all breaches of 
ithc law in general are ftt) faid to be. f"' 

I2I* 

Sr A 64. Yet it hath been of late fettled, that juflices of 
peace have no jurifdiaion over {b) forgery or perjury at the 
common law ; the principal reafon of which refolution, as I (d) Salk. 40s. 
apprehend, was, that inafmuch as the chief end of the in- Crom. iso. 
ftitution of the office of theie juftiecs was for the preferva- b. 1. e, 
tion of the peace againft perfonal wrongs and open violence ; ' 
and die word “ trefpafsy" in its moft proper and natural s’a^er ’a;*. * 
fenfe, is taken for fuch kind of injuries ; it fhall be under- 6 .Mo 4 . 379. 
flood in that fenfe only in the faid ftatute and commiffion, 
or at the moft to extend to fuch other offences only as have 
is direft and immediate tendency to caufe fuch breaches of 

the 



Of rut. COURt ot 


(a) I. Let. 
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S.Sid. 271* 

«. wiir. 160. 
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Con. C. 

Jac. 42 f« 
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Latch* 

* 7 J- 
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the peace 5 (a<J libels^ and fuch like, which oil this ac- 
count have been adjudged iiidiftable before juftices ofpeate- 
And for this reafon principally, as 1 apprehend, the court 
of king’s bench in the cafe of one P/V/, nlicc the abovcmcn- 
tioned refolution concerning perjury and forgery^ fefufed to 
qtiafli an indi&ment found at a fdfion of the peace for a li* 
bdy but ordered the defendant to demur to it, if he thought 
fit (b). And upon the like reafon perhaps the former opi- 
nion, that one may be indifted before juftices of peace for 
being a common night-zualker and haunter of bawdy-hou/eSf 
may not be thought to contradiA the abovementioned re- 
folution. 


C. Jac. 32. Seff. 65. Juftices of peace by virtue of the abovemen- 
Yelv. 46. tioned ftatute of 34. Edw. 3. c. i. feem to have a jurifdic- 

Con. a.RolI. tion ovcr Wrfl/orj, and fuch like ofFcnders, whether they 
be mentioned in their cominillion or not. 


Kins and SrH, 66. And it feems clear that juftices of peace have 
Lojrgain, jurifdiftion of^all inferior crimes within th^jr commiflioii, 
Crom "ton^si ^'hether fuch crimes be mvintioned in anV^tatiite concern- 
rompton . ihcm or n«t, for that all fuch crimes are cither diredily, 
or at Icaft by confequence and judgment of law, againft the 
peace ; and upon this ground principally, as 1 apprehend, 
it was lately rcfolved, that they may take an indidtment of 
extortion* 

Rex.-s/James, t 67. But in new-created offences, juftices of the 
a.stra. peace have no jurifdidtion without exprefs words. 
a.&alk.6iio. 

XIV. In what cafes juftices of the peace may aft al- 
though interefted- 

t Seff. 68. The general rule of law certainly is, that juf- 
ticcs of the peace ought not to execute their office in their 
I. <^wn cafe (c); and even in cafes where fuch proceeding feems 

1^6. 607. indifpcnfably neceflary, as in being publickly aflaultcd or 

pcrfonally abuled, or their authority otherwife contemned^ 
wdiile in the execution of their duty, yet if another juftice,’ 
be prefent, his afliilance fhould be required to punilh tht 
offender (</). 


(<■) I. Sallt. 
1^6, 607. 




Qrcat Chart, 
Burr. S, C. 
144- 

til 3. 


+ SeR. 69. And by the common law, if an order of re- 
moval were made by two juiliC-s, and one of them was an 
iMl1al1itr.11: of the parifh from which the p:.Uiicr wa-: removed, 
fuch order was illegal and bad, on the ground that the juf- 
tice who was an inhabitant was intcrcited, as being liable 
to the poor’s rate (ij. But now the Itatufe lb. Geo. 2. 
C. iS. reciting that “ «ioubts had arifen whether, according 

to 
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to the laws and ftatiitcs now in force, juftices# of the peace 
inay lawfully a£I in any cafe relating to pariflies or places 
to the rates and taxes of which fuch julliccs relpeflively are 
rated or chargeable enacts, “ That it fhall and may 
** be lawful to and for all and every juftice or juftices of the 
peace for any county, riding, city, liberty, francliife, bp- 
rough, or town corporate, within their refpeftive jurif- 
diftioiis, to make, do, and execute all and every a6l or 
a£ls, matter or matters, thing or things, appertaining to 
« their office as juftice or juftices of the peace, fo far as the 
fame relates to the laws for the relief, fcttlemcnt, and 
maintenance of poor perfons ; for pafling and punifliing 
vagrants ; for repair of the highways ; or to any other 
laws concerning parochial taxes, levies, or rates ; iiot- 
** withftanding any fuch juftice or juftices of the peace is or 
“ arc rated to or chargeable with the taxes, levies, or rates 
within any fucli parifh, townlhip, or place affefted by 
any fuch aft or afts of fuch juftice or juftices as afore* 
faid.’’ — But this aft (hall notauthorifeany juftice for any 
county or riding at large to aft in the detcrmifiation of any 
appeal to the qtffcter feffions for ^ly fuch county or riding 
from any order, matter or thing, relating to ai\y fuch parifli, 
townfliip, or place, where fuch juftice or jullia-s is or are 
fo charged, taxed, or chargeable as aforefaid. 

• 

t 70. And on this ftatutc it has been determined, Rex v.yar- 
that on an appeal to the feffions againft an order of removal, ^ 

thofe juftices who arc rated to the relief of the poor in ei- 
tlicr of the contending parifhes have no right to vote. 

XV. How far juftices of the peace arc impowered to ad^ 
sniniftcr oaths. 

t Se^. 71. By 15. Geo. 3. c. 39. In all cafes where any 
** penalty is direfted to be levied, or dilln/s ro be made, 
by any aft of parliament now in force, or hereafter to be 
made, it (hall and may be lawful for any juftice or juf* 
tices afting under the authority of fuch afts refpeftively, 
and he and they is and are hereby authcrifed and em- 
powered to adminifter an oath or oaths, affirmation 
^ affirmations, to any pcrfoii or perfons, for the purpofc 
of levying fuch penalties or making fuch diftreftes refpcc* 

^ lively.” 

XVI. How fer julliccs of tlic peace may aft tliough not 
of the quorum, 

f Seil.ji. By 7. Geo. 3. c 21. it is enafted That all 
^ afts, orders, adjudications, warrants, indentures of ap* 

prenticeflbip, 
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prenticcfhrp, or other inftruments which fhall be made* 
** done, or executed, by virtue of any afi or afts of parlia- 
ment made or to be made by two or more jofticcs of the 
peace qualified to aft within fucli cities, boroughs^ toyirtis 
corporate, francliifcs and liberties, as liavc only one juf- 
ticc of the peace of the quorum qualified to aft within the 
** fame, though neither of the fiiid juflices arc of the 
rum, (hall be valid and cffcftual in law, as if one of the 
** faid juftices had been of the quorum.^* 

XVII. How far juftices of the peace are protefted in the 
' difeharge of their duty. 

+ Se^. 73.* Justices or the peace are ftrongly pro- 
tefted by the law ill the juft execution of their office; and 
therefore all flandcrous words fpoken of them in the dif- 
eharge of their duty, as you arc a rafeal, a villain, and a 
(a) Alton V. u liar,” arc aftionablc («), but they muft be fpoken of them 
Stra-^^ri?! execution of their duty (h). 

Ld. Ray. 130^- Kent*v. Pocock, Stra. ii68. Rex Retd, 4to. (i)R.»; 

Pucuck, Stra. 1157. * 


Cr0.Kliz.130. 
1 Leon. 187 . 
PoA.ch. 13. f. 
to. 

(c) Rez V. 
Cox, i.Burr. 

( J) Rex V, 
\oung, f. 
Ihirr. 5^6. 

(ej Rex V. 
Palmrr iind 
Baine, c. 
Burr. I i Ax. 

(f ) Rex V, 
Jacklbn, 1. 
Tcr.Rcp. 653. 
Barley *u. 
Newman, 
Trin. xA.Geo, 


+ Seff. 74. Juftices of the peace arc not punifliable c/V/ 7 ^ 
for afts clone by them in their judicial capacities, but if 
they abufc the aiirhority with which they rf/e entrufted, 
they may be puiiifhcd criminally Vit the fuit of the king by 
way of information. But in cafes where they proceed minif- 
tcriaily rather tlian judicially, if they aft corruptly, they 
are liable to an aftion at the fuit of the party, as well as to 
an information at tiiC fuit of the king. The court of 
king’s-bench, however, will )ievcT grant an information 
againfl a jufticc of the peace for a mere error in judgment ; 
(c) for even where a jufticc does an illegal aft, yet although 
the judgment Weis wrong, if his licart w'as right (./), if he 
afleJ hoUelUy and candidly, without oppreffion, malice, re- 
venge, or any had view or ill intention whatlbevcr, the 
court will never punilh him by the extraordinary courfe of 
in^ormtition (c), but leave the party compiaining to the 01^ 
dinary legal rciucdy by action or by indittment : but if the/ 
aft improperly knowingly, an information lhall be 
granted {f). 


3 * 


Cro. Car. 17$. 
i8q. 467. 
V.iMghan 113 . 
Nov 32. 

I. Roll 274. 
Moor 845. 
i.Mod. 184. 
i. Burr. 601. 
s.Burr. 1161. 


t Stif. 75. It IS enafted by 7. Jac. i. c. 5. ntnde perpe- 
tual by 21. Jac. I. c. 12. That if any aftion up- 
on tlic cafe, trcfpafs, battery, or fiilfc imprifonnicnt, fhalJ 
“ be brought agaiiift any jusTici: of the peace, mayor, 
** or bailiff of city or town corporate, headborough, port- 
reve, conftablc, tythingman, or collcftor, for or concern- 
ingany matter, caufc, or tiling, by tiicin or any of them 

dona 



th. 8. 


JUSTICES OF THE PEACE. fi 

*‘^<Jone by virtue or reafoii of their or any of tlicir office or 
‘‘ OiHccs, it fhrJI be lawful for luch oiik'crs or any of ihenii 
‘‘ and all others which in their aid or alfilbnicc, or by their 
commandment, fhall do any thing torching or concern- 
‘‘ ing his or their oiEce or ofFxes, to plead the general ilTuc, 
not gulltv, and give the f|Hci.d matter in evidence to the 
“ jury which lhall try the fame; and if the venlift fhall 
pals with the defendant in fuch acAion, or the plaintiff 
“ become nonfuit, or fuff t a dijco^iihr.iancc^ in e very fucli 
cafe, the jufticcs or juAic?, or iVjch other judge before 
“ wlioin the faid matter lhail be tried, lhall allow to the 
“ defendant his double cofts.” 

f ScFl, 76. And It is further enafted by 21. Jac. i. c. 12. 4. Infl. 174. 
(which extends the above aft to clunchwnrdciis and over- 1. Inf*. 7. ^3. 
leers of the poor ) That the faid fuit lhall be laid within ^ ‘* 3 * 

“ the county where the tref afs or faft ihall he done and 
“ committed, and not clfcwhcre; and diat upon the trial, Vniicivif c.49. 
“ if the plaintiff fhall not prove to die jury that it was fo Si:;.. 441!. 
done and coT.wiittcd, the jury lhall find the defeiKlfint 
not yuiltyy without having any regard or refpeft to any 
“ evidence given by the plaiJitilF toucliing the caufc of 
“ aftion.*’ 

f Sen. 77* By 24. Geo. 2. c. 44. “ No writ Hiall be 
fued out againll, nor any copy of any proccl's, at the 
of a fubjeft, be ferved on, any julHcc of tlie pcao: f.r any 
tiling by him done in the execution of his f)i!iv c, until 
notice in writing of fuch intended writ or proc h llndl 
have been delivered to him or left at the uiu:i! j'h^ceof iiis 
“ abode, by liie attorney or agent for tiic party v. iio intends 
“ to fuj or caufc tl;e fame to be fuw-d out or Icrved, ‘at Ic.dl 
“ one calendar month befon: riic finn.; out 01 f^rving the 
“ fame ; in wdiich notice lhall be clca: !y and cxrd.citiy con- 
“ taincJ tlie c.iufe of aclioii wliieli fuch party liatli, or 
“ claimeth to have againA lucli juAice o! ih; peace; on inc 
‘‘ back ofvvliich notice iliall be indorfed tli;. n unc offu li 
V attoriicv or ajrcnt, ton:etiier with the pl.sc . of l i- abode, 

“ who lhall be intilled to have the fee <;!' w enly i.nlht'gs 
for the pix'paring and fci ving fucii noti-.c, ;.d no ui ne.'* 

t Sen. 78. By 24. Geo. 2. c. 44. f. Audi and N B.By 30. 

‘‘ may be law^ful to and for fuch juflicc of the pt; ce, :.t any -• ‘'•- 4 - 
“ time wdthin one calendar month after fuch iu)t:ca given 
as aforefaid, to tender amends to the party comiilaining, 
or to his or her agent or attorney ; and, in cate tlic fame jumcLv wiling 
“ is not accepted, to plead fuch tender in !>nr to any aftion under that ad. 

to be brought againft him > grounded ^ n fucli writ or pro- 
“ cefs, together with the plea of not guiliv, and any orh-r 
VoL. Ill, G ' pica, 
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** pica, with the leave of the court ; and if, upon ilTuc joined 
l)ouglaf sftTi “ thereon, the jury lhall find the amends fo tendered to’havc 
been fufficient, then they /hall give a verdift for the dc- 
fendant ; and in fuch cafe, or in cafe the plaintiff (hall 
“ become nonfuit) or fliall difeontinue his or her a£lion, 
or in cafe judgment fhall be given for fuch defendant or 
defendants upon demurrer, luch juftice fhall be entitled 
** to the like cofts as he would have been entitled unto, in 
** cafe he had pleaded the general iffue only ; and if upon 
iliuc fo joined the jury fhall find that no amends were 
tendered, or that the fame were not fufficient, and alfo 
againft the defendant or defendants on fuch other plea or 
pleas, then they fhall give a verdift for the plaintifi^ and 
fuch damages as they mall think proper, which he or (he 
fhall recover, together with his or her cofts of fuit. 

t But by 24. Geo. 2. c.44. f. 3. ‘‘ No fuch plaintiff fhall 
recover any verdift againft fuch juftice in any cafe whogc 
the aft ion fhall be grounded on any aft of the defendant 
as juftice of the peace, unlcfs it is proved upon the trial 
of fuch aftion, that fuch notice was^ given ‘as aforefaid; 
but in default thereof fuch juftice fhall recover a verdift 
and cofts as aforefaid.’’ 

+ 7^. By 24. Geo. 2. c. 44.- f. 4. In 

•• cafe fuch juftice fhaJl negleft to tender any amends, ot 
** fhall have tendered infufficient amends, before the aftion 
brought, it fhall and may be lawful for him, by leave of 
** the court whefe fuch aftioh fhall depend, at any time be- 
fore iffue joined to pay into court fuch fura of money 
as he fliall fee fit ; whereupon fuch proceedings, or- 
(lers, and judgments fhall be had, made, and given in 
and by fuch court (9), as in other aftions where the de- 
fendant is allowed to pay money into court.*’ 

(9) It mtifl wppear that the a^Vion was for fomething done in the execution of 
his duty; or the court will fix a time for him 10 plead. But if it appear upon the 
production of the notice of aftion, it is fuinciciu. 2. Black. 859. 

t And by 24. Geo. 2. c. 44. f. 5. ‘‘ No evidence fhall be 
permitted to be given by the plaintiff on the trial of any 
fuch aftion as aforefaid, ofany caufe of aftion, except fuch 
** as is contained in the notice hereby direfted to be given.” 

Cro.Car* 394* "I* 80. By 24* Geo. 2. c. 44 * f* No aftion 

10. Co. 76* “ fhall be brought againft any conftable, hcadborough or 

Woodb. I. other officer, or againft any perfon or perfons afting by 
his order and in his aid, for any thing done in obedience 
to any warrant under the hand or fcal of any juftice of 
the peace, until demand hath been made or left at the 
ufual place of his abode, by the party or parties intend- 
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ing to bring fuch aftion, or by his, her, or their attpr- 
y ncy or agent, in writing, figncd by the party demanding 
“ the fame, of tlifc perufal and copy of fuch warrant, ana 
“ the fame hath been refufed or neglefted for the fpace of 
“ fix days after fuch demand ; and in cafe after fuch de-* 

‘ ** mand and compliance therewith, by fhewing the fald 
“ warrant to, and permitting a Copy to be taken thereof by 
the party demanding the fame, any adion (hall be brought 
“ agaiilft ftich conftable, headboroUgh, or other officer, or 
“ againft fuch perfon or petfOns aCting in his aid for any 
fuch caUfe as afotefaid, without making the juftice or 
** juftices who figncd or fealed the faid warrant defendant 
or defendants, that on producing or proving fuch war- 
** rant at the trial of fUch afliOn, the jury fhall givU their 
“ verdift for the defendant or defendants, notwithftanding 
anv dcfeaofjnri^'dictiort in fuch juftice orjufticefe(io); and 
if fucli aftioh be brought jointly againft fuch jufticc ot 
juftices, and alfo againft fuch conftable, keadborougb^ 

“ or Other officer, ^or perfon or pevfons afting in his or 
their aid as aforelaid, then, on proof of fuch warrant> 
the jury (hall find for fuch conftable, headbdrbugh, of 
** other ofliccr, and for fuch perfon or perfons fo acting it 
•• aforefaid, notwithftanding fuch defeft of jurifdidion as 
aforelaid ; aixl if the verdift (ball be given jigainlt the 
“ juftice or juftices, that in fuch cafe the plaintiff or plairi- 
“ tiffs (hall recover his, her, or their cofts againft him or 
“ them, to be taxed in fucli manner by the proper officer 
** as to include fuch cofts as fuch plaintiff or plaiiltiffs are 
liable to pay fuch defendant or defendants for whom fucli 
vetdift fliall be found as aforefaid.” 

. ( lo) If a jufticc of peace make a warrant in a cafe which is plainly but of his jurif<* 
didliou, fuch waiTHin is lio jultihcation to a couftkblc. i. Strange 7 ix." Wood b. x c, 7. 
2. Strange 1002. But if the jufticc exceed his authority in granting a warrant, yet the 
officer muft execute it, and is iridcninificd for fo doing. Cro. Car; 394. 10. Co. 76. 

t 5^ 7 . 81. But it is provided by 2A. Geo. i. c. 44. f. 7. a. Ventris 45* 
Ti)at where the plaintiit inany fuch aftion againft any juf- 
*• tice of the pence (hall obtain a verdift, in cafe the judge 
“ before whom the caufe (hall be tried (HtII, in open courts 
certify on the back of the record, that cue injury for which 
fuch aftion was brolight, was wiifjlly arid malicioifly 
Committed, the plaintiff (hall be intitlcd to ba e and re- 
ceive double cofts of fnit.~ — And ilo aftion (hall be 
brought unlefs commenced within fi.x ealcridai* months 
•* after the aft Committed.” 

f Seff. 82; It has been dctelrmidcd [a) on^ this branch of (a) ftex v; 
the ftatute, that where there is a fpecial verdift, and it Bickini, 
appears from the fafts found that the aft for which the ac- 
ti^n was brought was dtmc by the Uefendairt, by virtue or 

O a reafou 
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reafon of his .office as a jtiftice of the peace, tke ma{tcr, oil 
a verdift for the plaiiitiiT, muft tax double cofts, though 
there has been no certificate or allowance by the judge bc- 
. ^forc whom the caufe was tried ; but w’hcn it does not ap- 

HMlJnvYyr* the record in what capacity the defendant wafi. 

Dwugl. 307. adting, an allowance of the judge at nifiprius is ncceflary. 

Kntick •v. Se£f. 83. It hath alfo been determined, that fccretarles 
Carrington, of ftatc and privy counfellors arc not inagift rates, and that 
11.SE.lr.321. king’s meflengers are not officers within the protedlion 
of the foregoing Itatutes. 

Hill V. Bate- 84. It is agreed, that when an aftion is brought 

man, 1. Stra. againft julliccs of the peace for any wrong done by the exer- 
cife of their autliority, as by committing a perfon under a 
conviction on the game Jaws without lirft attempting to 
diftiain for the penalty, it is incumbent on the de- 
fendants to fhevv the legularity of their convittions; and 
that the infoiinaiion^, ccc. laid befoft: ''them upon which 
their conviilions are grounded, muft be produced and proved 
in court. 


II:;trhir.s v. 
C’Ij; iul)cr.-, 

I. iiurr. 5i;o. 


13. S: 14. 
Car. 2.C. 22. 

1. j. 

27. Gfo. 2. 

Baldwin 
V Blackiiiore, 
X Burr. 596 


85. It is alfo agreed, that an aftion of trcfpqfs will 
not lie againft jullices of the peace for making a warrant to 
diftrain for t!ic poor’s rate under the 43. Eli/., c. 2. if the 
rate has not been appealed from, and the warrant is not void 
Jo as to make the paities executing it trcfpa(lcr-{ 

But if a jullicc iflue a warrant totally illegal, as if a pauper 
return vvitliout a certificate to the parifh from whence he 
was removed, and the jiifticc make a warrant to commit 
him to the hoiifc of correftion, “ thereto remain until dii- 
charged by due courfe of law,” inftead of purfuiiig the 
flalutcs under which his authority on this fubjett is deriv- 
ed {a)^ lie is liable to an aftion of falfc wiprifonment^ al- 
though he did not, in granting luch warrant, act intention- 
ally wrong (i;. 

XVill. }Jo7; fa: juftices of the peace may award cofls- 


Srt 7 . 86. By 18. Coo. 3. c. ig. “ Where any complaint 
lhall be made before any jultice of the peace, and any 
• warrant or lumnions lhall iflue in confequcncc of fucli 
complaint, ir lhal! he lawful to and for any juftice or 
* julliccs of the peace wiio ihall have heard and determined 
“ the matter of the laid complaint, to award foeli cofts to 
“ be paid by cither of the parties, and in manner and form 
** as to him or them lhall feem tit, to the party injured ; 

and if they li'.all act pay down or give fatisfactory fccu- 
^ rity for the lame, the faid jullicc or juftices lhall, ^by 

“ war’^nt 
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“ warrant under hand and feal, levy the faid fum or fums 
by diftrefs and fale> and where goods and chattels of fucli 
perfon cannot be found, lhall commit fuch pcrfon to the 
“ houfe of correflion for the county or place where fuch 
“ perfon iball rcfidc, there to be kept to hard labour nol; 
** exceeding one month, nor lefs than ten days, or until 
“ fuch fum or fums of money, together witli the expcnces 
“ of the commitment, be firft paid.” 

t Se^L 87. But it Is provided by the faid flatute, “ That 
** upon the conviftion of any perfon or perfons upon any 
penal ftatute where the penalty fhali amount to or ex* 
“ cced five pounds, the faid colVs fhall be dedufted by tlie 
“ faid jufticc or juftices, according to his or their difcrc- 
“ tion, out of the faid penalty or penalties, fo that the faid 
“ deduAion lhall not exceed one-fifth part of the penalty or 
penalties aforefaid ; and the remainder Ihall be paid to, 
or divided among, the perfon or perf jns who would have 
^ been intitlcd to the vyhole in cafe tiiis basl not bs^n 
?? made.” 
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CHAPTER THE EIGHTH, 

CONTINUED, 

OF 

The court 

O F 

SESSIONS. 

®altcnf. >T^HE court of juftices •f the peace in sessions is an af 

6 ^ fcnably of two or more fuch juftices, whereof one is of 

fi Hcii >3 4* quorum^ at a Certain day and place before appointed, in 
order to en^mre^ Jj^ear, and determine in purfuaiicc of their 
comtniflion, of any cauibs or matters thdfein contained ; and 
this court when legally con\ened is a court of record. 

For the better underftanding hereof 1 fhall confider, 

X. At what time fuch court is to be held. 

2. By whom and in what manner it is to b^ fiimmoncd 
and api^intcd. 

In what manner fuch court (hall he adjourned. 

4|.. What perfons are bound to give their attendance at it. 
j. Whether it bath any power over its own members. 

6. The difference between general^ Special^ and quarter 
fellions. 

7. What perfons may praftife in it. 

8. Of the extent and nature of its jurifdiAion. 

9. In what cafes it may amend proceedings, 
fo. In what cafes the juftices may award cofts. 

II. In what cafes tlie fellions may make orders refpefling 

THE COUNTY. . 
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I, At what time fuch court is to be held. 

Se£f. 1. By 12. Rich. 2. c. lo. The juftices fliall 
keep their leflions in every quarter of the year at leafts 
and by three days if need be, on pain of being punifhed 
according.to the diferetion of the king's council, at the 
luit of every man that will complain.” 

Sen. 2. By 2. Hen. 5. ft. i. c. 4. it is enafted, “ That 
the juftices of the peace in every (hire named of the 
quorum^ {^f. {a) lliall make their SESSIONS four times in (fl)Vidj 
the year, viz. in thefirft week zhzx Michaelmas^Epipha^ 

** ny — Eafter^-^TinA the tranflation of Thomas the martyr^ 
and oftener if need be ; and that the fame juftices (hall 
hold their feilions throughout England in the fame weeks 
every year.” 

Sen. 3. But by 14. Hen. 6. c. 4. it is enaAed, That Cro.Clr.3^ 
the juftices of ifee peace for the county of Middlefex (hall 
keep, obferve, and execute the court of the ieffion of the 
“ peace two times in the year at lead, and more often if 
“ need be.**— -And bccaufe of the great bufinefs in this 
county, it is^ufual to hold four general^ and four general 
quarter feffions in the year.” 

Sen. 4. By 33. Hen. 8. c. 10. the Tuefday after Eajler s. Hals 49% 
ff^eek is expounded to be in the week after claufim pajehes 
for the feilions to be held ; yet claufum pafeha^ or Low Sun-- 
day is the (irft day in that week. 

Sen. 5. Sir Matthew Hale fays, the drift regular expo- s.Hale 49. 
fition oftheftatute of Henry the fifth for the week after 
Michaelmas, ^c. is, that if Michaeimas fall upon a Sunday^ 
or Monday, THE (^^arter sessions in ftriftnefs (hould 
be held in the enfuing week, and not the fame week. Yet 
it is very plain, that the (^tarter sessions arc varioufly 
held in fevcral counties, fome at one day, fome at another; 
and it hath been ruled, that theie are each of them good 
QUAUTKR SESSIONS witliiii the feveral afts that relate to 
quarter feffions, for that thefe afts, efpecially that of the 
2. Hen. 5. c. 4. is only direftiveand in the affirmative ; and 
therefore though the sessions are held at another day. ac- 
cording to the general direftion of tlie ftatute I2. Rich. 2« 
c. 10. yet they are quarter feffions. 

IT. By whom and in what manner rK^ session is to 
be fummoned and appointed. 

^ Sen. 6. It feems clear from the exprefs words of Ihe C.C. C. 29. 
Aqmmission, that any two. juftices of the peace whereof I amb.b. 4 .c.a. 
c|pe is of the quorum may bold fuch ^ourt at fuch days and 

G4 places ^ 
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places as fliall be appointed by them ; and that the fhcrifF is 
Dound to return proper juries; and that the cujlos rotuhrum 
ought to bring the rolls of the peace before them, &c. 

Se^. 7. And from hence it feems to follow, that any 
Lamb b. 4, two fuch juftices may diieft their precept under their 
«• ao. to the fheriii for the fummons of the fefTions of the 

peace, tiiercby coninianding him to return a oRand jury 
before them, or their fellow-jullices, at a certain day and 
place, and to give notice to all liewards, conflables, and 
bailiffs of liberties, to be prclent and do their duties at fuch 
day and place, and to proclaim in proper places throughout 
his bailiwick, that fuch feffions will be holJcn at fuch day 
and place, and to attend there hirafeifto his duty, icc. 


I^eiron 55. + 8. And f.ich precept fliould bear trjieov be dated 

4.. Burn 2 18. fifteen days before the return; and ought foithwith to be: 

delivered to tiie Ihci ilf, to the end tfiat he may have fulfi- 
cient time to proclaim the fciTions ; to furnmoii and return 
the feveral j^n'ics ; and to warn all oSiceis and others that 
have bufinels there to, attend. 


*. Halevi. t). And it is faid, thatfcr.n a nrcccpt bv any tvvc 

I.aTnh.lM-c.2. fuch jullices cannot he any of their feiiows 

Crom.jur. ordiancciv. 


Lamb. 382. + 10. But it is not fiifficient that the precept run 

under the name cfti\ei'7///6'.t volnknm aloiic ; iin lu. ii.itli no 
more aulhori.y in this behalf tlian any oncoMi*s fellow-iiif- 
ticcs ; and the woids ofti-e conmniilcn arc, tliat the llic- 
rifis Itiiiil caufc a jury to appear at Inch days and places as 
“ the fai(i jiiltices, oinvo or mcic ortlic.m, Inall appoint.” 


4. Burn. II. it is faid. that fncii jui'iiccs nny hold fuch a 

^ fehioii wlth-out any Ibc-i wJiicIi heiiis to he a well- 

Lau.j. 3S0. grounded oi'inion, as to tlicir proceeding on indidlmeiUs 

ivfoic before thcnirclves or others, or on other parti- 
cular cixaiions, for \\iiich there is no need either for the at- 
tendance of the gran.d jurors, or uliicers, t^cc. ' ' 

T.r.^l> 3<»o. + yi.7. 12 . It fcenis to be generally underdood, that ifa 

4. ham 217. futvicicnt number of juftices do not appear on the day ap- 
poirneJ f>r holding the feflions, that the fellion for" that 
(juaiTcr of the year is irrcccivcrably loft ; but this muft be 
unib rftood, that th.erc cannot be time to fummon a fellion 
/u’ ;:ovD in the very idciiMcal week next after any of the re- 
ipci.'tive holidays mentioned in the ftjtutc 2. Hen. 15. c. 4; 
for a feiihon niav be opened wiiliont fuch fummons and ad- 
journed to another day, and the juilices wlio open the fcf-;^ 
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lloij may ifliie their precept to the flierifF againft the day of 
adjoiirninetit ; and how many adjournments I'oever fhall be 
holdcn afterwards in that quarter O' t c year, all fliall refer 
to the firll commencement of the feHIons. For though a 
fe/Hon lhall not be holden within a week after I'uch fcaft- 
day, it does not follow that therefore it cannot be holden in 
anv of the twelve weeks afterwards, efpccially as it appears 
that any two jufticcs one whcieof is of tlie quorum may 
iffue a precept to fummon a feffion for the general execuntfn 
of their authority, and that fuch feffion holden at any time 
within that quarter of tlie year is a general quarter feffion. 


+ Soft. 13. Tt was formerly thought, that if two or more 
juftices appointed a feffion to be holdcn in one town, and 
fo many more appointed a feUion in another town the fame 
day, that both feffions were good, and that appearance at 
one would be a good difeharge of fcrvice at the other («)Dalt.o, 
lJut this has been juftjy qucitioncd and it is now fet- 
tied, that where two fets of magiftrates have a concurrent 4 - Bun, 
juriiiliftion, ana one fet appoints a feffion or a meeting for (f) v. 
a fpccial purpofe, jurifdiflion attaches fe as to exclude Sdinfoury, 
the other appointing a i'ut.fcquent feffion or meeting; and 
not o!ily renders their ails illegal, but fubjefts fuch jufticcs 
toanindiiancnt(r). J J 4 Pen, Rep. 

r ' 451, 

III. In what manner fnch court (hall be adjourned. 


t St’J 7 . 14. The court of fcfiions, when regularly opened, 
can onlv hj continued by adjournment (cl)^ in the entry of 
wliich it ought to appc:4r wlicn the original fcfiions com- 
menced and thcrcibrc if an indiflment be taken at an 
adjourned fcHion, and it do not appear on what day the ori- 
ginal fefiion began, to bring it within the time preferibed 
by the liatutc lien, 5. c. 4. it is erroneous (fj. So alfo 
in trfcfpais and falfc iniprifonmcnr, where the defendant 
jurtified under a warrant made at a genera! quarter feffions 
that was held on the nmth day of Ohohry^ by virtu * - 4 ' which 
laid warrant he took the plaintiff on the iaitb of O^ober to 
bring him to the fellions ; the court held tlie plea ill, be- 
caufe it was not Ihewn that the feffion was continued till the 
tenth of Oftober (^), for all irs proceedings, whether under 
the authority of particular llatutes, or by the comirion law, 
nmft contain formal and regular continuances '/?); and there- 
fore where the caption of an indiftnient Hated that the fcf- 
fion was held on Ttiei’day ihc fourth of O^oher^ in the 25th 
year of the reign, and then 'aicd that the fame feffions were 
adjourned till "lucf-Uty the Jixth day of July aforefaid, it was 
held, on demurrer, to be bad, for tlie adjournnicrit was to 
an impoffiblc day. But the continuance of the felhoii from 

* day 


(f/) Rex V. 
Reading, 

B. R. H. 3o. 
(^) z. Stra. 
832. 

Rexi/. Har- 
row by, 
Burr.S.C.ioz. 
(/) 

c .fc, 2. Stra. 
86 :;. ReX'V. 
Grind, z.Bott 
P. L. S41. 

(S) Doughty 
•y. Ivlilh, 

2. f^cv. 229. 
t(wicn fju.rre* 
:) i<C \ 

I'oiacd, Sft-g. 

1263.13. R. St* 
■’ 9 - 

(f ) Rex 
arnlt. y, 

1 . T crni Rep. 
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t'oC 

(ryStra.iJ^Ij. 

Burr. S. C. 

Jm’o. 1 V5. 

Rex V. 
KchJIcv, 

B. R. H. 79 - 
Rex V. Hed- 
Inghani'Siblc, 
Burr.S.C. 

112. 

fe ) Rex 4 , 
\Varli»*‘t n; 2 

^ott P.L. 844* 


4. Com. Dig. 
.5VD.4. , 
For the mode 
of proceeding 
at lefFions vide 
4. Burn, 185 
to i^i.&Cro. 
Cir.Com. 28 
1079. 

4C2. Dalt, eh. 
185. Seethe 
utc of 

Winchefler, 
aiK U. i.c. 78. 
(, 22. and 76 


day today need not be particularly fet out (<?), for while 
the feffion continues, it is confidercd in law as one day {t)* 
But if a feffions be on-c dropped and not adjourned, it can- 
not be refiinicd ( c) ; and therefore if the feffions refer a mat- 
ter ^o the determination of the judges of aflizc, who decline 
intermeddling, and the feffions afterwards make an order in 
the matter, if is void, for fuch reference is not a proper ad- 
j<^t^piment (d). So if the court are equally divided upon a 
queUioii, it muft be adjoiirned, or no order can be made at 
a fubfequent feffion (e). An adjournment muft be made hj 
the fame number of juftices as arc neceffary to hold a fcN 
fion ffj. 

(f) Rex V. VVcilringtnr, 2. Bott P. L. 844. pi. 824. 

IV. What perfons arc bound to attend the court or 

SESSIONS. 

Sen. 15. There is no doubt but that the Jherijf (who is 
bound both to return his precept, and alfo te take the charge 
of all the prifoners who lhall be committed to him), and 
alfo all coujiables of hundreds^ who arc to make their pre- 
fen tments required by fevcral ftatutes (as that of hue and 
CRY, and thofe relating to highways and alc-houfes, &c.), 
and alfo all bailiffs of franchifesy and all perfons returned on 
a jury^ and the (^) keeper of the houfe of covrenion^^ i^c. arc 
bound to attend on cvety fuch fummons as is above men- 
tioned, 911 pain of being amerced for their default at the 
diferetion of the court, &c. 

is) 7-Jac, I.c. 4. 


t SeSi. 16. Juftices of the peace alfo ought without doubt 
(i&')pAlc, c. to appear at the feffions; for without their appearance the 
185. feffions cannot be holdeii [b)! 

V. Wljethcr the court of feflions hath any power over its 
own members. 


Sen. 17. It feems certain, that this co,urt hath no au- 
thority to amc^rcc any jujfire of peace for his non attendance 
at any fuch court, as Xhfejujiiccs of afjize may f. r the abfeneq. 
L1.nib.402. of any fiicli juflice at the gaol-deliv tRY ; for it is a ge- 
neral rule, tliat biter pares mn eft poteftas^ it being rcafonable 
rather to refer the punifhmcnt of perfons in a judicial of- 
fice, in relation to their behaviour in fuch office, to other 
judges of a fuperibr ftation, than to thofc of the fame rank 
Crpm. 122. themfelvcs ; and therefore it feems to have been hol- 

F. Jill*. ;ic den, that if a juftice of peace at THE sessions who is not of 
> the quorum flrall ufe fuch cxpreffioiis towards another who 
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is of the quorum^ for which, if he were a private perfon, hi; 
might be committed or bound to his good behaviour, jrct 
THE >£ssiONs have no authority to commit him, or to bind 
him to his good behaviour : And yet it feems to be agreed, 
that if Rjuftice of peace give juft caufe to any perfon to»de* 
mand the ifurety of the peace againft him, lie may be com- 
pelled by any other juftice to find fuch fecurity, as hath 
been (hewn in the firft book {a) ; for the public peace re- (a) Bk. u 
quires an immediate remedy in all fuch qafes, c. f. 5. 


VL The difference between general^ /pedal, and quarter 
felEons. 


Se^i. 18. Mr. Lambard feems to make no diftinftionbe- Lam'b.b.4.«i^ 
tween general^ fpecial^ and quarter fejpons, but to take them as 19, 20. 
fyiionymous terms. But it feems the better opinion, that 
the quarter feffiom are a fpecies only of general fe/fons, and 2. Hale 49, 50^ 
that fuch feffions are properly called general quarter fejftons 
which are holden in the four quarters of thfi year in purfu- («)Antc,p.57 
ance of the abo?c*mentioned ftatute of 2, Hen. 5. c. 4. {a\ ^ 

and that any other felfions holden at any otl?er time for the 480/482!^^ 
general execution of the authority of juftices of peace, which 5. Mod. 329, 
by the above-mentioned ftatute juftices of the peace are 
authorifed<o hold oftencr than at the times therein fpecified, Comb. 448. 
if need be, may be properly ctIIqA gen>^, al /effiorn \ and that C.rth. 2a?., 
thofe holden on a fpccial occafion for the execution offomc hut. 91 u 
particular branch of their authority may properly be called 
Jpecial JeJ/iom* 

VII. What perfons may praSife in the court of feffions. 

t 5 ^ 6 ?. 19. By 22. Geo. 2. c. 46 f. 12. it is enabled, 

“ That no perfon whatfoever lhall aft as folicitor, attorney, 

“ or agent, or fue out any procels at any general quarter 
feffions of the peace for any county or place within this 
“ kingdom, either with rclpcft to matters of a criminal or 
civil nature, unlcfs fuch perfon lhall have been admitted 
and continued an attorney of one of his majefty’s courts 
“ of record at IVcJhnniftcr^ and duly enrolled purfuant to 
2. Cieo. 2. c. 23. or fuch other laws asmay lelate thcre- 
to, upon a penalty i f fifty pouid?, to be recovered by 
“ aftion of debt, bill, plaint, or information, in any of 
the courts of record at Weltminfter, by any perfon or 
“ perfons who lhall file for the fame within twelve months 
after the offence committed, with treble cofts of fuit.” 


+ Se^l, 20. By 22. Geo. 2. c. 46. f. 13. ** Ifanyat^ 
torney or attornies (hall permit and fuffer any perfon op 
perfons whatfoever, not being admitted and inrolled as 
“ afforefaidj 
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aforenud, to nuike ufc of his or their name or names rc-^ 
« fpedlivciy, in the courts of general or quarter ftflipns 
aforefaid, he fliali be liable to a like penalty of ^fly pounds^ 
to be recovered in manner aforefaid. But this fliall not 
«« deprive the attornies of iht duchy of Lcmcafler^ or of the 
“ great fcjfions of tf^ales^ or of the counties palatine of Chefr 
** tcr^ jMneafter^ and Durham^ from adling within their rc- 
fpeftive jurifdiaions.” 


Williams’s 
Cafe, 

4.TcrmIVp. feflions. 
496. 


Sefi. 2T. The court of king’s bench will refer an aN 
torney’s bill to be taxed, for bulinefs done at the quarter 


(«) Bys &4- 
Hdw. 6. c. ]. 
37. }Ii:n.8. c. 
I. and 1. Will, 
& Mary,c.2i. 

£4- 


+ Sc^, 22. And by 22. Geo. 2. c. 46. f. 14. to the 
end tliat jullicc may be more impartially adminiftered, it is 
farther enafted, “ that no clerk of the peace (a) or his de- 
‘‘ puty, nor any under flierifr or his deputy, fliall a<£l as a 
loJicitor, attorney, or agent, or fue out any procefs at 
“ any general or quarter feffions of the peace to be held for 
fnch county or place whqre he fliall execute the ofiice of 
clerk of the peqcc (2), or deputy clerk of the peace, under 
“ flieriff or deputy, on any pretence whatfoever, upon tiic 
** like penalty of fifty pounds, to be recovered in manner 
aforefaid.” 


(a) The lord chancellor is to appoint a cujlos rotuhnm^ who fhall appoint a clerk of 
the peace, able, and rtfiding in the fame county, to execute the office. Vide Showor 
338, By this appointment he has the office Cjuamdiu fe bene gcjfrrit^ Shower 
4.Mod. 167. He is bound to attend the fclfion?, and iip'^n liismiuieliavioiir, he may, 'lo 
tilt: ftaturc I* 'Will. & Mary,, car. be fiifpcndcd or difeharged, i. S!io\vcr 4.’ 7. 

516. 536. Mod. Cafes 19s. 4. Mod. 33. according io the diredlion of the a6l, 2. Srrr». 
996. . 

Vlll. Of th.c extent and nature of the jurifdiftion of the 
feffions. 


(b) 4, Com. 
Dig. 


t Srii. 23. The court of feffions may proceed againft of- 
fenders by prcf.ntmcnt, by information, or by indift- 
ihcnt {h). 


t 24. The claufe in the fiatutes of 18. Edw. 3. c. 2. 
(0 Ante. 34 - 3 * (^) the jufticcs in feffions ffiall 

have power to “ hear and determine trcfpajjes at the king’s 
“ fuit, fiC.” is coi)ftrued to mean, that by commissions 
(d) Rex •v. ^ power ; and therefore whenever th.y 

Carter, i. ' J'old fnch picas, they muft fhew an appointment to hear and 
Stra. 4*44. determine 


^ ^ ftatute give jurifJivElion to the court of 

Peace ^)r%c and a proceeding be regularly commenced 

City cf Lon- I’dch ^fiatutc, and the juftiecs adjourn the hearing and tlic 
don, 3. Ihirr. 1456. ' final 
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final determination thereof, a repeal of the ftatute betweeri 
the commenceiiieiit of the caufe anil the day of adjourii- 
ment, is an abolition of the iiirifdi^lion of the feflions upon 
the fubjeft, and they cannot proceed, though their authority 
had once attached. 

t Se^. 26. Where authority is given to two juftices of the ‘j'- 
peace to do any a£l, the fellions may do it in all cafes, ex- 
cept where appeal is direfted to the feffions. 

f 27. If a ftatute direft a proceeding at VL fpecialfef- Rex v.Hartf- 
Jiomy an original order made in the matter at vl rcncral quarter liof n iuuUno. 
fejjions is bad, even though the parties confc:;t to the making 
thereof ; for confent cannot give jurifdittiori to a court that 
has none, and in fuch cafe X.Vj^ general quarter JcJ/tofis has no 
original jurifdi< 5 tioii. 


f Se^, 28. If a fiatute, as 5. Eliz. c. 4. f. 39. for excrcif- 
ing a trade not having I'ervcd an apprcnticclhip for feven 
years, eiiaft, tffat the penalty ijiay be recovered “ in any of 
the king’s courts of record, or before ai^ of the. juftices 
of oyer and terminer^ or before any o//at jujiices^ or prefi- 
dent and council, before remembered by aftion of debt, 
information, bill of complaint, or utherwife/’ the quar- 
ter fcifion may proceed by information for fuch penalty, iiut 
if jurifdiftion be given to the feffions to hear and determine 
without faying by information^ this ihail be by inditlment^ 
and not upon informaticn (3^. 


Faremy/if//dww 
Williams, 
Cowp. 369. 


(.0 Dalt. C. 
191. 

4. hiira 211. 


t Se£i, 29. The feffions have no power to judge of the Rcxv.Barnci, 
validity of a deed, and therefore if a pauper is bound out an Stra. 48. 
apprentice by the juftices, and his malh:r .uilgns him over to 
another, the feffions cannot adjudge ilic aJugnment void. 


t Se^f, 30. The feffions have no jiirifdi^^ion over new- To*^es 
created oftences not againll ilic peac:, ui.lefs the ftatute z.Sna 1256. 
give them fuch jurirdiction incxpivf; ferms; for by the 
general words of the conimiiiion fruni wlicncc their aiitho- 379. 

rity is derived, they can only hear a!ul cleierminc offences 
agalfij/i the peace {a)^ and therefore thev cannot tr^kc an in- CO Rex a;, 
diftinent againll tile bailiff of a boroiigii for having taken 
the oath of allegiance without having received the facrament Rex-i/. 
within the fpace of fix months (bj. HnC\orv, 

Sjycr 138. 

f Sccf, 31. The fellions arc bound, like other courts of 
law, to make a direct and linal judgment on t!se ^nxeedmgs 
betorc them (c)\ and therefore they c.n.mnt refer a matter of R H. 
which they have a jurifdi6tion to the detenuination of oii.er 

pcrlbns, 
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^JRezv. perfons (a); bijt they may, by the confent of the parties, 
« Salk^’s ^ thing to another to examine and make a report to 

• 477 « for j. determination ; for t!ic court of king’s bench 

will never fuffer the party who cohfented to th: reference to 

(>) Catd. s*. fet it afide {b), 

«• 

t Sefi. 32. The feffions may by the ermmon law proceed 
to vutluvfry in cafes of indidlmcnts found be.bre ihem ; and 
by the fiatute 21. Jac. i c. 4. in ** all offences hereafter to 
be committed againft any penal ftatute, for which any 
“ common informer may lawfully ground any popular ac- 
tion, bill, plaint, fuit, or information, before juftices of 
** peace in their general or quarter felbons, the like procefi 
« may be commenced, fued, or profccuted, at in an aftion of 
(f) ts. Co, « trefpafs ^ armis at the common law.*’ And it feems 
(^) z. Hale admitted by the llatute 3^^ Hen. 8. c. 34. which requires the 
5a.Lamb.5z1. feffions to reiurn a certificate of every outlawry into the 

S 'u^e. king’s bench, that they may ifiuc a capias utlagamn, (c ) or re-> 

utfee poft. tufQ {jjg record, of the outlawry into the king’s bench, from 
*■ ***’ whence procels of capias uttagatum (hall ilTu^/fj. 

Rex V, Bart- f Sefl. 33. The feffions cannot award an attachment for a 
ktt, a. Seff. contempt in not complying with their order; but the ordinary 
SB »7 • proper method is by indiftment. 


For the con* 
ditions upon 
which the 
nrtiofari is 
allowed to re- 
move thefe 
procccdincSy 
vide title 
" Precefi.” 


iX. In what cafes die feffions may make amendments. 

t SeR. 24. It is enafled by 5. Geo. 2. e. 19. That 
upon all appeals to be made to the juftices of the peace at 
their refpedive general or quarter feffions in England, 
againft judgments or orders given or made by any juf- 
tices of the peace, fuch jufticesXo aftembled at any gene- 
ral or quarter feffions ihall, and they are hereby required 
from time to time, widiitl their refpeftive jurifJiftion, 
upon all and every fuch appeals fo made to them, to caufe 
any defeft or defeds of form that fliall be found in any fuch 
original judgments or orders, to be reftified and amend- 
ed without any coft or charge to the parties coheern- 
ed, and after fuch amendment made Ihall prodeed to hear, 
examine, and confider the truth and merits of all matters 
concerning fuch original judgments or orders, and like- 
wife to examine all witnclTes upon oath, and hear all 
other proofs relating thereto, and to make fuch determi- 
nations thereupon as by law they fhould or ought to have 
done in cafe there had not been fuch defeA or want of 
form in the original proceeding.” 


X. Ih 
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X. In what cafes the felTions may award ceils. 

+ 35. By 8. and g. Will. 3. c. 30. f. 3. it is ViJc43.Elii, 

cnafled, “That the quarter sessions upon any appeal ^ 

concerning tht Jettlement of any poor perfon, or upon cJ -s.V.V*'', 
••'■''pTtJpf of notice of any fuch appeal, though not afterwards * ^ ‘ 

“ profecuted, ihall award and order fuch co/ls and charges 
** as they think reafonable to be paid by thofe againft whom 
** fuch appeal ihall be determined, or by the perfon who 
** gave the notice as aforefaid ; and if fnch perfon live with- 
“ out the jurifdiftion of the court, every jnftice where fuch 
perfon fliall inhabit, upon requeft, and a copy of the 
order produced and proved upon oath, by warrant under 
his hand and feal, Ihall caufe the fame to be levied by 
“ dillrefs, and if no diftrefs, commit the party for twenty 
“ days.’^ 

t Sen. 36. And by 8. & q. Will. 3. c. 30. f. 6. “ The 4. Comm. 

** appeal againft any order for the removal of any poor per- 269, 

“ foil from out of any pariih, townlhip, ©replace, Jhail be 
had, profecut?d, and determined at the general or quarter 
“ fejpons for the county for the place froii> whence fuch 
removal ihall lie, and not clfcwherc.’* 

+ Sen. 3^. By 9. Geo. i. c. 7. f. 9. “ If the juftioes of 
the peace ihall, at their quarter feflions, upon an appeal 
before them there had concerning the fettlement of any 
poor perfon, determine in favour of the appellant, that fuch 
poor perfon or perfons was or were unduly removed, that 
“ then the faid juftices ihall, at the fame quarter feflions, 
order and award to fuch appellant I'o muOh money as 
** ihall appear to the faid juftices to have been reafunably 
“ paid by the parifh, or other place, on whole behalf fuch 
•* appeal was made for or towards the relief of fuch poor 
“ perfon or perfons, between the time of fuch undue re- 
moval and the determination of fuch appeal; the faid 
•* money fo awarded to be recovered in the fame manner as 
“ coils and charges upon an appeal arc preferibed to be re- 3 . & 9. W.j* 
“ covered by the faid ftatute made in the ninth year of his 
“ late majefty king William the third. 

t Sen. 38. By 17. Geo, 2. c. 38. f. 4. “ In cafe any Perfonsag-p 
“ perfon or perfons ihall find him, her, or thcmfdves ag- grieved may 
•• grieved by any rate or alTeirmcnt made for the relief of appeal. 

“ the poor, or Ihall have any material objeflion to any per- 
fon or perfons being put on ot left out of fuch rate or 
aiTeflment, or to the fum charged on any perfon or per- 
** fons therein, or ihall have any material objeftion to fuch 
account as aforefaid, or any part thereof, or iliall find 
•* him, her, or themfelves aggrieved by any ncglccl, a£t, or 
thing done or omitted by the church wardens ar*<f over- 

“ feers 
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fcers of thfe poor, or by any of his niajcfty’s juftices of 
« the peace; it lhall and may be lawful for uich pcrfoii or 
perlons, in any of the cafes aforefaid, giving reafonable 
notice to the churchv^ardens or oVerfeers of the po9r of 
«« the parifti, townftiip, or place, to appeal to the i^ext.ge- 
‘*'nefal or quarter feffions of the peace for the county, rid- 
ing, divilion, corporation, or franchife, where fuch pa- 
‘‘ rifh, townftiipj orplace lies ; and the juftices of the peace 
there aflembled are hereby authorized arid required to rc- 
“ ccive fuch appeal, arid to hear and finally determine the 
‘‘ fame ; but if it fliall appear to the faid juftices that rcafon- 
“ able notice was not given, then they lhall adjourn the 
faid appeal to the next quarter- feffions, and then and there 
finally hear and deternline the fame ; and the faid juftices 
may award and order to tlie party, for whoiri fuch appeal 
“ lhall be determined, reafonable cofts, in the fame man- 
ner that they arc impowered to do in cafe of appeals con- 
cerning tlie lettlenicnt of poor perfons, by an aft made in 
“ the eighth and ninth years of king William the third* 

Se6L 39. By 13. Geol 3. c. 78. f. 80. ‘‘ If any pcrfoii 
** lhall liiinlT hiinlelf or herfelf aggrieved by any thing done 
“ by any juftice or juftices of the peace, or other perfon, in 
the execution of any of the powers given by this aft, and 
for which no particular method of relief hafri been alrea- 
dy appointed, every fuch perfon may appeal to the juftices 
or the peace, at any general quarter Itffions of the peace 
to be held for the limit wherein the caufc of fuch com- 
plaint lhall arife, fuch appellant giving, or caufing to be 
given, notice in writing of his or her intention to bring 
“ fuch appeal, and of the matter thereof, to the juftice, or 
other perlbn or perfons againft whom fuch complaint 
lhall be made, within fix days after the caufe of fuch 
complaint arofe, and within four days., after fuch notice, 
‘‘-entering into recognizance before ibme juftice of the peace 
“ within fuch limit, with one fufficient furety, conditioned 
“ to try fuch appeal at, and abide the order of, and pay fuch 
“ colts as lhall be awarded by the juftices at fuch quarter 
fclhon ; and every juftice of the peace, and other perfon, 
“ having received notice of fuch appeal as aforefaid, lhall 
“ relurii all proceedings whatfoever had before them refpcc- 
** tiv jy, touching the matter of fuch appeal to the faid juf- 
ti-:,cs, at their general quarter feflions aforefaid, on pain of 
Toi feiting live pounds for every fuch ncglcft ; and the faid 
‘* I'lfticos at fuch feffions, upon due proofoffuch notice being 
‘‘ ;.^,ivcn as aforefaid, and of the entering into fuchrecogiii- 
zance, lhall hear and finally determine the caufes and mat- 
*• ters of fuch appeal in a funiinary way, and award fuch 
cofts to the p;;rtics appealing or appealed againft, as they 
‘ “ th©" 
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** the faid jufiices (hall think proper ; to be levied and re> 
covered as herein-before direded ; and the determinarion 
of fuch quarter feiSon lhall be £nal and conclulive to ail 
“ intents and pu^fes ; and that n« proceedings to be had p^oceedinK 
,if’‘>»F't!^n inpurluanceof this aft ihall be quaihed or vacated notquaflivd 
“ for w^it of form, or removed by certicrari, or any other for want of 
writ or proceft whatfoever (except as herein>before-men- »«rre. 
“ tioned), into any of his majefty’s courts of record at fVeJi- nioveable.&c, 
*' minfitry any law orftatute to the contrary notwithftand- 
ing : provided, that no fuch appeal fliall be made againft 
** any conviftion for any penalty or forfeiture incurred by 
** virtue of this aft, unlefs the perfon convifted lhall, at the 
** time of fuch conviftion, if he or Ihe lhall be then pre- 
“ fent, if not, within lix days after, give notice of his or 
her intention to appeal, and at die fame time enter in- 
to reewnizance with fulScient fureties to pay Inch penalty 
** or forleiture, in cafe fuch conviftion lhall be affirmed 
“ upon fuch appeal ; and upon his or her giving fuch fecu- 
** rity, the further proceeding for fuch penalty or forfeiture 
« lhall be fufpeilSed pntil fuch appeal lhall be heard and de- 
“ tpriqined.”^ 

SeR, 40. By 13. Geo. 3. c. 84. (the general turnpike 
aft) there are limilar proviftons widi regard to appeals to 
THE SESSIONS, by perfons a£|[rieved by any thing done in 
purfuance of that aft. 

SeS. 41. By 18. Geo. 3. c. 19. f, 5. “ In cafe the Appeal. 

“ overfccr or overfeers of the poor of any parilh, town- 
** Ihip, or place, for the time being, lhall lind that the faid 
*' parilh, townlhip^ or place, is aggrieved by any negleft, 
aft, or thing doiie, or omitted, % the conftable, head- 
« borough or tithingman, or by any of his majefty’s jul- 
tiees of the peace, or lhall have any material objeftion to 
fuch account, or any part thereof, or to fuch determina- 
** tion as aforefaid, it lhall and may be lawful for fuch 
“ overfeer or overfeers, in any of the cafes aforefaid, giving 
** reafonable notice to the faid juftice, conftable, head-bo- 
rough, or tythingman, to appeal to the next general or 
** quarter feffions of the peace for the county, riding, divi- 
“ lion, city, town corporate, franchife, or liberty, where 
fuch parilh, townlhip, or pla<% lies ; and the jufticcs of 
« the peace there aflembled are hereby authprifed and rc- 
** quired to receive fuch appeal, and to hear and finally de- 
“ termine the fame ; but if it lhall appear to the faid juf- 
** tices, that reafonable notice was not given, then they 
** lhall adjourn the faid appeal to the next quarter felCons, 

** and then and there finally bear and determine the fame ; 

** and the faid jufticcs may award and order, to the party 
V01..III, H 
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for whom fuch appeal fhall be determined, reafonable 
cofts, in the fame manner that they are empowered to do 
“ in cale of appeals concerning the lettlement of poor per- 
fons, by an aft made in the eighth and ninth years of 
“ .king Ivilliam the third.” 

Sayer xo8. 42. An indiAment will lie for not paying coils 

143. awarded by an order of feffions. 

St. Mary 43. The court of king^s bench will grant a manda^^ 

f»«j to the feffions, commanding them to allow fuch cofts 
2!. Bow" charges under 9. Geo. 1. c. 7. f. 9. as appear to them juft 
* 2nd reafonable. 


Maiden Brad- SeSi. 44 The feiEons in dlrcfting cofts and charges 
ley nj. Wal- order the Aims that were expended by 

Pofe^ 24 party to whom they are ordered to be paid. 


Rex V. Stain- 45 - ^be feffions cannot order cofts on the mere 

field. adjournment of an appeal- 

S. C. Burr. , 

XI. In what cafe tlie feffions may make orders refpefting 
the county. 


Where fud- 
den repairs ^ 
arc wanted, * 
not exceeding « 
30I. twojul- cc 
tices may 
maKc an or- 
der therein. — 
Bill i/ rc- ** 

••'halls repaired «« 
by any parti- a 
cular perfon 
or 

. fhall ftill be at 


+ Se^. 46. By 9. Geo. 3. c. 20. ‘‘ The juft ices of the 
peace, or the major part of them, in their refpeftivc ge- 
neral or quarter feffions afftmbled, upon prefentinent of 
THE GRAND JURY of the ill ftatc and condition of the 
SHIRE HALL, or Other building, and the nccciftty of re- 
pairing the fame, fhall order and direft the fame to be 
repaired in fuch manner as they in their difcrctions fhall 
think fit, and fhall aflefs and levy the nccdKiry funis of 
money for this purpofe upon the feveral divilions of the 
county, according to the direftioiis of the 12. Geo. 2. 
c. 29. and 13. Guo. 2. c. 18.” 


tlicii xpence. 

Seff. 47 . By 14 . Geo. 3. c. 59. ‘‘ The feveral juftices 
riRires at fcf- “ peace in that part of Great Britain called England 

lions j ‘‘ 2nd Walcs^ within their feveral jurifdidiions, in their 

“ quarter feffions aflembled, arc hereby authorifed and rc- 
** quired to order the walls and ceilings of the feveral cells 
and wards, both of the debtors and the felons, and alfo of 
“ any other rooms ufed by the prilbners in their refpeftive 
‘‘ gaols and prifons where felons are ufually confined, to 
« be feraped and white-wafhed once in the year at leaft ; 
to be regularly wafhed and kept clean, and conftantly fup- 
plied with frefh air, by means of hand ventilators, or 
** othervrife ; to order two rooms in each gaol or prifon^ 
one for the men, and the other for the women, to be fet 
‘ apart 
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*1 apart for the fick prifoncrs, dircAing tb^hf to be removed 
‘‘ into fuch rooms as foon as they lhall be feized with any 
“ difordcr, and kept feparate from thofe who lhall be iii ’ 
health ; to order a warm and cold bath, or commodious 
Jhatbing tubs, to be provided in each gaol or prifon, and to 
difcft the prifoners to be wafhed in fuch warm or*cold 
batns, or bathing tubs, according to tlie condition in which 
they (hall be at the time, before they are fuffered to go out 
“ of fuch gaols or prifons upon any occafion whatever ; to 
“ order this a£t to be painted in large and legible charafleirs 
** upon a board, and hung up in feme confpicuous part 
“ of each of the faid gaols and prifons ; and to appoint an. 

“ experienced furgeon or apothecary, at a ftated falary, to 
attend each gaol or prifon rcfpeftively, who (hall, and be 
“ is hereby direfted to report to the faid juftices by whom 
“ he is appointed, at each quarter feffions, a ftate of the 
health of the j:rifoncrs under his care or fuperintendancc.’’ 

Sra. 48. By 14. Geo. 3. c. 59. f. 2. » The faid juf- 
tices of tlieyace, in their faid quarter feffions aflembled, they^thaU 
“ are hereby autjiorilcd to direfl: the feveral courts of juf- thuir £t. 

tice within their refpe 61 ivc juilfdift.ions to be properly 
“ ve?iti!ated ; to order cloaths to be provided for the pri- 
foners when they fee occafion ; to prevent the prifoners 
“ from bang kept under ground, whenf ver they can do it 
conveniently ; and to make fuch other orders, from time to 
time, for reftoring orprelcrving the health 6f prifoners, as 
they (liall tliink ncccffiiry.’* 

Sci^f 4g. By 14. Geo. 3. c. eg. f. 3. The cxpences Expenceshbw 
attending the execution of the orders of the faid jUfticcs, ^^bedefrayea, 
** made in purfuance of this aft, fo far as the fame lhall re- 
fpeft courny gaols :ind prifons, and courts of jufiice be- 
longing to coiinrijs, (hall be borne and defrayed, at all 
“ times, outofihc reipeftive cjuntv rates; arid fo far as 
the fame (liall refpeft the gaols and prifons, and courts of 
‘‘ juftice, of particulai cities, towns corporate, cinqUe ports, 

‘‘ liberties, franchilcs, or places, that do not contri- 
biite to t!ic rates of the counties in which they aie re- 
fpeftively fitiiated, fuch cxpenccs lhall be defrayed out of 
the publick (lock or rater, of fuch cities, towi^ corporate, 
cinque ports, liberties, francliifcs, or places, having fuch 
** cxclnfive jurifdiftions, to which fuch gaols, or prifons, 

** or courts of juftice, (hall refpedtively belong: and if any 
‘‘ gaoler or keeper of any prifon (hall, at anv time, ncgleft 
** or difobey the orders of fuch jiifticcs made in purfuance Gaolrrsdif- 
** of this aft, he may be proceeded againli in a fummaiy ot>cy- ■ r- 
“ way, by complaint made to tbe judges ofaflizc, or to the 
juftices in their quarter feffions; and if he be found agninft 
guilty of fuch negkft or difobedicncc, he (liall f«y fuch 
Ha “ fine 
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** fine «$ the jud^s of aflizti or jaftices Ih^l impofe, and 
(ItaH ^cpn^tnitted in cafe of non 'payment.*’ 

?**,*• ***^ , + Sea. CO. If a fine be iiqpoied on a connty which the 

Effex^bafter, ftflions thtnif; illegal, they may order the tre^iiuw. 

jz.Gco. j. * *o defray the expcnces of litigating the (jueftioq, out jf thn 
^.Term.Rep. county Hock : lo alfo they may o^er tlie treafurer to pay the 
5^*; expend of litigating any queilion refpedling tlie repair of 

ithe highways, or county bridges, or the purch^e ofUnd 
adjoining to fuch bridges. . • — 


CHAP- 



101 


(CHAPTER THE NINTH. 

or 

The court 

d F 

The CORONER; 


I^ORONERS m(aj ancient officers by the cdmmbn law ; 
^ lb (b) called, becaufc tljcy deal principally with the 
picas of THE CROWN, and (r) were of old time the princi- 
pal confervators of the peace witliin their county ; and there 
IHll ought to be a certain number of them in every county ; 
in (d) ibme more, iii others !efs, according as the ufage 
hath been. • 

when the carls give \\<' the wardftiip of the douhty. Mirror c. i. f. 
347. (A) 4. Inll, 73. 171. 2. luft* 31. (f) C. 8. i*. 3; B. 

73. 271. 2; Inft. 175; 2. Hale 5. 53. i.Coium. 34C. 4. Comm. 406. 


(dr) 2.1nft.3i. 
h.P .C. 4S, 49* 
He is of equal 
antiquity with 
the iherift', 
and was or- 
dained with 
him to keep 
the peace 
3. 1. Comm. 
397. 4. Inft. 
2. Hale 53. 


Coroner^ are of three kinds, i. B]r virtue of an office. 2. By charter or com* 
million. 3; fiy clc£lion. 1. The lord chief juftice of the king's bench is, by virtue 
of his office, principal coroner in the kiiigdonl, and may, if he plcafe, cxercife the ju- 
rildi6tion of coroner in any part of the realm. 2. The lord mayor of London is by 
charter of i8i Edw. 4. coroner of London* The blflipp of Ely alfo hath power to 
make corouers. by the charter of Hgmy the Se^^enth ; and there arc coroners of particular 
lords of rranehil'es, and liberties, who, hy charter, have power to create their ownco* 
rb.UTs, or to bccordncrs thcmi'clves^ efpccialiy tile jurildiclion of the admiralty 
and < HE VERGE. 3. The general coroners of counties clfedtcd by virtue of ftatuce 
Wcilminftcr the c. 1$. and 28. Edw. 3. c.6. 1; Hale 52. 4. Rep. 57. i. Coming 
348. 

Before t edme to the particular confideration of their 
duty and authority, it may not be improper to premife the 
following pslrticiilars ; — First, What perfons arc qualified 
to be coroners. — Secondly, In what manner they are to be 
placed in their office.— Thirdly, How they may be dif- 
charged. 


As to THE FIRST POINT, vizi What peifoiis irc quali- 
fied to be coroners. 


SehJ. 2. It is enaflted by the ftatute of Wtftmif^tr the 
c. 20. in the following words, ** Fofafxhuch as mean 
perfons and indifereet now of late are commonly cbofea 
** to the office of coroners, where it is reqtiifite that peribn^ 
hoiieft, loyal and wife, Biall occupy fuch offices : It is 
provided, that through all (hires fufficient ixien fhail 
H 3 • be 



xov 


»3. AIT. 7. 

4. Inft. 271. 
Reg. 177 .< 
F.MiB. 164* 


S^P.C. 48. c, 
t, Leon. i60| 

]6 j. 

F. N. B. 164. 
2. }n(l. 176. 
2. Hale 55* 


Co. Lit. 109. 


i.Inil. 1/5- 


2. Hale 55. 
4.1nll. 271. 


(tf) a.Inft. 
175 * 

I. Lev. 120. 
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be chofen to be coroners of the raoft loyal and moft wife 
« knights, which know, will and may beft attend upon 
** Alch offices, and which lawfully lhall attach and preient 
“ picas of the crown.” 

BeJI. 3. Tt is obfcrvable, that this flatute fccins e<prefs- 
ly to require, that none under the degree of knighthood 
ftiall be chofen a coroner, and that xht ftatute of Merion^ 
chapter the third, which was made near forty years before, 
feeins to fuppofc that all coroners were knights. And it 
is farther remarkable, that in the writ dc corona tore exoneran- 
do it is mentioned as a fufficient caufe for the difeharge of 
a coroner, that he is not a knight. Yet inafmuch as the 
principal intent of putting thofe words into the ftatutc, was 
to prevent the chooling of perfons of mean ability, which is 
fufficicntly anfwered by choofing men of good fiibftance 
and credit; and as it has been generally found iinprafticable 
to find knights enough in any county willing to undertake 
this office ; and ‘the confiant ufage of many late ages, which 
is the beft interpreter of lawF, hath fuffered'perfons of good 
ability, under the degree of knights, to be cliofen and con- 
tinue coroners, without any objeftion againft them on this 
account ; it feems certain, that at this day it is no good 
caufc to remove a coroner, that he is not a knigbt. For 
why ftiould not fuch ufage be as well allowed to nuke fuch 
an explanation of the law concerning coroners, as it un- 
qucftionably hath done of that relating to the reprefentatives 
of a county in parliament, who by the writ for their elec- 
tion arc cxprcfsly required to be due miliies gladio cin^i^ and 
yet may certainly be well chofen in purfuance of that writ, 
though they be under the degree of kniglits ? 

Bcti. 4. It is farther enafled by 14. Edw. 3. c. 8. that 
“ no coroner be chofen, unicfs he have land in fee fuffi- 
“ cienfin the fame county, whereof he niny anfwer to all 
“ manner of people.’* 

As to THE SECOND POINT, 111 what manner coro- 
ners are to be placed in their office. 

Sen, 5. It is obfcrvablc, that they do not receive their 
authority from the king’s commiffion, but from the eled^ion 
of the county in purfuance of the king’s writ, ifluing out 
of and afterwards returned into the chancery. And this is 
the reafon why their authority does not determine by the 
demife of the king (a), as that of all judges, afting by the 
king's commiffion only, regularly does, as hath been moie 
fvilly fliewn chapter the firft, feftion the eleventh. 
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6 . The abovemcntloned writ for of a x. Comm. 347. 

coroner is in this form : First, it recites the death or dif- 
charge of one or more former coroners, and then Qom- ficate in^Ra- 
mands the fheriiF to caufc one other or more, as the cafe is, ftal'sKmiics 
to chofeii, ill a full county court, by the aflent of the 133* 
count}!, according to the form of the ftatute in that tafe 
made add provided ; who having taken his oath in the ufual 
manner, may do all things which belong to the office of a co- 
roner, Stc.and then it concludes with commanding the flieriff 
to certify to the court the name of the perfon chofen, &c. 

Se^. 7. (a) A coroner, being chofen by virtue of fuch 

writ, fliall be (worn by the flieriff, that he will lawfully do j/ 
what belongs to the office of a coroner, &c. 4, Inft. 271 

Se^. 8. {b) And inafmuch as he is chofen by the county, (^) 2. Inft, 
if liebe infufficient, and not able to anfwcr fuch lines, and i74> 175- 
other duties in refpeit of his office, as he ought, the coun- 56. 

ty, as his fuperior, lhall anfwcr for him. 

• 

Se^. 9. And it is cnaL-tcd by 28. EJw. 3. c. 6. ‘‘ That 
all coroners of the crnintics ftiall be chdfcn in the full 
** counties by the commons of the lame counties, of the 
** nioft meet^and lawful people that fliall be found in the 
fame counties, to execute the faid office : favc always to 
the king and other lords, who ought to make fuch coro- 
ners, their fcignlorics and franchifes.” 

From this ftatute the two following points arc obferv- 
Rblc, 

Se^. 10. FIrft, That all fuch cleflions arc appointed by F.N.B. 164. 
it to be made by the commons of the counties, without S. P.C. .19. 
mentioning freeholders ; and yet inafmuch as the faid fta- 
tute was made in affirmance of the common law, and (c) 
none but freeholders are fuitors to the county court, and Ab.ux. 
that ufage hath always been, both before and fince the faid 
ftatute, for fuch only to vote, it is certain, that none but 
freeholders have a voice at any fuch elcftion. 

Sc^. II. Secondly, That it is clearly fuppofed by the 2.1141053,54. 
faid ftatute, that not only the king, but alfo other lords, Co. Lit. 114, 
have the franchife of making coroners. From whence it 
feems reafonable to infer, that the king may lawfully claiin 
fuch franchife by prefeription, and that other lords may 
claim it by grant from the crown (d ) ; but it is a privik^eof 
lo high a nature, that no fubjea can well mtitle himfelf to tot'c&lion u 
it by prefeription only. 
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^ As to THB^.'riiRD POINT, vtz* In what manner coro- 
ners may be difeharged from tlieir office. 

Reg. 177. Seff. 12. It is certain^ that if any of them be fo far en- 
F.N. b! 163, gaged in any other publick bufinefs in the county, tiut he 
n cannot haiQs leifure enough to attend the office of a CQ^oner ; 
s or if he b^ cbofen verderor of a foreft, or if he have hot fuf-^ 

' ficient lands in the fame county , whereon to live according 

} to his ftate and degree, or if he be difabled either by old age, 

a.Tnlt. 32. or any inveterate difeafe, as the palfy, or the like, to cxe- 
»4C\)ium.3.^8. cute his office as he ought ; and as Ibme fay, if he follow 
r any common trade, he may be difeharged by the writ de 
ronatore exonerando (i)\ which being directed to the' Iheriif, 
after a recital of the particular caufe of the difcharge of fuch 
coroner, commands him to caufc another to be chofen in 
his room. 

( O But as it is an cflicc of freehold, the court of chancery, with whosn the power 
of granting this writ rcfides, will nut fufTcr it to iiTuc uniefs on affidavit that the de- 
fendant has been ferved with norire cf the petition for it. 3. Atk. 184. And on an 
elc^ion of 1 new coroner, by a niajnrtty of freeholders (^for the coiSt cannot appoint a 
hew one), the power and "authority of the old coroner is ipfo fath extinguilhed. 
Gedb. 105. " 

Reg<'T7>i73> Selt. 13. But if any writ of this kind be giounded on an 
F.N.B. 164. untrue fitggeftion, the coroner may procure a Commiflion 
S. 1 .c. 49. chancery to inquire of the truth of it, and to re- 

turn the inquiry before the king into the chancery ; and if 
upon fuch commiflion the fuggeftion be difproved, the king 
may make ifaperfedeas to the IhcriiF, that he do not remove 
fuch coroner ; or if he have removed him, that he fufferhim 
to execute tlie oiiicc as he did before. 

Ano kow I am particularly to conlider the duty and au- 
thority of A CO&ONeR. 

For the better undei-ftanding whereof I fliall examine 
the following points :-— 

Firll, In what places he hath a juril'diftion. 

Secondly, How far he is impowered, and in what man- 
ner he ought to take an inquifilion. 

Tliirdly, How far to receive and proceed on a bill of 
appeal. 

fourthly, How &r to receive and proceed on the appeal 
of an approver. 


Fifthly 



Cb- Of thb COURT oF tHE CORON£R< loj 

Fifthly, How far to take the abjuration of alSlon. 

Sixthly, How hr the aft of any one of them lhall be aa 
elFeftual as if it had been done by all. 

Seventhly, In what cafes he '-may lawfully take a fee for 
the execution of his office. 

Eighthly, In what cafes a matter recorded by or found, 
before him, admits of no traverfe. 


As to THE FIRST poiKT, viz. In what places a coroner 
hath jurifdiftion, 1 fhall confider. How far he hath a jurif- 
diftion of offences committed on the lea ; and How far a 
coroner of the county may intermeddle with offences done 
within the verge of the court, and vice verja. 

As to the firft particular, viz. How far a ^coroner hath 
a jurifdiftion of gffences on the feas. 

St£i. 14. It is laid down as a general rule*by(fl) fome, (aJOwenus 
that he fnay inquire of a felony committed on the arms of ^91. ' 
the fea, where a man may fee from the one fide to the other ; 2 • Haic 54. 
but by otliersi; who feem to be more accurate, his [b ) power 
is confined to fuch parts of the fea where a man (landing /MF.Cor!;.'** 
on the one fide may fee what is done on the other. But it ^ tuft. 14a 
feems to be agreed, that he hath no jurifdiftion of ot> z.R. Ab.169. 
fences committed in the open fea, between the high and low , 
water- mark when the tide is in ; but that he hath an authority ‘ ’ 

overoffcncescommittcdinfuchplaccswhenthetldeiso»t(2}. 

(1) The coroner of Portfmouth has on board a man of war lying in 

Porcimouth harbour ; and the court granted an information againft the captain for re* 
futing 10 let him come on board ; for though the admiralty have a coroner of their 
own, he never takes inquiiitions fthdefi. Strange 1097. Aiidr. 231. 

As to the fecond particular, &c. viz. How far a coroner 
of the county may intermeddle with offences done within 
the verge of the court, and wee verja. 

$t£l, 1 5. It is faid, that at the common law, as die coroner 2. Leon. 1 60. 
of the king’s houfehad nothing to do with an offence commit- 4.. Co. 40. 
ted in the county out of the verge ; fo neither had the coroner *’ S 4 >S 5 ‘ 

of the county any thingto do with an ofience committed within 
the verge (a). And therefore it feems, tiiat before the fta- 
tute of artienli fuper ebartas^ if z perfon had been killed any ronerof the* 
where within the veige of the court, and the king had re- verge wassn. 
moved his court before the coroner of the king’s houfe had dcptly ap- 

® pointed by 

the king’s letters patent. 

faken 
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fo6 



fnft. ^49. 
4. Co. 46,47. 


m iiidrftmciU, no coroner at all had any jurifdI< 5 lion 
oMhefaft; not the coroner of the county, becaufe he had 
nothing to do with what happened within tJie verge of the 
c;)urti not the coroner of the king’s houfe, bccaiifc his au- 
tlljority ccafcd wnien the place where the matter happened, 
ccafed to be within the verge of the court. And this feems 
to be confirmed by the llatutc of ariiculi fuper chartas^ c. 3. 
whereby it is recited, that before the making of that adt, 
“ many felonies committed within the verge had been un- 
puiiiflied, beciiufe the coroners of the county had not been 
autliorifcd to inquire of felonieG done within the verge, but 
the coroner of tiic king’s houfe, which never continued in 
one place, by reafon whereof there can be no trial made in 
due manner, nor the felons put in exigent, nor outlawed, 
nor any tiling prefented in the circuit, the which had been 
to the great damage of the king, and nothing to the prefer- 
vation of the peace:” And thereupon it is ordained, “ Tliat 
“ from thenceforth in cafes of the death of men whereof 
“ the coroneV’s office is to make view and iiiqueft, it lhall 
be commanded to the. coroner of thfi* county, that he, 
“ with the oofoncr of the king’s houfe, (hall do as belong- 
“ cth Vo his oilice, and enroll it, &c.” It is faid indeed by 
Eihvard Cokc^ that if a murder had been committcej 
within the verge, and the king had removed before any in- 
diflment taken by the coroner of the verge, the coroner 
of the county might have inquired of the fame at the 
common Jaw, ne ntalcfida rcmancrcnt impunitu. Kut fince no 
authority is cited by him for the maintenance of this opi- 
nion, and the argument brought to prove it is founded on a. 
miftaken fuppoiition, inafmuch as it doth by no means 
follow, that fucli offences would be difpunifhablc if they 
could not be inquired of by the coroner of the county, fince 
they might certainly be indifted before juft ices of oyer and 
terminer, or of the peace, who have a general jurifdiftioii 
throughout tiic whole county ; the contrary opinion feems 
rather the more plaufible, as being more agreeable to the 
purport of the faiJ ftatute, and the general tenor of our law 
books. 


4. Co. 47. Se^. 16. But it IS certain, that an indiftnicnt taken be- 
4. lull. 550, foic the coroner of the county, and the coroner of the 
king’s houfe, of an offence not appearing by the indiftment 
itfelf to have happened witliin the verge of the court, is iii- 
fuir.cient, for that every material part of an iiidiftrncnt 
ought to be found by the oaths of the indiftors, and can- 
not be fupplied with apy averment ; and it dotli not appear 
by the indiftment, that the coroner of the king’s houfe had 
any authority to take it ; and it lhall not he faid to be void, 
zwc.^srctm m^tjudicc, as to the coroner of the king’s houfe,^ 
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and good as to the coroner of the county, inaJmuch as the 
record is entire, and the indiftiucnt was taken entirely be- 
fore both; and peradventure the jury was direfted princi- 
pally by the coroner of the houi'e, and the wimeffes exa- 
mined and fworn by him. , 


| 0 ? 


Sc£f. 17. It hath been refolvcd, that if the fame perfon *-Halc 55, 
be coroner of the county, and alfo of the king’s houfe, an 4 * 
indidment of death taken before him as coroner both of go, 

the king’s houfe and of the county, is good, becaufe the the fame Cafe, 
mifehict cxpreiled in the ftatute is remedied as well when bin no felolu^ 
both offices are in the fame perfon as when they arc in * 
divers. 


Seii. 18. Alfo it is enaiSled by 33. Hen. 8. c. 12. f. i. 3. 

“ That all inquifitions upon the view of perfons llain with- 
in any of the king’s palaces or houfes, or any other houfe 
“ or houfes, at fuch time as his majefty fhall happen to be 
** there demurrant or abiding in his royal perfon, fl)all be 
“ taken by the coi^ner for the time being of the king’s 
“ houfhold, without any adjoining or affifting of another 
“ coroner of any (hire within this realm, by the oath of 
“ twelve or more of the yeomen, officers of the king’s 
“ houfehold returned by the two clerks controllers, the 
** clerks of the check, and tlie clerks raarlhals, or one of 
“ them, for the time being, of the faid houfehold, to whom 
“ the faid coroner of the fame houfehold fliall dired his 
“ precept, which coroner ftiall be from time to time ap- 
pointed by the lord great mailer or lord fleward for the 
time being ; and that the faid coroner fhall certify under *.Ha!c 54. 
“ his fcal, and the feals of fuch perfons as fhall be fworn 
before him, all fuch inquifitions before the faid lord 
“ mailer or lord fleward, &c.” 


As to THE SECOND GENERAL POINT, V/Z. HoW fiir a 
coroner is impowered, and in what manner he ought to 
take an inqu'fjtion, I fhall confider his authority of this 
kind — Firll, in relation to death. — Secondly, in relation to 
other matters. 


As to his authority to take an inqp.ifition of death, I fhall 
examine — Firfl, In what cafes and in what manner he ought 
to take fuch inquifition.— -Secondly, What farther care muft 
by taken by him for the profecution of the offender, after 
taking the inquifition.—rThirdly, What high credit the law 
gives to it. 


As 
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As to thTllirft of thefe particulars, viz. In what cafes and 
in what manner a coroner ought to take an inquifition of 
death. 


Braft. tsj. Seff. iq. It is enaRed by 4. E(}\v< i. commonly called 
Heta, b. I. c. tbe llatute dir ceronateris, ‘‘ That the coroner upon in- 
59. “ formation fliall go to tlie places where any be flain, or 
Woud, ’b. 4. fuddcnly dead or wounded, and lhall forthwith command 
c. I. four of the next towns, or five or fix, to appear before 

** him in fuch a place; and when they are come thither, 
If in an the coroner upon the oath of them lliall inquire (n) 
inquiliQon Jit- ** in this manqer ; that is, to wit, if they know where tlie 
fer ytftm cor.. <t perfon was flain, whether it were in anyhoufe, field, bed, 
oTour Lonr*^ ** Company, and who were there.” 

in the caption, It in common figures, it (hall be t]uallicdi It Ihould be iti words at 
length, or at Icaft in Roman numerals. Strange :6i. 


By 4, Edw. i, Likewife it is to be inquired who 
** were culpai>le, either of the a£t or of tlie force, and who 
were prefent, either men or women, ind of what age fo> 
ever they he (if they can fpeak or have any diferetion).- 
** And how many foever be found culpable by inquifition 
“ in any of the manners aforefaid, they fhall be taken and 
** delivered to the iherilF, and fliall k committed to the 
** gaol : And fuch as be founden, and be not culpable, fliall 
be attached until the coming of the jiiflices, and their 
*' names fliall be written in the coroners rolls.” 


By 4. Edw. 1. “If it fortune any fuch man be 
“ flain which is found in tlie fields, or in the woods, firft 
“ it is to be inquired whether he were flain in the fame place 
** or not ; and if he were brought and laid there, they lhall 
do as much as they can, to follow their fleps that brought 
“ the body thither, whether he were brought upon a horfe, 
“ or in a cart,” 

By 4' Edw. i . ** It fliall be enquired alio, if the desCt^ 

peifon were known, or elfe a ftranger, and where he lay 
“ tlie night before ; and if any be found culpable of the 
“ murder, the coronerlhall immediately go unto his houfe, 

' and fliall inquire what goods he hath, and what corn he 
“ h?*.h in his grange ; and if he be a freeman, they fliall 
** enquire how much land he hath, and what it is worth 
“ yearly; and further, what corn he hath upon the ground.” 

By 4. Edw. I. “ And when they have thus in- 
“ qnired upon every thing, they lhall caufe all the land, 
corn and goods, to be valued, in like manner as if they 
** Ihould be ibid incontinently, and thereupon they lhall be 
‘ “ delivered' 
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delivered to the whole townfhipi which ^ha1^^ anfwer- 
** able before the juftices for all. And iikewife of his free- 
f* bold, how much it is worth yearly over and above the 
** lervice due to the lords of the fee, and the land fhall re- 
** main io the king’s hands until the lords of the fee havp 
“ made fine for it. And immediately upon thefc tilings be- 
ing inquired, the bodies of fueh perfons being dead or 
** fiain ihall be buried.” 

By 4. Edw. T. ** In like manner it is to be in- 
quired of them that bp drowned, or fuddenly dead, and 
after fuch bodies are to be feen, whether they were fo 
“ drowned or llain, or firangled by the fign of a cord tied 
ftrait about tlieir necks, or about any of their members, or 
** upon any other hurt found about their bodies, whereupon 
** tliey fliall proceed in the form abovefaid ; and if they 
** were not fiain, then ought the coroner to attach the 
** finders, and all other in company.'’ 

• 

Se^. 20. By 4.* Edw. 1. all wounds ought 

** to be viewed, the length, breadth, and deepnefs, and 
** with what weapons, and in what part of the body the 
** wound or hurt is ; and how many be culpable ; and bow 
f* many woa(id.s there be, and who gave the wounds ; all 
p* which things muft be inrolled in the roll of the coroners.” 

By 4. Edw. I. “ Alfo horfes, boats, carts, &c. 

** whereby any are fiain, that properly are called deodands, 

** fiiall be valued and delivered unto tlic towns as before is 
“ faid.’- 


SeSf. 21. It is obfervable, that this fiatute being wholly 
dire&oryand in affirmance of the common law, doth nei- p Cor. 421, 
therrefirain tlie coroner from any branch of his power, 
nor excufe him froni the execution of any part of his duty, H C.n. 168. 
not mentioned in it, which was incident to his office be- S.P C.ji. 
fore; and from hence it follows, that though the fiatute Hale <7/ 
mention only his taking inquiries of the death of perions 
fiain or drowned, or fuddenly dead, yet he may and ought 
to inquire of the death of all perfons whatfoever who die in 
prifpn (3), to the end that the public may be fattrfVd, whe- 
ther fuch ^rfons came to their end by the com iion cjar<e 
of nature, or by fpme unlavyful violence, or unreafonanle 
hardfiiips put on them by tliofe under w'hofe power they 
were confined. 

(3) And this inqueft qpoa prifoBers ought to of a party jury, vUs, fixof the. 
prifonen, and fixof the next vill or parilh. UinfreviUe aia. 
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Seff. And the like reafon alfo feems to be the beft 
(‘a^i.Sid.to4. ground of the refolution which we find in fome {a) booksi 
that there is no necelCty that it appear in a coroner’s in- 
i.Keb. 713. qucftj that it was taken by the oaths of perfons of the next 
Latch, adjacent towns, but that it is fufficicnt to fay, that it was 
,66. taken by the oaths of lawful perfons of the county, inaf- 

Pop. 410. much ^ fuch inquilitions being good before thefaid ftatute, 
C0.Ent.3s4. yfiiich is wliolly declaratory, muft needs be fo ftill. _ But it 
(^)C.£liz. (^) feems, that it ought to appear in every fuch inquifi- 

3<« tion, at what place, and by what jurors by name it was 

taken, and that fuch jurors were fworn; and that the 
reafon given in fome books that fuch inquelb lhall 
be intended to have been taken Iw the men of the next 
towns feems very harfh, if it be fuppofed neceflary to be 
taken by fuch perfons ; for that fuch intendment would be 
contrary to die general rule of the law, which will not fuf- 
fer any material part of an indictment to be taken by in* 
tendment 


(f)F.Cor.io7. 

4. Hale 58. 

5. P.C. SI. 

4. Lev. 141. 
Lat. 1 66. 

Noy, 87. 

4. K. 3.4. 
4i.Kd.4.70. 

Suinoiaryj70. 
Pop. 409. 

(</) F. Cor. 
329.339. 421 

5. P. C, SI. 
j. Keb. 278. 
(e) 4i.Kd. 4. 
70. 

4 ,R. 3. 4 . 

4. Hale, 38,39. 

5. P. C.51' 
Summary 1 70. 
Holt 167. 

B. Cor. 167. 
I73‘ (/)S.P, 

Salk. ,9c. I, 


Seat. 23. Alfo it is farther remarkable, that the ftatute 
doth not cj^relly fay, tSiat the coroner lliall take his inquelt 
on the view of the dead body, and that an inqueft other- 
wife taken by him lhall be void. And yet it is clearly agieed 
by all the books (c), that a coroner has no manner of power 
to take an inquiiition of death without a of the body ; 
and that any fuch inqueft taken by him without fuch view, 
is merely void. And for this reafon it hath been {d) ad- 
judged, that ifa dead body, in prifon, or other place, w here- 
upon an inqueft ought to be taken, be interred, or fuficred 
to lie fo long, that it putrify before the corojier hath viewed 
it, the gaokr or townihip lhall be amerced. (4) A ifo it hath 
been {e) refolvcd, that a coroner may lawfully wiinin con- 
venient time, as the fpace of fourteen days after the death, 
take up a dead body out of the grave in order to view it, not 
only for the taking of an inqueft where none hath been taken 
before; but alfo for the taking of agood one, where an infuffi- 
cient one hath been taken before. (5) But if tlie body cannot 
be ( /j found, or have lain fo long before the coroner hath 
viewed it, that he can be no way alGfted from the view in 
the taking of his inqueft ; or if there be danger of infeCling 

C.51. Summary 170. 2. Lev. 141. Lat. 166. i. Vent. 352. Pop. 209- 
Bac. Ab. Noy 87. 2. R. Ab. 96. i.Roll. 217. 


(4) It is indi£iable as a mirdemcanor, Salk. 377. to bury one who dies a violent 
death before the coroner has fat upon him, 7. Mod. 10. 

(5) So alfo he may dig up the body if the firft inquifition be qualbtd. Str. 533. But 
it muft be by order on motion of the king’s bench, Stra. 167. And the judges will ext r- 
cife their diferetion according to the time and circumftanccS| whether he iliall or lhall 
not do it) Salk. 377. Strange 22. 533. 2. Mod* x6« 

people 
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people in digging of it up, the iiiqueft ought Rbfto be taken 
by the coroner (unlefs he have a ipecial writ or commiflion 
for that purpofc), but by jufticcs of peace or other juftices 
authorized to inquire of, hear, and determine felonies, &c. 
who lhall take the inqueft on the teftimony of witnefles. 

But none can take an inqueft on view in any cafe, but the 
coroner. 

Se^. 24. If a {a) coroner take an inqueft after a body fa) Rex v. 
hath been fo long buried, that it may reafonably be pre- Caufey, Hi- 
fumed that the view of it could be of no manner of ufc for 
the information of the jurors, the court into which the in- v 
quifition is returned will in difcrction refufe to receive or 
tile it, upon affidavit of the whole circuinftances of the pro- 
ceeding. 


Sc^, 25. {h) Yet it is not neceflary, that the inquifi- (/OLar. ifis, 

tion be taken in the very fame place where the body was ScePop. 
viewed; for it hath been refolved, that an inquifirion taken 
at jD. on the vievi of a body lyin^ dead at L. may be good. 

SeiL 26. As the coroner hath no power trom the faid 4..H.7. 18. 
ftatutc, nor from 3. Hen, 7. c. i. to inquire of any accef- K forfeit, ic- 
faries to a felony after the faft ; fo neither hath he anyfuch 
power by the (c) common law, for he has nothing to do s. l\c. iyV 
with any but tliofe who fome way or other caufed the party’s Keiiw. 67? 
death: and therefore it hath been refolved, that an ijidift- Dalif. v-. 
meat of J, S* before a coroner for having received and com- • y- 
forted one who had been guilty of a murder, is void. 

Sc^. 27. But it Is certain, that a coroner may inquire 
of the acccflarics before the faft, as well as of the principals ; §. p, q, 

and that he [d) alfo may enquire, whether in any fuch man- iS?. 
ncr found to have been guilty, did fly for the offence ; for '-P* 

which flight they forfeit all their goods and chattels. aWiic (-- 6- 

Keilw. 68. Summary 17c. B. Co/. 151. S. Eel. 4. 4. Pelt. 1. 51. 

St’.? 28. Alfo it is (f) certain, that a coroner may and (r)Kcil\v.f. ;- 
ouglit to inquire of all the circuinftances of t!ic party’s 
death, and alfo of all things which occafioneJ it; and (/') ^/-jAlevn, 51* 
therefore it is faid, that if it be found by Ins inqueft, that ^ 

the perfon deceafed was killed by a fail troin a bridge into 
a river, and that bridge was out of repair by the dclaultof 
the inhabitants of fuch a town, and that thofe inhabitants 
are bound to repair it, the townihip fliall be amerced fo). 

(6) So if the town (hip bury the body before the coro:icr is fen: fsr, ihc tov/nfiiip 
fliall be amerced, Haic 424. 
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Salk. 377. 
Str. 69. 
F.Cor, 292. 
Summary j 70. 
f. Hale 424. 
2. Hale 
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$eSt. ^9^**^]ro it is agitedi that if a coroner be remiis 
(f) in coining to do hit office when he is fent for, &c. he 
lhall be juperced ( 8 ) by virtue of the abovementioned fia* 
tute de coronator tilts. Alfo it is farther enacted by 3* Hen. 7* 
c.^ I. That if any perfon be flain or murdered in the day, 

and tlie murderer eieape untaken, the townfhip where the 
" faid deed is ib done, mail be amerced for die faid efcape, 
and that die coroner have authority to inquire thereof 
** upon the view of the body dead : And that if any coroner 
** be remifs and make not inquifitions upon the view of the 
“ body dead, he lhall forfeit for every default au huudrM 
“ (hillings.” 


(•}) If the coroner omit to take an inquifition upon an nntimelr death, it may be 
done by jufiices of gaol-delivery, oyer and terminer, or of the peace, but it muft be 
dune o^niy : and if it be done'fecretly it may be quadied. i Burr. 17. 


(8) And if he impofe an improper inquifition upon the jury, he may be committed. 
Strange 99. Vide poft. fe£l. 58. where by 15 Geo. t. c. 29. if he be convicted vf 
cxtnrtjoH, will'll neglect, or in'fdemeaaor, he maybe puniibed and removed from hit 
•#icB. Vide alibjiote tofeClion ta. 


As to the (econd particular, viz. What farther care muft 
be taken by a coroner for the profecution of the pffpnder, 
after taking inquifition of death againft him. , 

Seff. 30. It is farther enafted hy the faid ftatute of 
3. Hen. 7. c. 1. “ That after the felony found, the coroners 
deliver their inquilition afore the jufticcs of the next ge- 
“ ncral gaol-delivery, in the (hire where the inquifition is 
taken, the fame juftices to proceed againft fuch murderers 
“ if they be in the g.iol, or cli'c the fame juftices to put the 
fame inquifitions afore the king in his bench. And if 
** any coroner do not in fuch manner certify his inquifition, 
he lhall forfeit an hundred fhillings.” 

Sefi. 31, By I. and Z. Philip and Mary, c. 13. it is alfo 
cnaftfd, •* That eve>'y coroner, upon any inquifition be- 
fore him found, whereby any perfon or perfons (hall 
’*■ indiifted for murder or maiifiaughtcr, or as accefiary ox 
** accefikries to the fame, before the murder or manflaugh- 
ter committed, (hall put in writing the efteft of the evi- 
“ dence given to the jury before him, being material. And 
“ (hall bind all fuch by recognizance or obligation, as do 
** declare any thing material to prove the famC} to appear at 
the next geneiul gaol-delivery to be holden within the 
“ county, city, or town corporate where the trial thereof 
(hall be, then and there to give evidence s^inft the party 
fo indited at the time of the trial, and (hall certi^ as 
well the fame evidence, ^ fuch bond or bonds iR writing, 

** «s 
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as he fhali take, together with the iriquifiti<m.<Jr iridid- 
** ni6ht tefore him tak6n ahd found, at or before the time 
of his laid trial tliereof to be had or made« Arid in calc 
any coroner (hall ofiend in airy thing contrary to the true 
intent and meaning of this aa, the juftices of pol-deli- 
very of the ihire, city, town, or place where fucb offenco 
** lhall happen to be committed, upon due proof thereof) 

“ by examination before them, fhali for every fuch offence 
“ fet fuch fine on every fuch coroner, as they lhall think 
meet, and eftreat the fame as other fines and amercia- 
“ ments afield before juftices of gaol-delivery ought to 
be.” 

Se£fi 32. And by 1. Hen. 8. c. 7. “ If any coronet 
lhall not endeavour himfelf to do his office upon any per- 
fon dead by mifadvehture, he lhall forfeit forty Ihillings.’* 

t Aifo by 2^. Geb. 2. c. 29. f. 6. “ Ifany coroner whb 
is not appointed by virtue of an annual eleaion or nomi- 
“ nation, or whofe office of coroner is not aniiexed to any ^ 

'* other office, lhafi be lawfully cenvidted of extortion, or jj. ’ 
wilful negleA of his duty, or mifdemcanOr in his office, 
it lhall be lawful for the court before whom he lhall be fo 
“ conviAed, to adjudge that he lhall be removed from his 
office: and athereupon if fuch CoronCr lhall have been 
eieAed by the freeholders of any county, a writ lhall ilTue 
“ for the amercing him from his office, and elcAing ano- 
“ tber coroner in his Head, in fuCh manlier as already 
“ direAed by law ; and if the coroner fo conviAed lliali 
have been appointed by lord or lordf of arty franchife or 
“ liberty, or in any other manner than by the eleAion of 
“ the freeholders of any county, the lord or lords of fuch 
liberty or franchife, or the perfon or perfons intitled to 
the nomination or appointment of any fuch coroner, 

** lhall upon notice of fuch judgment of amereal, nominate 
and appoint another perfon to be coroner m his Head.” 

As to the third particular, wz. What high credit the 
law gives to an inqiiifitton of death found before a coroner. 

Sefft 33* It feems (a) certain, that anciently the judges 
would not receive a verdiA, acquitting a perfon of tlie death 37. Aff. 33. 
of a_ man found againft him by a coroner’s inqueft, unlefs >»• H. 4 '.> 3 « 
the jury fo acquitting the defendant, had found at the fame 
time what other perfon (8) did the faA, or by what other Kcilw^sVe*.* 
means the party came to his death ; becaufe it appeared by s. P. C. is’i. 

(8) This is commonly a bulinefs of fonn ; and if the fa£t be not known, the jurors 
ufually fay, that it was done by perfans u/ihtown. a. Hale 301. 

^ Voi. Ill, I ihe 
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f Hale 301. the coroner’s vievr upon record, thataperfon was killed, 
pinch 415. But it is (a) agreed, that the judges cannot compel a jury to 

B. Appeal make fuch farther inquiry on an acquittal of a defendant 

Bl'indtd. 10. from other indi Ament, becaufe it doth not in fuch man- , 

3;. her appear of record by any fuch inqnilition, that a perfott 

B. Cor. 3t. is dead. And it feems hard to reconcile the faid praAice of 
39 * compelling a jury to find fuch fiirther matter with reafon in 

Wk« a^ve *”7 unlefs it appear in the courfe of the evidence by 
cited. what other means, not mentioned in the indiAment, the 

barty loft his life. For it feems ftrange, that a jury IhouH 
be in any cafe compelled to find a matter upon their oaths, 
which they have no evidence to fupport ; and therefore if it 
no way appear to them, by what other means the death 
in queftion was occafioned, it feems difficult to maintain 
that it lhall not be fufficient for them to declare fo to the 
court, 

Se£l. 34. How high a credit is given by the law to t 
coroner’s inquifition of felf-murdcr, qr of the fiight of a 
perfoit indiAed for the death of another, will be more fully 
Ihcwn in tile three laft fcAions of this chapter. 

As to THE SECOND GENERAL POINT, »/». What au- 
thorit)' a coroner hatli to take an indiAment of other mat* 
ters. 

"•a 

(i) 3^. H. 6, Sefl. 35. It is exprefly faid in fome (b) books, that a 
* 7 - ^ coroner hath no power ex officio to inquire of any felony, but 

5 ^' only of the death of a man upon view. And both Staunfori' 
b! Apn, II ,. (<•) and Hale (d) fceni to fpeak doubtfully of this matter 

(i) &.F.C. upon the authority of thofe books ; and Sir Edward 

51. Coie{e) feems exprefly to declare his opinion, that a coroner 

(//) Summary poyrej jg indiAment in any otl'.er cafe. 

1. Hale 65. ** ji exprefly declared by the above-mentioned fta- 

(/')4.Infl.i7i. tute De officio coronatoris (/) that a coroner ought to inquire 
t. inft. 147. of tile breakers of houfes ; and it is faid by Britton (g) that 
(/) Sec the ijg njjjy inquire of rape, and of the breach of a prifon ; and 
large? power hath never been exprefly taken from him ; it 

(j) Britto&3. feems hard to fay, 'that he may not ftill make fuch inquiries 

if he plcafe; for as to the authority of 27. .<^55. and 3 5. Hen. 
6. pi. 27. b. which are cited for the maintenance of the con- 
trary opinion, it may be anfwered, that this point is not re- 
folved in either of thofe books, but only fpoken of inciden- 
tally; for the very point refolved in the Book ofAffizeu feems to 
be no more than tliis, that a coroner hath no power to take 
an indiAment of an acceflary after the fiiA ; and that which 
is faid in Year Book of Henry the fixth concerning this matter 
is only broughrin by way of argument concerning a point 
of 8 quite difierent nature. 

SrA-sfe. 
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'SeA. jdt However, thei^ iMins to be lio doubt but that Brafion 
the coroner may and ought to inqilire of tnafure-trave., ton- 3 * 
cerning which it ti cnaded liy the {aid ftatute of 4. £dw. 1. •• 

De officii coreHattrht “ th&t a coroner being certified by the 
king’s baili^, or other honefi: men of &c coUntV, lhall 
go to the places where treafure is faidto bC found.” And 
it is farther enaAed in the following part of the fame ftatute 
in thefe words, *' A coroner ought alfo to inquire of trea* 

** fure that is found, who were the finders, and likewise 
who is fufpefied thereof. And tliat may be well perceiv- 
rd where one liveth riotoufty, haunting taverns, and 
*' hath done fo of long time ; hereupon he may be attached 
** for this fufpicion by four or fix or more pledges, if he 
may be found.’* 

97. It is alfo faid, that a coronet may inquire of s. p. 
royal fifnes, as fturgeons, whales, &c. BraAon uo« 

Seil^ 38. As to THE tHtRD, GEWE&AL fOlMf, vit. S.HalelSS* 
How fer a coroner is Impowcred to receive and proceed on 
a bill of appeal, 1 fhall endeavour to Ihew — ift, How far 
he is authorized to receive fuch appeal— adly, How far to 
proceed upoi^itj and in what manner it may be removed 
•y cfftierari. 

As to the firft of thefe particulars, vh. How far a corO« 
per is authorized to receive an appeal. 

StSi, 39. It appears clearly from the above-mentioned 
[a) ftatute of 4 Edw. i. De tffiaio coronatoris, and alfo from (a) Seethe 
our ancient [b) law-books, that a coroner in the county- ftatute at 
court may receive an appeal of any felony or mayhem, upon p , 
the plairitifPs finding fnfficient pledges to the fheriff for tlie * 

profecution of the fuit. And it is obfervable. that the faid Fleta i.e. ij, 
books generally mention the coroner as the perfon before Britton 5. 
whom fuch (if) appeal is to be commenced, without joining 
any other with him ; from wlience it feems clearly to be in- pV ■?J]*** 
timated, that the coroner is the (<i) only perfon who hath a (<■) Con. 17, 
jurifdidion in this matter; and that at common law he might AS . 5. 

(f) receive fuch appeal without the concurrence of any B. Appeal 56. 
other, as he certainly may the appeal of an approver, &c. 

But it being provided by the Jlaiute of bVeftminJier i. c. lO. (^)4,inltVi76 
that the fheriff lhall have counWr-rolls with the coroners, 4. H. 6. 1*6.* 
it leems, that no appeal fince that ftatute is well commenced B. Appeal 44. 
before the coroner, [f) unlefs the (heriff be alfo ptefent, in ff) Sum.t7*, 
order to ukea counter-roll of the proceeding. But it feems, 
that the fheriff, by virtue of this ftatute, is no more a judge * 
of the inatter than he was before ; and therefore, where it is 4‘ H. 6. 16. 
'faid by the ftatute of 3. Hen. 7. c. t. that an appeal offiiony B. App. 

1 a may 
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may be commenced before the ftieriff and coroners of the 
county where it was done, it feems reafonable to intend the 
meaning of the ftatute to be, that it may be. comfnenced be- 
rfore them in the fame manner as before, Aid hot without eir- 
(«)Q^StBUD- prefs (a) words to make any alteration of the jurildidion 

thcCwvn* *64! common law. 

Summary Stuff. 40. But it is {b) certain that a coroner bath no 
’?'• '7** power to receive a bill of appeal of any offence done oat 
s! P. c' ti '53. county whereof he is coroner, becaufe the ofiender 

F.c‘orone437.', cannot be tried by the coufity. But it is agreed, that he 
may receive the appeal of an approver, or take the abjura- 
tion of one who acknowledges a felony done by him in any 
county, bKaufe that after fuch confeilions there is no need 
of any trial. 

As to the fecond particular, viz. How far a coroner may 
proceed upon fuch appeal. 

Sh^. **10?*'** Scfl. It feems (r) probable that before the ftatute of 
2. Hale 56. Magna Charta, c. 17. coroners might try* offenders as well 
{d) 2*. Air. as receive accufaiions againft them ; but it is {d) agreed, that 
0;, gS- they cannot proceed fo far fince that ftatute., by which it is 
Fletac" *5?’ no fhcriff, conftable, coroner, or other bai- 

1. Inft. 30,31, “ hff of the king fhall hold pleas of the crown.” — Alfo it is 

31. agreed, («) that procefs may be awarded in the county-court 

2. Hale 67. on fuch appeals till the exigent ; but (/■) it feems queftiona- 
"PP* s®» ble, whether fuch procefs may properly be faid to tic award- 

B. Corone 82. cd by tlie fherift and coroner jointly, fince the coroner being 
(r) S.P.C.64. the only judge, as I have endeavoured to prove feft. 39. it 
Summary 171. feems to be moft proper that the procefs be awarded by him 
^O^Con.S. P. only. Neither doth it feem clear, that the above-mentioned 
Summary 17 1. of A/agaa Charta doth rcftrain the coroner from 

ay. Affize 47.’ awarding an exigent, and thereon outlawing an appel- 
(^)22.Afi'97, lec ; for fince, as it is agreed by all, an offender might 
C A attainted by an abjuration of a felony made before a 

^ on. . pp. ooroner, why not as well by an outlawry pronounced by 
Qu. B. App. bim 1 And accordingly we find it taken for granted in fome 
tog. of the old (f ) books of the beft authority fince this ftatute, 

S. P. C. 64. that appellees may be outlawed for not appearing on procefs 
before the coroner. 

As to the third particular, viz. In what manner an appeal 
before the coroner may be removed by certiorari. 

(i) S.P.C.64. 4 ^' There (A) is ,no doubt but that it may be re- 

Summaryiyi, moved cither into the Ung’s bench or chancery, by certiorari 
direfted to the coroners and fhcriff. But it hath been (i) 

• reTolved, that it cannot be removed by fuch writ direded to 

B. Appeal 44. ». Ia&, 17C. S. P. C. 64. a. Hale 67. 70. 


the 
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the flierifF only, becaufe the coroner is the judge, and the 
iheritf' hath only a counter-roll by virtue of the aboTe'men- 
tioned Jiatute of IVeftetitiftert chapter the tenth. * 

As to THE FOURTH CEHEEAL POINT, VIZ. HoW &r E 
coroner is authorized to receive and proceed on the appeab 
of an approver. 

Seff. 43. There is no doubt but that the coroner alone 
may receive fuch appeal, (a) whether the offence were com- (a) Summary 
mitted in the fame or in any other county, and may alfo 17*. 
award procefs to the Iheriff againit the appeuee, being in the *• Hale 68 
feme county, till it come to the exigent-, and it (i) feems, 
that it may be probably argued, that he may award procefs s.P.C.73! 
even to an outlawry, as hath been more fully Ihewn in the Summaryi7a. ' 
forty-firft fedion of this chapter. But it is certain, that he 
cannot award any procefs againft an appellee in a foieigti ■ 
county, but muft leave it to the (r) juftices of gaol-delivery, 
or others, before whom the appeal is afterwards recorded, ^3, 73. ’ 
who ihall award procefs againft fuch appelfees in fuch Summaryi?*. 
manner as (hail be more fully fet ftrih in the chapter con- F. Cor. 46*. 
coming approvers, fe6t. aa. **' ' 

As to THE FIFTH GENERAL POtNTi VIZ. How far a Co- 
roner is autlidtized to take the confehion and abjuration of 
a felon. .... 

Seff. 44. There feems to be no doubt but that he may 
record the confeffion of the breach of prifon by any felon, 

Ac. and alfo the {</) confeffion of any felony by an ap- ( d ) Vid. I. 
prover : but the law relating to thefe matters being in a great 3 <>* 49 * 

meafure obfolete, it feems needlefs over-nicely to inquire in- 
to it. Alfo it is certain that he might take an abjuration: 
but this not having been In ufeiince 21. Jac. i. c. 28. f. 6,7. 
by which it is ena£ted, ** that no fanduary, or privilege of 

fan£tuary, (hall be admitted or allowed in any cafe,” 1 (hall 
only touch upon it, and take notice, that at the common 
law, if a perfon accuf d of any felony except (e) lacrilegc, p. Cor. 
(fj whether in the fame or any other county, for which he 4»o. 
was liable to judgment of (|) death, and not charged with ” 7 . 

(A) high treafon, nor as (i) fome fay with petit treafon, had s fea.40 
ned to any (il) church or churchryard,and within (/} forty days Cor.* 

confefted himfelfguilty before the cQroner,and declared all the ii|. 
particular (m) circumftances of the offence, and thereupon S. P.C.113. 
taken the oath in tha teafep rovided, the (») fubftance where- r' 

of was, that he abjured the realm, and would depart as foon 

Finch 389. S. F, C. 116. (/7 S. P. C, 116, 117. B, Cor. i8t. Finch 388. (i) S* 
P. C. 116. 3. Inft. 113* Finch 38S. S.P. C, is8. 3. Inft. 117. (as 7 S. P. d. 
117. F. Cor. 54. 3,11.7.12, (ffj S.P.C'. us, ISO, FinebsS). 

1 3 M 



Bit 


Of thx court op the CORONER. Bk. t* 


poffible, at the port which ihould he affigned him* and 
never return without leave from the king, &c.) he faved his 
life, if he obfervcd the terms of the oath, by going with 
(a) 7 H. 7>7. all \aj convenient fpecd the neareft way to the portarngned, 
?■ be was (A) attainted of the felony by fuch abjura- 

p q”'* 'don without more, and confecjuently forfeited his lauds and 
4S3. ' ’ goods, &c. 

$. P. Cats*, FiachsS^. 3. Inft, 117. 

As to THE SIXTH GEHEEAl, POINT, VIZ, How far the 
ad: of any one coroner is as eifedoal as if it were done 
by all. 

(r)S.P.C. 53. SeSt, 4.g, It feems clear, that (c) wherever coroners are 
14. H.4. 34. anthorifed toad as judges, as in the taking of an {({) inqui- 
(^) ». Hale fltion of death, or receiving an appeal of felony, &c. the ad 
yid.V.i.f.io, 00c them, who firft proceeds in the matter, is of 

(«f) t, liaic * the fame force as if all had joined in it: But it is faid, that 
(?9.-67^ after fuch proceeding by one of them, the ad of any other 
will be void, If), Aim It feems certain, that where coroners 
Sumjr arv j-- intpowered only to ad (9) miniHerially, as in the cxe« 
S. p/c.'sV-** cution of procefs direde'd to them upon the default or inca- 
14.11.4.34,35. pacity of fhc fheriff, all their ads will be void wherein they 
39. H 6. 40. tlo not all join, 

A. 4'> 4-' 

(9^ 0ns Cnri'n'T n-ay fveeute the writ, as in caft of an exigent; but if there be 
more coreners than one for the couiiiy, the return inufthe in the name of all. a. Kale 56. 


Pookt. e.6S, As to THE SEVENTH GENERAL POINT, viz. In what 
cafes a coroner may lawfully take a fee for the execution. of 
his ofhcc. 


S, In(i, i?6, 


5 .V 7 . 46. It is enaded by the flatwte of Wtfiminflir tht 
firj}^ c. 10. which was made in affirmance of the common 
law, That no coroner demand or take any thing of any 
man to do his office, uport pain of great forfeiture to the 
“ king.” 


X'iJ, 3, .Tnft. SeSi. 47. But by 3. Hen. 7. c, i, “ A eortfner fliall have 
*»«• for hjs fee upon every inquilition taken upon the view 

of a body llain thirteen ihillings and fpurpcnce of the 
goods ana chattels of the flayer and murderer, if he have 
V any goods j and if he have no goods, of fuch amerciaments 
as fliall fortune any townlhip to be amerced for the efcape; 
♦* of the murderer, &c.” 

Stdx 48. But coroners endeavouring to eittend this 
flntuts to perfons llain, by' mifadventure, it is enaded by 
t j _H.cn.. 8. c.‘ 7. « That upon a requeft 'made to a corow 
het to' cdmc’iud ipouire upon the view of any perfon 
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« flain, drowned, or otlierwife de^ bj mifadventare, the 
“ fa'id coroner ihall diligently do hit office, without raking 
any thing therefor, upon pain to every coroner that will . 

** not endeavour himfelf to do his office (as afore is faid), 

** or that taketh any thing for doing of bis office, upon 
** every perfon dead by mifadventure, for every time forty 
“ ihillings.*' 

f SeS. 49. To the intent, however, that coroners may 
be encouraged to execute their office with diligence and in* 
tegrity, it is enabled by 25. Geo. 2. c. 9. ** That for every 
inquifition, not taken upon the view of a body ^ing in 
a gaol or prifon, which ffisill be duly taken in England 
** by any coroner or coroners in any townfhip or place 
** contributing to the rates dire£ted to be levied by 12. Geo. 
f* 2. c. the fum of twenty Ihillings; and for every mile 
*' which he or they ihall be compelled to travel, from the 
ufual place of hit or their abode, to take fuch inquilition,' 

“ the further fum of ninepence over and above the faid fum 
** of twenty Ihill^igs, ffiall be paid to him of them out of 
“ the monies ariiing from the rate»bcfore-mentioned, by or- 
** der of the juftices of the peace in their general or quarter 
** feffions allemblcd for the county, riding, divifion, or li- 
** berty where fuch inquifition Ihall have been taken, or the 
major part* of them ; and which order they are hereby 
** directed to make without fee or reward.” 

+ Self. 50. And by 25. Geo. a. c. 9. f. 2. For every 
** inquifition which lhall be duly taken upon the view of 
** a body in any gaol or prifon in England, by any coro* 

“ ner or coroners of a county, fo much money not exceed* 
ing the fum of twenty (hillings lhall be paid to him or 
*' them, as the juftices of the peace in their general or quar- 
ter feffions aftTembled for the county, riding, or divjfion, 
wherein fuch gaol or prifon is iituate, or the major part of 
** them, lhall think fit to allow as a recompence for his or 
their labour, pains and charges, in taking fuch inquifition, 
to be paid in like manner, % order of the faid juftices, or 
** the major part of them, out of the monies as aforefaid.” 

t Selt. 51. And by 25. Geo. 2. c. 9. f. 3, 4, y. it is pro- 
vided, that over and above the recompence hereby limited 
and appointed, the coroner or coroners lhall alfo have tlio 
■** fee of ly. 4/f. payable by virtue of 3. Hen. y. c. i.”— » 

** That no coroner to whom any benefit is given by this 
ad (ball by colour of his office, or uponaiw pretext what- 
foever, take for his office, doing as aforefaid, other than 
** the faid fee of 13;. /{d. and the recompence hereby limited 
and appoin^d, upon pain of being deemed guilty of ex- 
, « tbrtion,”— That no' chroncr of the king’s houfehold, 

1 4 and 



(fiq Or THE QOURT or the CORONER. Bk, at 

« and c«f Tl« VERGE of the king’s palaces, nor any coroner 
of the admiralty^ county palatine of Durham, city of Lon^ 
don, and bproi^gfi of Southwark, or of any franchifes be- 
longing tp the faid city; nor any cproner of any city^ 
**' borough, town, liberty, of ffanchife, which is not con- 
tributing to the rates direfted by la- Geo. 2. c. or within 
V which Inch rates have not been ufually ailciTed, fli^l be 
** intitled to any fee, recotnpence, or beneiit given to, pr 
provided for, corbriers by this aft.” 

As to THE EIGHTH GENERAL POINT, viz. In what cafes 
a matter recorded by, or found before, a coroner, admits of 
fip trayerfe : 

I fhall conlider the lame in relation, ift, to abjurations or 
confelfions made before him ; adly, tq efcapes ; gdly, to 
Bights j and i^thly, to felf-murders. ' 

As ;^o Ae lirft particular, viz. That rel(,ting to abjurateont’ 

(a) Sum. 171. SeS.^2. Iris faid, that a coroner'stccord ofan(<zjabiuration 

f. Cor. 1X4^ or oi the confeffion of (i) breaking prifon, or bf the confef. 
® ^ ^ felopy by an (c) approver, is of fo great authority, 

at. E 3. ju.‘ party from taking any trayerfe to 

pi.' ^ 4. ' his having made fnch confeffion, but alfo from alledging 
F.Corone 134. that what WM fajd by him was extorted by durefs, or other 
(c) F. Cor. unfair means. Alfo it leems, that if the party plead, that 
ixf'Affue za. perfon wl'.o abjured, &c. and the (d)i 

{^') F. Cor.' coroner record that he is the fame perfon, fucH record is 
IZ4. conclulive, &C; But in thefc (rj cafes it feems, that the 

S.P. C.^t. Judge, for the better information of his confcience, may in 
^^8 I' ^^6 difcrction, if he think lit, take an inquiry from the peo-j 
iz. 'Afiiie'zg. plC" hying next to the place, of the whole circumftances of 
B. Corone 75*. Ae matter, &c. 


As to the fecond particular, viz. That relating to efcapei 
found before a coroner. 

(f) S. P. C. ^ Se^ 53. It is (f) faid, that if it be foun^l by a cprqner’s 
34 > 3 St tf> 3 - inqueft that a murder was committed in fuch a tovyn, and 
Aat the murderer efcaped untaken, the townfhip cannot tra-' 
verfe fuch efcape, becaufe it makes them only Hable to an 
^ereiamenti et de minimis non curat lex. 

As to the third particular, viz. That relating to a flight 
^und before a coroiicr. 

Sell. It feems, that if a perfon indifted'of a naurder 
by ascqronm’s inqueil, be alfo found to haye fled for it, and 

afterwards 
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afterwards upon his trial be (a) acquitted of the murder, and 
alfo found not to have fled for it ; yet he fhail forfeit his 
goods, beoaufe fuch a finding that he did not Hy by a jury, 
who, as fome fay, had nothing to. do with it, and ought not 
to have been charged with fuch inquiry, fhall not controal 
the coroner’s inqueft, which is of fuch authority, that imme* 
diately upon the flight, the party’s goods fhall be delivered 
to the townfhip, which fhall be anfwerablc for them. Alfp 
it leems (i) generally to be taken for granted, that the party 
has no remedy whatfoever to traverfe fuch flight found 
againft him by a coroner’s inqueft ; for that fuch inqueft is 
of very great authority, (r) inafmuch as all perfons of the 
neighbouring towns above the age of twelve years, arc 
bound to attend at the taking of it ; and yet I cannot find 
any direft refolution fettling this point ; but, on the con- 
trary, it is certain that Sir WtUiam Staundford makes a quare 
of it ; and the reafon above-mentioned, which is brought to 
fupport the great credit of fuch inquefts, holds as ftrongly 
againft the traverii|Lg them as to the point of tfie offence, in 
yphich reipeft it is at this day genetally holden that they may 
be traverfed, as will be more fully fhewnin the^ext fciftioii. 
And furely the other reafon which is given for this opinion, 
that the party only forfeits his chattels by fuch finding, and 
therefore fhalt not traverfe it, becaufe the law reckons chattels 
among thofc minima de ^uibus non curat lex^ is very harfh and 
unaccountable ; and it is very hard to fay, that a man fhall 
be liable tp forfeit all his goods, which may perhaps be all 
that he is worth, by an (d) inqueft taken in his abfcnce, 
without either hearing hiixi» pr giving him an opportunity 
pf defending lumfelf. 

As to the fourth particular, vl%^ That relating to felf- 
murder found befpre a coroner. 


lit 

(fl) 13. H.4. 
13. 6. 

F. Forfeit 2 9, 
35 - 

I. Hale 363. 
e. Co. 109. 
Dyer 238. 
Summary! 71. 

1. Hale 363. 

2. Hale 154. 
(^) B. Cor. 

* 5 i: 

8 * £• 4* 4* 

2. Lcv)iiz 141. 
B. Trav. 229. 

3. Keb. 564, 

566. 

1. Hale 363. 
414, 4 » 5 - 4 i 7 - 

2. Hale 63,64, 
301. 

(fj2.rnft.147, 

14S. 

3. Kcb. 366. 
1. Hale 363. 


(’d)s. Inft. 53. 
z.Levinz 141. 
Summary 29* 
I. Vent. 181, 
182. 


Se^. 55. It is holden ftrongly in fome j'fj books, that (fj 8. Ed. 4.4. 
nq inqueft of this kind admits qfany traverfe. But the con- b. i.c. 27.fc£t. 
trary opinion being alfo holden hy(f) books of as great au- y*^^?*’^*'* 
thority, and feeming alfo to be more agreeable to the general B'*^Cor!*i5*i. 
tenor of the law in other cafes, it feems to be the better 2Lcv.141.15s, 
opinion, that fuch inqueft, being moved into the king’s 2. Keb. 859, 
bench by certiorarif may be there traverfed by the executor *• Sid. 90. 
or adminiftratpr of the pcrfqn deceafed, and perhaps alfo , 

by the king, or the lord of the manor, &c. ven . 27S. 

3. Keb. 564, ;66. 604. 809. (/^ See the books above cited, Res v. Roupel, Cowp, 458. 
and Rex v. Heaton, a. Term Rep. 184. 


If however no matter be depending before the court to Seethe cafe of 
make it neceflary, the king’s bench will not order the coro- coronerof 
ner to return the depofitions he has t^n upon an iqguifi- 
tion oifehdeff, t 73 * 

StH, 56, 



ut 

(a) E\h.ifu 
* 9. Keb. 8oo« 
856. 

i.Modern 82. 
Salkeld 190. 
Carthew ju 
Keb» 859 . 
a. Yen. 1819 
s8a. 35a. 

S'. Mod. 80, 
1009 238. 

Con. 2* Jones 
108. 

("dy2R.Ab.32. 
jBd. 4 fio,h. 
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Seff, 56. Alfo if it (a) appear, that a coroner hath been 
pnilty of any corrupt {>ra^ce'in Ae taking of .an inqnififion* 
it feems that a melius inquirendum iha)l be awarded for the 
taking of a new one by fpecial commiflioners, who lhall not 
proceed on the view of the body but on the teftimony of 
witnefles; and the coroner lhall have nothing to do in tlie 
taking fuch new inqueft, becaufe it appears from his former 
milbehaviour, that he is not fit to be truiled. But ( where 
his inquifition is quaihed for a defeA in point of form only; 
he may and ought to take a new one> in like manner as if he 
had not taken any before. 

Salk. 190. 2. Hale 59,6). i. Hale 415. a. Andeifoa .04. Strange 69. 


. ^e Coroner alf. polTcflct a minifterial office as the ffieriff* s fubftitate. Vor whea 
jail exception can be taken to the (heriffi for fufpicion of partiality ( aa that he i« 
tcrefted in the fuit, or of kindred to either of the parties), the proceft muft then be 
awarded to the coroner, inftead of the ihcriff, for execution of the king'* wriu, 4. XMt* 
S71. I. Comm. 349. 


CHAPTER 
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CHAPTER THE TENTtt 
OF THE SHERIFF’S TORN. 


^HE (heriiF's torn is the king’s court of record, holden Finch *41. 

before the Iheriff for redreffing of common grievances F. N. B. it* 
eritbin the county. , 4 * Hale 70. 

For the better underftanding the nature whereof I lhall 
examine the following points, 

Firft, The original inllitution of this court. 

Secondly, At what time and in what place it muft be 
holden. 

Thirdly, What perfons owe fuit to it. 

Fourthly, Whatauthority the Iheriff (or his Aeward) hath 
as judge of it. 

Fifthly, What kind of offences are inquirable in it. 

Sixthly, Within what place fuch offences rauft arife. 

Seventhly, By what jurors and in what, manner indift« 
nents in it ought to be found. 

EighdUy, In what manner they are to be proceeded upon. 

Ninthly, In what manner they are to tw traverfed and 
determined. 

As to THE FIRST FoiNT, VIZ. The Original inllitution of 
the IherilPs torn. 

SeJf, 2, It is obfervable that by the (a) common law, (a) 9. Co. 
every ffierilF ought to make his torn or circuit throughout Preface, 
every hundred in his county twice in the year, in order to Halt. Sher, 
hold a court in every fuch hundred for the reformation of MfeChir.ar. 
common grievances, and the prefervation of the peace and i.inft.70, 71! 
good government of the kingdom. For which purpofe all 73, ixx. 

the (i) inhabitants of fuch hundreds, being above the age of B. Leer, 41. 

Britton 71. 

{i) See the bodis above cited, Fleta b. i. c. *7. Brafton 124. 2. Inft. 121. Lamb, 
of Couftablei 8, Keil. 141, 4. Inft, 759. 2. Hale 49. 4, Comm. 270. 

twelve 
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twelve years, and not fpccially privileged, in fufdi manner 
as lhall be more fully let forth under the third point, are 
bound to attend at fuch courts, in order to make inquiries 
of all fuch offences ; and alfp to give fcpurity to tfee publick 
for their good behaviour, by taking an oath to be faithful 
to the king, and to obferve his laws, and alfo by incorpo- 
rating themfelves into fome free-pledgc or tithing, which 
fornwrly fighified a certain number of families living toge- 
ther in the fame prccinfl, the mafters whereof were every one- 
of them mutually bound for each other, and punifhable for 
the default of any member of any fuch family, in not ap- 
pearing to anfwer for himfelf, on any acciifatipn made 
againff him. 


Seff. 3. And the better inforcing of this order feems 
-g* _ anciently to have been the principal end of holding this 

F.Leet II. court, the ftyle whereof even to this day muft be Curia vifu$ 
Mirror c. i. f. frnnei plegii domini regis tenta apud C. coram vicecomite in turno 
13. Se 16, fuo tali die, fsfe. But it hath been refolvcd. that the law doth 
not take notice of any fuch court under the ftyle of turn* 
vicecom* tent, lali die ; for the word “ torn,” properly taken, 
doth not fignify the fherilFs court, but his perambulation. 

As to THE SECOND POINT, viz. At what timc and in 
what place this court is to be holdcn. 


6. H. 7. 2» 
Dull. Shcr. 
390 - 

Con. Coke 
Lit. 115. 
Kitchen 44. 
Dalt. Shcr. 

390- 

See Harg. Co. 
Lit. 117- 
notc ('l l.) 


Sefl. 4. It if* faicl, that at the common law it might be 
hoiden at any place within the hundred, and as often as the 
IherifF thought fit. But this having been found to give the 
IherifF too great ?i power of oppreffnig th6 people, by holding 
his court at fucli times and places at which they could not 
conveniently attend, in order thereby for his own advantage 
to increafe the number of his amercements, it was enafled by 
the ftatute of Magna Charta, 35. “ That no Iheriff or 
bis bailiff fl^ali make his torn through a hundred but 
twice in a ycsir, and at the place accuflomed, viz. once 
after Eu(let . and again after the fealt of St. Michael-, and 
“ that the view of frank-pledge ihall be at the term of St. 
‘‘ Michael:^ 


Seff. 5. And it is farther enafted by 31. Edw. 3. c. 15. 
That every Iheriff fhall make his torn yearly, one time 
“ within the month after Eajler, and another time within 
“ the month after St. Michael \ and if they hold them in 
‘‘ other manner, that then they fliall lofe tlxeir tprii for the 
time.” 


Sea. 6 . 
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. .^tR. 6. And it feems (a) certain, that fince thdfc (la- « 
tutcs, the fherlif is indiftable for holding this court at ano- p'jj 
thertime than what is therein limited,oratan unufual place, 

StR. 7. Alfo it hath been ( 4 ) refolved, that an indiAmfint (45 
found at a IheriflF’s torn appearing to have been holden at g' p 
another time, is void. 2 . Hale 70. 

1. llabt. Abr.*a$6. i. Inft. 71. a. Saund.S9e. 

ZtR. 8. But it is obfervable, that neither of thefe ftatates 
do exprelly mention a couft-leet, and therefore it is faid in . 

Tome (f) books, that they do not extend to it j neither do 
I find any refolution, that an ai2.cient court-lecf holden at *' 
imy other time, or at an unufual plaCy^ is void. But on the H. 7. 4. 

contrary it is (d) faid, that a court-leet maybe holden at any Kitchen 4^ 
place within the precinA which the lord thinks fitting. And Owen 35. 

It feems to be (e) agreed, that a prefeription to hold fuch . ■*. 

court oftener than twice in the year is good,; which feems 

hardly reconcileaile with the gei^ral rule 6flaw,thatno pi'P- Kitch. 8. 44. 

feription can ftand good againft a llatute whiqji has negative P> uf. 

words, if a court-leet be confirued to be witliin the purview 

of the above-mentioned llatutes. It is true indeed, that both **** 

Sir Edward poke and Kitchen endeavour to folve this diificul- 

S r by offering a dillinAion, that the faid rule extends not to 
atutes made in affirmance of tlie common law ; but it is 
queftionable how far this will amountto a good anfwer, fmee 
it feems to be holden by (/) others of good authority, that (/)Dalt.$ber. 
the faid llatutes were not made in affirmance of the old law, 390- 
but are introdufiory of a new one ; yet it is certainly fafeft P ‘ *' 

to hold a court leet at the times accuflomcd, for it is (;} (^)38.H.6.7. 
faid, that if it be holden at an unufual time it is void. And Lect. «. 
it ( 4 ) feems, that no court-leet granted fince tire ftatute, can 
be holden at any other time than what is limited by it, be- (i))c.E]i'7.!i4 j 
caufc every fuch court is derived out of the torn, to wltich Con.2.Inft.7*. 
the ftatute certainly did extend. *• Saun. 291. 

SeR. 9. It hath been (;) holden, that in every caption (/) 2. Keb. 
of an indiAment taken in a fheriff’s torn, or court-leet, the 73 >• 
day whereon it was taken ought to be fet forth, that it may *• Jen. 107. 
appear not to have been on a Sunday. *' 

As to THE THIRD POINT, viz. What ( 4 ) perfons owe (f)Seefea.2, 
fait to the ftieriff’s torn. 

SeR. 10. It is certain, that regularly all perlbns abovethe age 
of twelve years are by the common law bound to appear at tliis 
court in ueir proper perfons, and that no perfons fo bound 

to 
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C<Oi.liift. 99. to appear are within the benefit of the Jlatuu tf [a) 

c. 10. which allows fnit-ferviceto be performed by attorney* 
And that not only mafters of families, but alfo all their fer< 
(A)4t£.3.s6. vpts, are bovmd to pay fuch fuit, and that every {b) mailer 
45« E. pi. a6. amerced for in«rin|; a fcrvant to continue with him 

a year and a day withont bung put into the decennary, &c. 


U) Reg. J7S. 
.F. N. B. t6o. 
Dalt.&her.387 


(f)F.N.B.i6t. Se&. 1 1. BUt(f) tenants in OKr/oft are privileged 

p4t.8her.387. the common law from coming to this court, unlefs they 
QibBXeeMS. anceftors have time out of mind ufed tocome to it. 

Paue.*i9o. * (^) parfms of dtiurches have the like prlvilese by the 

(dj F. N. B. common law ; and all (e) fters of the r^m and women . 

have the fame privilege % the ftatute ef fyarltbrid^t c. 10. 
R ■ ifter *** perhaps by the common law;, unlefs their prefence be 

140,111. Regifter 175. F. K. B. 160, 161. Dalt. Sher. 186. Brifton 114. 

SeS. 12. Alfo it feems (/) clear that by die common 
law, as well as die faid ^atute tf Malebri^e, c. 10. no man 
can be obliged to do fuit to any fuch couri, within the pfe- 
cinAs wherebf he doth not refide, in refpeft of any lands 
which he may have within die jurifdiftion of it ; for that 
no fuit of diis kind is due in refpeft of the tenure of 
any lands, but only in -refpeft of the perfonal refidence of 
the party. And {g) if a man have a houfe which ftands 
upon the precinds pf two leets, it is faid, diat he ihall do his 
fuit to the court within the jurifdi£tion of which his bed- 
chamber lies. And if {h) one have a houfe and family in 
two leets, it feems that ne ought to do his fuit to that where- 
in for the moft part be perfonally refides, but no man can be 
of two IjMts ; and therefore one who lives within a (i) pri- 
vate leet, cannot be obliged to do fuit to the IherifTs torn, or 
to any other grand leet, unlefs fuch private leet, for fome de- 
fault of the lord, be feized into the king’s hands, or {k) Un- 
lefs the lord of the leet negled to hold his court. 


fl-Ji.lntt.iix 
Pult.Sher.38 7 

Dalt.Sher.387 

Sec 19.H.6.1. 
3 .:i.H. 6 .pl. 9 . 
<i:)C.Ja.s 84 . 
Flinch *46. 
Palt.Sher.388 
a. .Hale 70. 
Pouglaa 537. 


As to THE FOURTH FOIHT, VIZ. What authority the 
fheriff (or his lleward) hath as judge of this court, 1 ihall 
confider the fame in relation, ill, to indiAments ; 2dly, to 
fines and amercements in general ; and, gdly, to the ap- 
pointment of conftables. 

As to the firft of thefe points, vm. What authority the 
IherifF or lleward of the torn has in relation to indiftments. 


Sefl. 13. It feems, that by the common law he might 
(/) Pair. proceed to (/) bear and determine any offence witliin his 
^^Hak^* JurifdiAion, being indited- before hfoi and r^uiring a trial. 
*■ * ' 9 * But it is clear, that he is reftrained from this power by the 
llatihe of MachaCharta, c. 17. by which it is enafled,’ 
** That no Iheriff.confiable, or other baififiF of the king, Ihall 

“ hold 
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** hold pleas of the crown.” And it feemSjtbat this ftatate 

alfo extends to the («) ftewards of courts-leet, who cannot ‘‘I?***** 

deliver any peribns indiftcd before them of felony, bat maft 

refer them to the jnftices of gaol-deiivetj ; neit^ can^ey ,, if.u jg, 

try any ^fon indidted before them ot any other ofieneft; 

and therefore tliere is no remedy to avoid fach prefentments 

before them su are traverfaUe, out by removing them into 

the kill's bench, &c. {b) as will be more felly wewn under „ 

the ninth point. h. Uet *11. 

*7. H. 8. s. Kitcb. at, aj. Summary 175. 1. Ed. 3. c. 17. Sec Rez v. RoupeL 
Cowp, 458. and Rex v. Heaton, 1. Term Rep. 184. 

SeB. 14. But it is certain, that the above-mentioned 
fiatute of Magka Chart a doth neither reilrain the 
iheriff*s torn, nor the court-leet, from taking indiBnums 
or frefentments, or awarding procefs thereon in the fame 
manner as before (r) ; but tliis power of awarding fuch pro- (cj Kiteh.4t. 
cels having been abufed by the IherifFs in their torns, [i) Finch 386. 
was taken from all of them (except thofe of Ltudm), but i>£d«3.c. 17. 
not from any cod^t-leet, by i. Edw. 4. c. a. which is more 
fully fet forth under the eighth general point of this chapter. £1)^ ^ 

i86i« 

A* to tlie feeond point, viz. The IherilF’s authority in *• Hale <7. 
his torn in relation to fines and amercements, I lhall con- f^ODaltdlher. 
lider,— ift. In what cafes be may, and in wliat manner he 
ought to impofe a fine.— adly. In what cafes he ought 
to award an amercement.— '3aly, In what manner fuch 
amercement is to be awarded and affeered.— 4tlily, In 
what manner fuch fine or amercement is to be recovered.— 

5thly, What farther penalty may be added to fuch fine 
or amercement. 

As to the firft particular, vh. In what cafes and in Tvbat 
manner ought to levy a fine. 

ScB. 15. It feems clear, that the IherifPs power in this 
court is Hill the fame as anciently it was, in all cafes not . . 
within eitlier of the above-mentioned Itatutes of Maoha ttL. it. 
Charta, or I. Edw. 4.C.2. from whence it follows, that be Ante 4. r. 14 
ftill continues a judge of record, and may impofe a fine ( f)V.h«ettt. 
on all fuch as are guilty of (e) any contempt in the fifoe 
of the court. Alfo there feems to be no doubt, but that he 
may impofe what realbnable fine he (hall think fitting, upon ,43, 
a (f) feitor refefing to be fwom, or upon a (^) bailiff re- 44- E* 3* *e» 
fefing to make a panel, &c. or upon a (A) tithingman neg- 
leding to make his prefentment, or upon onc^ of the jury 
(i) refu^g to prefcttt the articles wherewith they are se^ g 

charged, 38. b. 37. 
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jra}g. Co. }8. charged, pr upon, a perfon dulv chofen ( a) donftable re*' 
©alt. Sber. fufing to be fworoi 
400 - f 

Dyer ail.' Dalt. Sher. 401. 

fiJl i.KfAX. Sefft 16. But it bath been (^) rsiblved, that all fuch 
33 - p'' fines ought to be feverally imp.ofed on each particular of> 
Dyer°a ti! jointly upon all of them, except where a 

^ * whole vill is to be fined ; in which cafe, for the necel&ty 

of the thing, a joint fine upon all is good< 

Ar to the fecond particular, viz. In what cafes the Iheriif 
. in his torn ought to award an amercement. 

<0 Daltj 

Sh«. 4ooi It feems that he hath a diferetionary power (e) 

1." Co.* 30**40. to award a fine or amercement for contempts to the 
kitchen 4j. " court, as for a fuitor’s refufing to be fivorn, &c. Alfo there 
Ct/) B. Lcct feems to be no doubt, but that at the common law he might, 
Keihvi 66. ^s the Iteward of a court leet ftill may, award an (rf) amerce-* 
Fincli**68^*" ^'7 perfon indifted for an offence not capital 

iKLitcheb 5*1, within his jurifdifiiion, without any farther proceeding or 
52. ’ trial. And it feems to be taken for granted in (e) fome 

j[/’)F.ToTn,4. books, tbatiie might in fuch cafes impefe a fine on the of- 
D-f li'h*’ fender, if he thought fit; and the llatute of i. Edw. 4. c. 2> 
401!' which reftrains him from levying any fines or amercements 

on indidmehts found before him, clearly foppofes him to 
have'had a power of impofing fuch fines; from all which it 
feems probable, that in fuch cafes he had, and that the ffew- 
(/)8.£d.4. 5. ard of a court-lect ftill hath a power, either to amerce or 
fine the offender, efpecially if the ('/) crime were anyway 
enormous, as an affray accompanied with wounding, &c. 

As to the tliird particular, v/z. In what manner fuch 
amercement is to be awarded and affeered* 

Seif, 18. It feems, that if by an amercement be meant the 
(g) *• Jones judgment, that the party lhall be in mifericardid domini regisi 
3 «‘‘ this being a (jf) judicial aft, ought to be the aft of the dourt 

a! Corsjlao. requires not the concurrence or aflent of the jury 

p, .3.4.^^ other, as appears from the codftanf form of all en- 
tries. Neither do 1 fee any reafon why fuch an award of a 
mifiricordia by a judge or a court-leet, ftiould exprefs any 
certain fum for which the party Ihould be in mijiricardiS^ 
except In fuch cafes only where no other perfon is after- 
wards to affeer it ; for in other cafes the award of a miferi-. 
fordia is only in order to authorize others to fix the fum 
(i>) 8, 09.40. which the party is to pay to the king for his default; and 
Raft.Ent.553. jn fuch [If) cafes the courts of fV^minfler-ball never do 
f'n.B 76. niore than award- that the party be i« mifericardid^ without 
' ' mentioning any fum in certain ; and there feems no reafon 

wh]L ^e judge of a court-leet Ihould notTollow the fam^ 

rule ; 
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rule ; and accordingly I find the opinion of the lord chief 

juftice (a) Hobart, which is the chief ground ofa reiolution (a'IT<b.ii9* 

iw^evinz’t tliird report, (i) that every foch award of an ••R-Abr.541. 

amercement ronft exprcfs a certain fum, fr) over-ruled of 

late by the court of king’s bench. , (’oLkildfs'. 

Vide 3^ Burr. i860. 

Se^. i(). But if by an amercement be meant, the taxing, 
or reducing to a certainty, the fum* to be paid by the party to (^ 08 - Co. 40. 
the king, upon the av/ard of his being in mlferico^did, it [d) 
feems, that if it be for an offence indifted, it ought to be Kitchen 46. * 
done by certain officers called affeerors^ being fpecially cho- Keflwodd6*6. 
fen and fworn for this purpofe. It is true fe) indeed, that 3* Kcblc 36£« 
the Common entry of an amercement upon a prefentment in Kitchen 
a court- Icet is, that the party be amerced, ot in inifv icordia to 
fuch a fum; without diftinguilhing between the award of 15,. 
the mifericordia and the afleflment of the amercement, or 7* H. 6 . 12. 
fliewing by whom they are made; yet in judgment of law H. 6» 7. 
the award of the mifericot d'la is the aft of thc*court only, and 
the aflcffmcMit ofithe fum to be jjaid, the aft of the affeerors, 
and fo it ought tff be pleaded. But if the (/; amercement (/ 3 ) B. Amcr. 
be for a contempt of the court, it may be fettled by the 
judge himfelf, and needs no other affcernient ; for the ig) 93 » 

judge of evfry court of record is the moft proper judge of 
all contempts offered to fuch court; and an amercement of 553. 
this kind is in (/;) nature of a fine, and called fo in fome 8. Co. ;8,Scc# 
(/) books; and it feems to be a general (i) rule, that no 
line for a contempt is within the ftacutes which require that chan 
amercements beaffeered. W. i. iZm 

As to the fourth particular, viz. In what manner fuch 
fines and amercements are to be recovered ; 


Se^. 20. It feems that the king or lord have an eleftion 

of common right, either to diftrain for them, (0 or to bring 

anaftionofdcbt. ‘ ^ 

2. n. 4* 24* 

10. H. 6, ?. C. Eliz. jSt. Raym. 68. Sir. 93, 94, 


For the better underftandiiig of the nature Of which 
remedies^ I lhall firft lay down Ibme rules concerning both 
of them in common, and then defeend to each of them in 
particular. 


Ai to what concerns the faid remedies in common, I fhall 
lay down the following rules 


Sta. 21. First', That it is fafcft in every avowry, or de- 
claration of this kind, exprefsly to f «) Ihew that the offence (*») Hobart 
was committed within the junfdiiiion of the court. For 
<. if it were not, all tihe nrocee^gs were corm ntnjudii^i and t 7 »> 

Vos. m. K » oo«rt57,. 
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a court Hiall not be ptefumed to have a jurifdiftion, where it 
doth not appear to have one. But perhaps it is not neceiiarv 
(a) Hob. ug. to alledge in the prefentment itfelf, that (a) the offence ^role 
within the jurifdiftion of the court ; yet it is certainly ad- 
(j) Raft. 606. vifable to have fuch an allegation, and that (b) perhaps 
may fupply the want of the averment of jurifdiaion in 
the pleadings. 

/e)! RolUo. SECONJiLYjThat it is (r) advifable exprefsly to 

Kaym, 337. ’ alledge, that the offence was committed as well as that it was 
Saikeld 107. prefented, ice. ; yet I cannot find any cimrefs opinion to 
It this purpofe ; but on the contrary, it is oblcrvable, that the 
(1/) Raft. 1 51. {d) precedents of pleadings of this kind in the beft authors, 
553. 606. do not exprefsly aver that the offence was committed^ but 
Co. Ent. 573. ouiy tijjt it fl,as frefented, and that it arofe in fuch a place 
within the jurifdiftion of the court, &c. It is true, indeed, 
(f) Moor 75. that it hath been generally (e) holden, that in an avowry 
C. Jac. 581. or declaration for an amercement in a court- baron, it is as 
C. Eliz. 748. ncccfiaty to alledgc that tlic offence was committed, as that it 
**Leon*" 8 prefented. But to this it may be- anfv;cred, that a 
r. Leon*. *4*.' court- baron is not a coiirjfof re-cord, and confcejuently not 
3. Mod. 137. of fo' high authority as the fhcrifPs tof’n or a court-lect ; 

neither are prefentments in a court baron, nor even in 
any other court whatfoever, fo highly credited by the law 
as tliofe made in a torn or leet, which admit of no tra- 
verfe to the truth of them, except in fome fpecial cafes, as 
will be more fully fiiewn under the ninth .general point of 
this chapter. 

(y?Kc5hv.66. Se£l, 23. TiiiRDtY.That it is fafeft in [f) fttting forth 
3. Keb. 36Z. a prefentment, or an affeerment of an amercement, to fhtfw 
Co. Ent. 572. tijg names of the prefentors and affeerors ; yet 1 cannot find 
this done in any of (f) RajlaV % precedents •, and fome have 
606. ' ^ * faid, that it is neccifary to fet forth the names of the prefen- 

9. £. 4. 40. tors in an adlon of debt^ but not in replevin. 


Seff, 24. Fourthly, That it is advifable to fliew that 
(i)io.H.7.i5. proper (A) notice was given of the holding of this court ; yet 
I. Vcn. 105. this 1 find omitted in iome (i) precedents ; and perhaps tlic 
Ray^ *04. contrary opinion may be the better, for that every court 
o. Ent. 572, record lhall be prefumed to obferve all nccefiary previous 
Raft. 3 33.606. incidents for the holding of it, and ail perfons within its ju- 
i.R. Abr.365. rifdi^ion fhall be Intended to have notice of it. And for 
46*- the like reafon perhaps, it is not neceffary in an avowry for 

* n 11 tt ('tJ diftrefe for fuch fine or amercement, to (hew that the 
(/) Co. Ent. party had previous notice wliat it was. 



As to the recovery of fuch &ms and amercements by way 
of diftrefs, 1 (hall obferve, 

' * 5e&,2$^ 
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.SeS, 25. First, That it feetns to be (a) fettled at this («)t.R. Abr. 
day, that a diftrcfs is incident of common right to every fine 665* *66. 
and amercement in a flieriff’s torn or court-leet, whether the ^ 
lame belong to the king or a fubjeft, if the offence for which g. Ce. '4*?’ 
they were impofed be of common right incident to the C. Jac. 38*1 
jurifdidfion of fuch courts; but {h) if fuch offence be lo. H. 7. ij. 
only the neglcft of a duty created by cullo n, it is qceftiona- jj‘ 

Me whether it do not require the like cuilom for a dl;lrefs, , 
though the duty be Of a public nature; but if it be for t\c h 7. 40. 

(f) private benefit of a fubjeft. it feems clear, that no dif- « Vcn. 

trefs is incident to it without a fpecial tfuftom. 

Kaye: •.04. 

i. Keb. 701. 739. 74$. (r) 1. Roll. 76. ti. Co. 44. 

Se£i. zb. Secondly, That the fheriff, or lord of a 
leet, may for fuch fines and amercements diflrain the goods 
of the offender in (rf) any lands within tlie county or pre- g. Ij, 
cindt of the leet, of whomfoever they fhall be holden, ex- 24. " * 

cept {ei only in fuch lands which lhall be^in the king’s 47-E. 3. 13. 
hands ; for that all fuch lands, while they continue in 
the king’s poflellon, are wholly out of the jurifdidfion of p*' Avow, 
fuch courts. % • 194. 

I. R. Abr. 670. 2.1nft. 104. (r) 47. Ed. 3. 12,13’. F* Diftr. 15, i. R. Abr. 670. 

Seff. 27. *THiRDLYj That fuch adillrefs may lawfully 
be taken in the i/) highway ; for that the Jlatute of Mark- (/)».Inft.i3i. 
bridge, c. 1 5. which prohibits the taking of a difirefs ’ 3 * 

there, is to be intended only of diftrefles taken for fervices *’ ’** 

due by way of tenure of lands. 

28. Fouhthly, That fuch fines and amercements, 
being for a perfoml offence, no (,?) llrangcr’S beafls can law- (g) 47., 3, 

ftilly be diftrained for them, though they have been levant *3. 
et eouebant on the lands of the offender. **• 

B. Oiftr. 3. 

F. N. B. ICO. Owen 146. Noy to. Con. i. R. Abr. 669. 

- Sefl 29. Fifttily, That it feems to be (h) agreed, that W Het. 62. 
where any fuch court is in the king’s hands, the goods dif- 
trained for fuch fines and amercements m-ry lawfully be fold 'f*i)3.H.7.4.6. 
after they have been kept a rcafonablc time, as the fpaCe of g. €0.41.' 
fix^een (/) days; and it feems the .better (i) opinion, that i. Roll 76. 
wherti any fuch court is in the hands of a common perfon, * 7 - 
if the goods were diftrained for an offence of a public nature, **• 

they may be fold of common right, without any fpecial cuf- l i h .i 
tom for that purpofe. 

Seff. JO. Sixthly, That no bailiff can lawfully diftrain 
foranyluch fine or amercement, witliout a fpecial (/j warrant (.D 3* Afod. 

^ ^ 3 ^ * 

Co £liz. 698. 748. Moor 574. 607. a. Ke]^ 745. Salkeld zo8. 

. K a for 
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for fo doin|, which muft be fet forth by him in 
or jafiification of fnch a diftrcfs (i). 


(0 And to redcTin it muft be averred, “ that the defendant was guilty,” but in 
trefpafs the conviaion is fufHcicnt to juftify the officer. The amercement alfo muft 
appear to have been by the court and not by the jury. Strange 847. 

Seff. 31. As to the recovery of filch fines and amerce- 
ments, by adlion of debt, being fcarce able to find any tliing 
remarkable concerning this matter, except what hath been 
already taken notice of, I fhall content myfelf with this one 
la) to. If. 6. obfervation, that the defendant fliall (a) not be fufiered to 
7. * ' ' igju ii) 2,-1 aAion, becaufe it is grounded on the aft 

Co. Lit. 29$. of a court of record. 

F. Lev. 5. 43* 

ft. R. Abr. io6. See alfo 2. Lord Ray. 1173. 2. Burr. 1159. 1. Wilf. 248 . 2. Wilf. ao* 
4« Com. Dig. “ Lcct.'’ (O. xo.) 


As to the fifth particular, via. What farther penalty may 
be added to fuch fines and amercements. 

t r 

Seff. 32. There feems to be no doul^>, but that upon a 
prefentment of a common nufance in a torn or leet, the 
fhcrilF or fteward may either amerce tb^ perfon prelentcd, 
(^)SceKitch. and (i) alfo order him to remove the nufance by fuch a day, 
51, $1, 54. under pain of forfeiting a certain fum, or may order him to 

(e) Co. Ent. jt under fuch a pain (r) without amercing him at 

i.^k. Abr. But it feems doubtful, whether fuch perfon be bound 

46). * at his peril to take notice of and obey fuch order, being 

Cro. Jac. i8i. made in his {d) abfence, unlefs exprefs notice be given him 
W of it 5 but if he have fuch notice, it feems clear, that he fhall 

».R.Ai)r.i36. upon a prefentment at another court, that 

* “ ■ ' he hath not removed fuch nufance, (e) without any farther 
proceeding: Alfo it feems, that no fuch pain can be affected 
to any (/) leffer fum than what is at firft fet ; and it is faid, 
that every fuch pain, when forfeited, may be recovered {g) 
?/?,'Lcoa.7,8. cither by diftrcfs or aflion of debt, in the fame manner as 
Moor;;. a fine or amercement may be: And this point feeming to 
Co. £iit. ;73. he agreed by moft of the books cited in the maigent, it 
? probable, that the reafon of the judgment is miftaken 

Keilwood tl’. in the cafe of Fletcher v. Ingram^ as reported by Mr. Ser-‘ 
C. Jac. ^8s. jeant {h) Saikeldy wherein the contraiy opinion is faid to 
I. ’’.oil. 201. have been holden. 

I.R.Abr.468. _ , fa a 

Con. B.Lcct37. (/)) Salkcld 175. See 5. Mod. 96. 130. Cartbew 73* 

K. B. xaS. 214. Fit/g. 46. 109. 


2. Roll. 20. 
Alcvn 78. 
i;. Mod. 130. 
(e) Co. Ent. 


CHAPTER 
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CHAPTER THE TENTH. 

CONTINUED. 

or 

The SHERIFF’S TORN, 

AS TO 

The appointment of CONSTABLES. 

B efore I come to the third point, wz. The authority 
of THE sheILiff as judge of the torn, in relation to the 
appointment of conftables, I (hall in brief premife fome con- 
(iderations concerning the antiquity and nature of the office 
of a constable. 

And first. As to the antiquity of the .office of a 

CONSTABLE. 

Seif. 33. It feems to be the (a) better opinion, that both (o) Salkcld 
which are commonly called high CON- ns-tSi. * 
STABLES, and alfo conJiabUs cfitthings^ which are at this day 
commonly called petit constables or tithingmen, and pinch 33I! 
were anciently called rAie/ pledges^ were by the common law, Kitchen 47, 
and not firft ordained by the Jlatute of H^inchefler., c. 6. as it 48- 
is holden by {‘b) fome that they were ; for that fiatute doth p ***■ 
not fay, that there lhall be fuch officers conflituted, but 
clearly feems to fuppofe that there were fuch before the 376. * 

making of it. Lamb, Con- 

ftable, (,9, to. 

6. Co. 77. Lord Raym. 1193. (^) Lamb. Conflable, 5. 1.80171384. 4, Inft. 167. 

a. Comm. 11 j. 353. 

SeU. 34. As to the nature of this office, there feems to 
be no doubt but that the (e) original inilitutioii of it was 
for the better prefervation of the peace } for which purpofe books cited 
a conftable is faid to be authorifed by the common law to feAion 33. 

{d) arreft felons, and alfo all fufpicious (e) perfons that go (<0 ta. 
abroad in the night, and fleep by day, or refort to baw- ^‘wnen 

dy-houfes, or keep fufpicious company, and to fupprefs (/) « 7. lo. 

affrays. And to the fame end alfo it (g) feems, that he ought, Hale 88. 
by the ancient common law, to prefent at the torn or Icet 4.Comm. a89. 
all thofe within his precinft, who have not been admitted (fJ B. i. c. 
into fome tithing and fworn to the king’s allegiance ; and it j 7 ,^^^ 
feems that he ftill ought by the law in {h) ufe at this day, Conftable, j, 

6, &c. 

43. E. 3. >7. (b) Raft. Ent. 151. Crompton au. Dalt. SEer. 388. Kitchen 47. 
Lord Raym. 1199. 1301, 

Kg to 
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to prefent all offences inquirable in the torn or leet; yet 
in the oath fct down by Kitchen, he only fwcars to prefent 
all bioodfheds, outcries, affrays, and rcfcoufes done within 
his pffice. 

(«;5alk.j«o. Sea. 35. Alfo it is (a) faid, that a conHable was at the 
common law a fubordinate officer to the confervalors of 
the peace; and confequently fince the office of fuCh coii- 
fervalors hath been difufed, and joflices of peace confti- 
tuted in their ftcad, it hath been always holden, that the 
conftable is the proper officer to a juftice of peace, and 
bound to execute his warrants ; and therefore it liath been 
(*) 5. Mod. (h) refoived, that where aftatute authorifes a juflice of peace 
130. 446- to conviil a man of a crime, and to levy the penalty by war- 
Salkeltl 175 - rant of diflrefs, without faying to whom fuch warrant lhall 
£0*^^ Kavm*' direfted or by whom it fhall be executed, the conftable 
*4^ ' is the proper {c) officer to ferve fuch warrant, and indiftable 

(1. / Salkvlci for difobeying k. 

X • 

». Koll, 78. I. Hale 581. a. Hale 88. But fee Blatchcr v. Kciu]^', 1. 11 . Black. Rep. 
rj. noti&. ** (t' 

St a. 36. Yet inafmuch as the office of conftable is 
wholly min flerial and no way judicial, it feems, that he may 
(;/yi.R.Abr. appoint a d puty to execute a (d) warrant direfted to him, 
Ml- when, bv rcaibn of fickiicfs, ablencc, or otherwife, be can- 

Crom^ifa not do it himfelf. For the public good requires, tliat 
,.'^Buift!**7. fhculd be always forne officer ready at band to exc- . 

c. I. c'tfe fuch warrants, and the too rigorous reftraint of the 
I. Roll. *74 fcrvict of them to the proper officer, could not but fomc- 
r. Sid 355. times caufe a failure of juftice ; yet I do not find it fettled, 
March” 3oV'^ that a conftable can make a deputy williput feme fuch fpe- 
i, ffebir 3' 9. came. 

I. Sid. 355. Moor 845. I. Hale 581. i. Hale 88. Wood b. 1. c. 7. -Soangc 943. 
And f.t the cafe of MiJhurft v, Waite, that a conftable may appoint a deputy to 
billet feldiers under the Mutiny Aft; for it is a minifterial anti not a iudicial'aft, 
4. Burr. 1*39. and in the cafe of Ktx v. CLrkc, it fttms to be admitted as a fetdtd 
po.at that a conftable may make a deputy, i Term Ri-p. 68 a. 

+ And by i.Will. and Mary, c. ig. f. 7. “ If any prrfon 
“ diffenting fr •'mtheChurc!i of England bechoren,or other- 
“ wife appointed to bear the office of high conftable or petit 
conflabir, iT any other parochial or wa'-d office, who fhall 
« fcruple to take upon him any of the laid offices, in re- 
“ ga.d of Mie oa*; $ or of any other matter or thing required 
“ bo ‘ ’<' iaw to be taken or done in' refpeft of fuch office, 
“ i- 1 nr V ’.e a Ji<Ji-icnt deputy to execute the finne for 
J • :.ii And bv 3 . 0 3. c 32. f. 7. the like privilege 

r ' X't ii'.'e ' to J^ovAN 1 ATHoi.icKS, on their taking and 
fublcribing the oath anu declaration therein fpecified. 


For 
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For the better underftandirig of the authority of thr 
SHERIFF, as judge of the torn, in relation to the ap- 
pointment of condables, 1 lhall couiider the following par- 
ticulars : — 

First, Whether thp fheriff in his torn bath power to make 
or remove a conllable. 

SEcoNDLYjWhat perfons are privileged from being con- 
fiables. 

THtROLV, In what manner perfons duly chofen conlla<- 
blcs, may be punifhed for refuling to be fworn. 

Fourthly, What remedy perfons having a right to this 
office, or to be difeharged, may have to be admitted into, or 
reftored to it, or difeharged of it. 

Fifthly, Wlfit power juftices of peace have in relation 
to thefc matters. 

As to THE FIRST PARTICULAR, viz. Whether the fheriff 
in his torn luth power to make or remove a conllable. 

Si’/?. 37. It being faid in fomc {a) books, that both high 
and petit conltables arc to be chofen and appointed by the Rollf jV 
fheriff in his torn ; and by ( b) others, that they are to be (b) ». jone* 
chofen by the decennary, it feetns difficult tp determine to 
whom this power doth of common right belong ; yet it 
feems clear, that whether a conllable be to be cholen by the salkeld ire. 
fheriff or decennary, yet he is to be fworn and placed in his iioit i^i. 
office by the Iheriff, as being judge of tlie court. AHo it I-ord Raym. 
feems certain, that a cullom for choofing a conllable either 7 °’ * 3 *' 
way, is good; and it feems to have been the opinion of the *** 

makers of 13. and i\. Car. 2. c. 12. that the lords of ihe Hj. 
courts-leet have this power of common right ; for the faid Douglas 537. 
flatute, on the neglefl of fuch lords to appoint a conllable, 
gives to juftices of peace the foie power of making one ; 
from whence it feems probable, that the makers of that Aa- 
rate thought that the like power did originally belong of 
common right to fuch lords, and confequently to the iheriff 
in bis torn, where there is no court-leet ; But (c) it hath ^ 
been faid, that a cuftom in a town that the inhabitants ffiall ^.^cb.300. 
ferve the office of conAable by turns, according to the fitua- jyg., ’ 
tion of their feveral houfes, is not good ; for that by fuch a Lev. *66. 
courfe it may come to a woman’s turn to be conflable, as *• 355 * 

inhabitant of one of thofe houfes ; yet we find fuch cuAoms 94 i’ 

allowed tp be good in later books ; and it feems, th«t th^ 

' cpnfcquence of the reafoning above-mentioned may well be 

K 4 denied, 
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denied, fince fuch woman in fach cafe may prpcure another 
to ferve for her. 

Seff. 38. However, it feems clear, that the flseriff or 
ftev^rd having power to place a .a) conilablc in his office, 
have by confequence a power of removing him. 

As to TH9 SECOND PARTICULAR, vtz. What perfons 
are privileged from being conllables. 

(4;Noy/i», -SrA". 39. It feems certain, that if a sworn attor- 
113. KEY, or other officer of any of the courts of M''tjimirtftir-liall 

March jo. chofen into this office, he may have a writ of privilege 
*‘'® difeharge ; for that all fuch officers, being bound to 
Pf..:g ia. J38, give their perfonal attendance to fuch courts, fhall be privi- 
leged from all fuch inferior offices, which it is apparent that 
for the moil part they cannot perfonally ejcecute. And it 
hath been refojved, that fuch officers Inall have this privi- 
lege not only where there is no fpecial cuftom concerning 
f,V»JCeb. 508. the eleflion of conftables, bht (c) alfo whR-e they are cho- 
C. Car. 3S9. fen by a particular cuilom, in refpeft of their eftates or 
otherwife ; for that no fuch cuftom fhall be intended to be 
/rf/i.Modern ancient than the ufages of thofe courts, and therefore 
[t. ' ihall give way to them : And upon the like rc&fons 1 find 

a. Ktb. 578. it (d) taken for granted, that praftiftng b.;rriftcrs at law, 
s. Modern 1 3. thg fervants of members of parliament, have the fame 
privilege, but 1 know not of any refolution to this purpofe. 

/i.Jon.46». Seff. 40. Alfa it hath been refoivcd, that an (e) alder- 
C. Car. 585. 

MAN of London is not compellable to be a conftabie, for that 
Jug as S3 , alderman he is bound to be prefent in tlie city for the 
good government of it. 

if) See 3, 41* But {f) it hath been holden, that a captain 

K" <09. of the king’s guards, being prefented to ferve as conftabie, in 
1.^.172.35$. purfuance of a cuftom in refpeft of his lands in a town, 
claim this privilege ; for that notwithOanding he be 
* ‘ bound by his office to perfonal attendance on the king’s 
perfon, yet fuch office being of late inftitution, Iball not pre- 
vail againft an ancient cuftom. 

t But by 26. Geo. 3. c. lov. f. 130. ** no ferjeant or pri- 
vate man ferving in the militia fhall, during the time of 
fuch fervioe, be appointed to ferve as a peace, officer, 
“ or a pari/i ojietry unlefs he fhall confent thereto.” 

Crl* .Keb 578. (j?) fccins, that a eractisin« ehysicia)! being 

It Meierusa. cbofen conuable, in purfuance of fucb cuftom, has no reme- 
dy for ^18 difebarge ; for that there no precedents of this 

kindi 
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kind^and his calling is private ; yet if fnch an officei^ or a «• Keblc 
(a) gentleman of quality who hath no fuch office, ora prac- ^^^ 9 * , . 

tifing phyfician, be chofen conftable of a town, which has ' * 

fufficient peffons beiides to execute tliis office, and no fpccial ^ 
cuftom concerning it, perhaps he may be relieved by the (ij Sid. 
king’s bench. But it 1^) feems, that even a cuftom cannot *• **ble 
exempt fitting perfons from ferving the office of conftable, shower 7e 
where there arc not fufficient befides them to execute it. Yet a tenant in 
thefe points feem not to be fettled, as appears by the various ancient de- 
opinions in the books concerning this matter, which are mefneia liable 
very differently reported. Vent* 

Sc/t, 42. It is alledged in the petition of the London fur- 
geonsy whereon theftatute of 5. Hen. 8. c. 6. is made, “ I'hat 
the wardens and feilowlhip of the craft and myftery of fur- 
geons infranchifed in the city of £0»</o», not palling in num- 
ber twelve perfons, for the continual fervice and attendance 
that they at all hours and times give to the king’s people, 
have been exempted and difeharged from all offices and buii- 
nefs wherein they thould ufe or bear any manner of armour 
or weapon, &c.” I^nd thereupon it is ena6t(M and eftab- 
liffied, “ That from thenceforth the faid wardens and fel- 
lowlhip be difeharged, and not chargeable of conftable- 
“ lhjp,watchj and all manner of office bearing any armour, 

** &c. and alfo tliat the faid aft extend to all barber-fur- 
“ geons, admitted and approved to exercife the faid myftery 
“ of furgeons, according to the form of the ftatute made in 
** that behalf, fo that they exceed not, nor be at any time 
above the number of twelve perfons.” 

Sefl. 43. And it feems, that by the equity of this ftatute, ^ 
and the ancient cuftom of the realm, all surgeons have uUm-a 387* 
been allowed the like privilege. 

t And by 18, Geo. 2. c. 15. f. 10. ” for making the 
SURGEONS of London and the barbers of London two fepa- 
rate and diftinft corporations,” it is enaded, That all 
“ freemen of the corporation of furgeons {cj for fo long (c) On an in- 
time as they (hall ufe and exercife tlie art and fcience of diftment a- 
furgery, and no longer, fhall be exempted from the fe- for rcT 
veral offices of conftable, fcavenger, overfeer, and all fofingtherf. 
“ other parilh, leet, and ward offices, and from ferving fice of conlla- 

“ upon juries.” bk, it may be 

moved to the 

attorney-general that a noli profequi be grantcidy unlefi (^ufe be ihewn by the oppofite 
party againft Cpmyns 312. 


S 44 * 
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St/t* 44- Alfo by 32. Hen. 8. c. 40. “ The prefident of 
the commonalty and fellowlhip of the fcienceand faculty 
« of phyfic in Lcndotiy and the commons and fellows ol the 
fame, (hall not be chofen conftables in the city of Lett- 
“ don, or fuburbs of the fame, Ac.” Yet it feems to have 
been holden, that the equity of this act doth not extend to 
other phylicians not mentioned in it ; perhaps for this rea- 
fon, becaufe phyficians have no fuch fpecialcuftom for their 
difcharge as furgcons are faid to have. 

Seff. 45. By 6. Will. 3. c. 4^ which hath been conti> 
nued by fubfcquent ftatutes, “ All pcrfons uling the art of 
“ AN APOTHECARY, who have been brought up and ferved 
•< as apprentices in the faid art for feven years, according to 
the uatutc of 3. Fliz. (hall be freed and exempted from 
** the office of conftable, in the counties and places where 
they live, for fo long as tliey ufe and exercife the faid 
« art.” 

t By I. '\^ill. and Mary, c. 18. f. ii*r Every teacher or 
•* preacher in holy orders, or pretended Holy orders, that is 
“ a minifter, teacher, or picaclser of a congregation, that 
“ (hall take the oath.s, make and fubferibe the declaration, 
“ and alfo fubfcribc fuch of the Articles of the Church of 
“ England as the a£t requires, (hall be thenceforth exempted 
“ from ferving upon any jury, or from being chofen or ap- 
“ pointed to liear any parochial office, ward office, oy other 
“ office in any hundred of any (hire or place.” 

t By 31. Geo. 3. c. 37. f. 7. the like privileges are given 
to Roman Catholicks, on their taking and (ubferibing the 
oath and declaration therein fpecified. 

N. B. This f By 10. and 1 1 . Will. 3. c. 23. “ All and every perfon or 

certificate ce perfons who (hall apprehend and take any perfon guilty 
*'ffi^’!cd°over of bur|Ury, or of privately dealing goods to the value of 

pn.vW.d*it*"^’ “ five (hillings in any (hop, warehoufe, coach-houfe, or 
hasneverbten “ dable, or who (hall affid, hire, or command any perfon 
ufed.— B.itit «« or perfons to commit fuch offence, and profccute him to 
will rot c.\ tt convidion, (hall have a certificate in the manner diredied 
office, thT virtue whereof he fhall and niay be dif- 

funAions of “ charged of and from all and all manner of parifh and 
which arc to ward offices within the pariih or ward wherein fuch felony 
be cxercifed « committed.” 

out or the pa- 

riih. Ld. Mansfield. Burrow ji8z. 

t Alfo by C?co'. 2. c. J?. f. 13. No perfon within 
the city or liberty of TVeftminftir Ihall be liable or com 

‘Spelled* 


Vide fup. f. 
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“ pcHcd to fcrvc as a conftabic, or to find a perfon to ferve 

m his ftead, who is of the age of fixty^threc years or up- 

wards.*^ 

t It hath been determined that a naturalized foreigner, «x- 5.8111.97901. 
eluded by the aft of parliament from taking any civil 
o/fice of truft,’* is thereby rendered ineligible to the office 
of conftable. 

t So alfoa college barber of although he refides in Doug.53u 

the city ot the univerfity and out of the precinfts of the 
college, feems exempted fiom this office. 

t But a younger brother of the Trinity Houfe Is not ex- i. Term Rep* 
empted from the office by the charters of the fraternity; the 679. 
king however may exempt any perfon or whole bodies cor- 
porate from ferving tlte office of conftable, fubjeft to the re- 
ftriftion, that the exemption be not extended fo far as to 
prevent the cxiften^ of the office m any particular place. 

t A perfon who* is refiant within a private feet within a Cowp. 13, 
hundred, is not therefore exempt from ferving the office of 
conftable within the hundred. 

As to THE THIRD PARTICULAR, VIZ* In what manner 
perfons duly chofen coiiftabics may be punifticd for refufing 
to be fv;orn. 

Sefi. 46. Tt feems that no perfon can lawfully be com- c. Car. 567, 
mitted for fuch rcfufal without more; but it is faid, that Co. Ent.572. 
if the party be prefent in the court he may be fined, and 5- Mod. 130. 
that if he be abfent, and have a certain time and place ap- 
pointed liim for the taking of the oath before a juftice of ^aym.69* 

peace, and have alfocxprcft notice of fuch appointment, and 138, * 

be prefented at the next court, for having refufed to take it 
accordingly, he may be amerced. Alfo it feems, that in ci- 
ther cafe he may be indifted either at the feffions of the peace, 
or before juftices of oyer and terminer. And it is advifcable 
in all pleadings in any aftion concerning fuch a fine or 
amercement, and in all indiftments foj fuch refufal, efpe- 
cially and exprefly to fet forth the manner of every fuch 
eleftion, appointment, notice, and rcfufal, and (a) htfoxt (a) uVLo^. 
whom the court was holden. And it hath been adjudged, ^4- 
tliat it is infufficient to fay in general, that the party was ( b) (^) ^Mod. 
debito modo ele^ius^ or legitime elebfuSy or that he had ( c) no- Aievn 78. 
ticc thereof, without fetting forth the fpecial circumftanccs 5. Mod. 96. * 
of fuch notice, &c. Alfo it is (d) faid to have been ad- 1*9* 130, 13** 

i.Keb.418. 

Vide fup.f. 66. (ci) i.Kcb.416. 6.Co.’77. .Videalfo i.Strange, 910. Fitzg. 199. 
ihrnard, K. B. 413. ti. Mod. 215. 12. Mod. 980. SefiT. cafe, 480. Sauiid.990« 

judged, 
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judged, that an indifintent for not finding a fufficient per- 
fon toferve the office ofconftabk, without fliewin| that the 
party refufed to ferve it hitnfelfi is fufficient, and it is faid 
not to be fufficient to (hew, that a man was prefented and 
Kturned to be a chief pledge, without (hewing tliat there 
were other inferior pledges. 

As to THE FOURTH F ARTICULAR , vtx. What remedy 
perfons having a right to be conftables, or to be difehargeo, 
may have to m admitted into or refiored to their office or 
difeharged of it. 

Siff. 4'y. It Teems clear at this day, that the court of 
king’s bench, having the fupreme control of all inferior ju- 
rifdiflions, may upon the complaint of any perfon appre- 
_ Av bending himfelf to be unju.-ly aggrieved in any fuch refpedl, 
iIk award a writ to the judge of the court, thereby command- 

> 7 Roil. 8 z. ing him to fwear, refiore, or difeharge the party as the 

Con. i.Bulft caie (hall be^ wbereuppn, if fuch judge do not obey fuch 
writ, nor an alius and pluses to the I'amc&purpofc, or return 
a fufficient oaufe to the court to juftifyfiis not obeying it, 
the court will at lalt award a peremptory mandamus. 

a.Jonetau. ScG. 48. Alfo it hatli been holden, that a perfon duly 
cliofen conflab'e at a court ket, and refufed to be fworn by 
the Reward, may be relieved by the feffions of the peace. 
But this point (hall be more fully confidered in the next 
fedion. 

As to THE FIFTH PARTICULAR, VIZ, What pOWCr jufi* 
tices of (leace have in relation to thefc matters. 

Salk.f?^, 17*. Sen. 49. It is obfervable, that the conftable being a 
5, Modern 13. principal peace officer, and it being neceflary for the prefer- 
V-* of peace, that every vill Ihould be fnrnifhcd with 

Alcvn 78 juftiecs of peace have, cvcriince the inilitution of 

Dalt. f. 3fi6, thtyr office, taken upon them as confervators of the peace, 
567. not only to fwear conftables which have been chofen at a 

Stra^*c f*8° ot leet, but alfo to nominate and fwear thofc who have 
‘ not been cl'.olea at any fuch court, on tbe neglcft of the 
». Hale 88. fhcrift’s or lords to hold their courts, or to take care tliat 
Con. i.Bulft. fuch officers are appointed in them. Alfo it Teems, that 
• 74 * fuch juftices have always ufed for good caufe to difplace 

fuch officers which have been fo chofen and fworn by them, 
and this power of juftiecs of peace having been confirmed 
by the uninterrupted ufage of many ages, (halj not now be 
difputed, but (hall be prefumed to have been grounded on 
fufficient authority. And fomc have carried this point fo 
far, as to allow the juftices at their feffions to fwear ooe wbo^ 

was 
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was chofen at the leet, and unduly rejedled by the Itewardi 
who had fworn another in his place (4). 

(4) A conftable was chofen at a court leet, and afterwards fworn in before a (ingle 
juftice of the peace j upon motion for an information, the Court held it to be a good 
fwearing. Strange 1149. z. Hale 88. Juilices of the peace may appoint a condable 
even in a privileged place, \yhcre there has been none for fifty years before, and pro* 
ceed againil him for not taking the oath. In the hamlets about the Tower they 
chofe five where there was formerly but one,'3nd it was held they might do fo. For 
though originally conftables were chofen in Icets, yet being officers whofie duty it is to 
keep the peace, the jufiices may chufe them /« of necejjlitj. Cafe of the conftable 

of Holmby, i. Bac. Ab. 439. 


Sen. 50. However it is certain) that juftices of peace 
had power to nominate and fwear conftables on the default 
of the torn or leet, before the ftatute of 13. & 14. Car. a. 
c. 12. f. 15. and therefore, tliey have fuch authority in 
fomc cafes not mentioned in that ftatute) which reciting. 
That the laws and ftatutes for apprehending rogues and 
vagabonds had not been duly executed, fometimes for want 
of officers, by reafon lords of manors do not Waep court * leets 
every year for thetoaking of them,** doth cna£t, “ That in 
cafe any conft^ple, headborough, or tithisigmani lhall 
die or go out of the parifli, any two juftices of peace may 
make and fwear a new conftable) headborough, or tithing- 
^ man until* the faid lord (hall hold a court, or until next 

* quarter feffions, who (hall approve of the faid officers fo 
^ made and fworn as aforefaid, or appoint others, as they 

* ftiall think fit ; and if any pfficer mall continue above a 
‘ year in his or their office, that then in fuch cafe the juf- 

tices of peace in their quarter feffions may difeharge fuch 
officers, and may put another fit perfon in his or their 
place until the lord of the faid manor fhall hold a court 
as aforefaid 

Vide II. Geo. 


Strang^44.(S. 
and the booka 
cited in the 
precedent fee* 
tion. For the 
cafes in which 
a con liable, 
&c. is ex- 
empted from 
adtious, 

Vide I. Jac. f. 
c. 5. ai.Jac. 1. 
c.12.24. Geo. 
2. c. 44. Ante 
p. 61, 62. 
Concerning 
the expcnccs 
of his office, 
Vide 2 7. Geo. 
2.C. 20. For 
his reimburf. 
mcot, Vide 
t8. Geo. 3. c. 
19. And for 
his account 
and removal, 
2. c. 29. f. 8. 


(O But jufiices even in feflions are not empowered, by the force of this ftatute, to 
difeharge conftables chofen and fworn in at the coort-lect. Strange 798. and the fta- 
tute muft be ftriftly purCued by the feffions, and therefore an appointment in the dis- 
jundlive for a year, or until others be chofen,’' was quafhed. Strange loco. So 
alfo the court will grant a quo warranto againft a conftable eiedled at a veil ry and fworn. 
in at the feffions under this ftatute ; hxprimafade the right of appointing is in the 
leet, and the feffions have no power if there has been no default. Strange 12x3. 
Fttzgibbon 192. Douglas jsfi. 


CHAE 
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Chapter xHE^TENtti. 

CONTINUES. 

OF 

The SriERIFF’s TORfi. 


tjAVING confidered the power of the flieriff in his torn* 
as to the appointment of conftables, 1 thall proceed to 
THE FIFTH GENERAL POINT of this chapter, v/z. What 
kind of offences are inquirable in the Iherih’s torn. 1 fhall 
premife the following obfervations. 


4.1nft. t6i. Firft, That it is no certain rule, that fuch offences as are 
Crom.113. omitted in 18. Edw. 2. concerning the view of frank-l’ledge 
are not within the jurifdiAion of the torn or leet. 

t. Tom, 5. Secondly,, That offences made treafjfn or felony, or in 
Infra, f. ’5*. any other manner having a reftraint by ftatute fuperadded 
to that of the common law, are not inquirable here in re- 
fpe6l of any fuch llatute, but only as offences, at the com- 
mon law : for that the jurifdidion of thefe courts i$ wholly 
confined to offences at common law. 


Keilwoodas. 


Thirdly, that no offence whatfoever is cognifable in any 
fuch court, unlefs it arofe fince tlie holding of tlie lalt 
court. 


Offences inquirable in diis court are either. Capital ; 
or Not capital. The capital offences are either T reafons or 
Felonies. 

And first as to treafons, 

(a1Crom.iii. SeU.^i. It isfaid in (0)fomebooks, that the Iheriffinhis 
Dalt. Sher. torn may inquire of them all in general, and in others* 
as** that he may inquire of all which arc not againft the king’s 

^ 6* *** i can find no reafon given for this diflin£tion ; 

<^.Bro.'Leet ^ general role* that offences are inquirable in 

‘ this court, in refped of their being of a publick nature, oh 
('^)a.H.6.44. which account the loweft offences againft the king, (c) 
and purpreJlurtSy and fucli like, are inquirable 
8, g. 21' ftrange, that the higheft Ihould be exempted. 

Summa^i73. However, it is (</) clear, that the fheriff has no power to 
6.H.7.4.5. inquire of ^ny offence made treafon by ftatute, as of atrea- 
fon, but only as it was an offence at common law. 

• Secondly,* 
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Secondly, As to fehnitu 

Seff. 52. It is alfo genenlly faid in (a) fome books, that fa) 
the Ihcrif in his torn may inquire of all kinds of felonies, Kitchen g. 10. 
and in {i) others that he may inquire of all except of the Crompton 
death ol a man, or rape- Of the firft of which it is faid, 
that he cannot enquire, becaufe it is not a common nufance, 3^2.* 
but only a wrong to a fingle perfon. But if this reafoning ( A ) 9. H.6.44. 
be the only foundation for this opinion, it feems difficult to az'K* 4 * 
maintain it; for if an allaultand battery of a fingle perfon ’*■ 

bein^ accompanied with bloodflied or robbery," be inquir- Aifizejo. 
able in this court, in refpedt of the enormity of the offence, B.‘Lcc%i8.a6> 
and the danger to the publick from fuffering fuch offenders Finch 241. 
to go unreftrained, it lecms ftrange, if fuch an alfault pro- Kitchen za. 
ceed to murder, that it Ihould not be inquirable in it alfo. 

But it is (r) faid that the fheriff cannot inquire of a rape as (0 Kitchcii 
of a felony, becaufe it is made a felony by ths ftatuU 0^ fVeft- vj’e’y ‘ ?' ** 
mit^ur the fecotidy c. 34. by which it is enafted, “ That he frankpledge 
“ who ravifhes a woman, (hall have judgtr.e9t of life and z.Inft, isf. 

** member.” ButJf this ftatute had only repealed the 1 2th 22* £. 4. 22. 
ofWeftminfter li Vby which this* offence, which was a fe^ 1 -^' 7 ‘ 4 ’S* 
hnj at common liw, was made a trefpafs only), it feems p.Lm 
that it would have reftored the jurifdiftion of the fherifPs i. Hale 63V. 
torn over it as a felony, becaufe tlicn it would have been a 2. Hale 6g. 
felony by thd common^law again ; but now it being afclony 7 >> 
only by the ftatute, it is iuquirable as a trefpafs only in this 
court. 

Offences not capital inquirable in tlie fheriff’s torn ; 
are cither, fuch as amount to an a£lual trefpafs ; or fuch as 
do not a.'iiount to an actual trefpafs. 

And firft, as to fuch offences amounting to an actual 
trefpafs. 

Se^. 53. It is agreed, {d) that an affanlt and battery is - p 
inquirable here if there be any bloodlhed in it, but otlier- Dye* , 
wile not ; becaufe in fuch cafe it is not looked on as a com- 1.^. 
mon grievance, but as an injury to a particular perfon. 4. H. c. ,8. 

, , , iS.E.z.View 
of Frankpledge. Kitcli. 37, 38. 

St’S. 54. Secondly, that all (e) affrays are alfo inquir- (e)4.H.6.io, 
able here, for that they are in itrrorem popuK. R. 3. i. 

B. Leet. 15,- 

SeS . 5". Thiedly, that the common {f) breaking of f//Kitch. u. 
hedges, walls, or dykes, may alfo be inquired of in this beet. 26. 
court, but not the breaking of any particular hedge, for that ^ 
it is no common grievance. ^ 
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SciJ. ijS. FOURTHLY) Alfo it is commonly faid, that 
(A)Dalt.. iU (a) pound breacbts may be inquired of in this coiitt, as 

Sher. 394. being common grievances, in direct contempt of the autho- 

Kitch. n- 37 ' rity of the law, by which pounds are provided for the legal 
Con. 4. Leon, jjetainment of diftrelles till they lhall be delivered by due 
courfeoflaw. 


Offences under the degree of capital, not amounting to 
an aflual trefpafs, and inquirable in this court, either im> 
mediately concern the king’s intcreft, or do not. 

First, As to thofe which immediately concern the king’s 
intereft. 


<F) Ddt. 
Sher. 393. 
(V^Kitch. 13. 
58. 39- . 
^</^Kitch. 40 . 
18. £d.t. 
View of 
Frankpledge, 
(r) Kitchen 


Se 8 . 57. It feems to be agreed, that all (b) purprejiuns 
or incroachments upon the king, and (r) alienations in 
mortmain, and (^/) feizures of treafure-trove, or of (e) 
waifs or (e) eftrays, or goods (t) wrecked, belonging to 
the king, may be inquired of in this court. But it feems 
(f) qucAionable, wheth^ a preferiptioo in a court-leet to 
inquire of the feizure of fuch tilings l£onging to the lord 
of It, being a fubjed, be good or not, hnce it is againft the 


nufance of trefpalles done to the private dam^e of the lord, 
becaufe that would make him his own judge. 


Dalt.^Sher. * general {%) rule of die law, for the court Icet to take co 
393- 

Crom. 213* 
f/> 44 -E- 3 

19. xn Saund. 135. Raym, 160. 12. H. 4. 8« 

Secondly, As to offences of this kind^ which do not 
immediately concern the king’s intereft. 


{h^ 1. R. 3.1 
4* H ■ 6« I o. 
22. E. 4* 22, 
* 3 - 

I, R. Ab.541 

54 *> 543 - 
(/) Kirch. II. 
(>) I. R. 3. 1, 

II . Leer, 1. 

. lnft.261. 


SeR. 58. It feems to be a general {h) rule, that all com- 
mon nufunces are indidablc in this court ; as all annoyances ' 
to common bridges or highw^s ; [i) bawdy houfes, &c. ; 
and alfo all other fuch like offences, as (k) felling corrupt 
viAuals, or expoling them to fale ; ( 1 ) breaking the aflize of 
beer and ale ; negleAing to hold a fffi) bit or market in pur- 
fuance of a grant or prefeription. Alfo it feems that the 

^ keeping of falfe weights or meafttres is indiflable in this 

Kitch. II. 13. court, whether it appear that they were aftually made ufe 
3‘Burr. 1861. of or not: Alfo it is faid, that all common dillurbers of the 
^ peace may be here indited, as (e) barrators. Common {0) 

4. lii^cSz*. fcolds, (oj eves-droppers, and alfo all common oppreflbrs, 
R. Ab'r. (43. as ufurers, (p) &c. and alTo all ^7^ dangerous and lufpictous 
But breaking perfons, as vagabonds ; or thofe who go abroad in the night, 
'bre^’s*efta inordinately luunt ta« 

blilhcd by the ftatute 3. Geo. 3. c. 11. is not within the jurifdiftion of this court. 
(») Crum. 2 IS. («) 18. £. 2. View of Frankpledge. Con. Kitch. 1 1. Dalt. Sher. 
393. (e) Kitrl rn, II. Hobart, 246. (p) Cronuaii. Dalt. Sher. 304. Cf) 
..ViewofFrMkpJfdge. Kitchen n. 


veins> 
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Vetps, having no vifible means to live by, &c. An3 atfb%ll 
(») fuitorS to the court who lhall make default &c. And (a) Kitchen, 
alfo allthofe who fliall levy a hue and CRVwithbut to. 
tauife, or lhall negleft to levy one where they ought, ot to (^) 
purfue one rightly levied; 

Vkw of Frankpledge, 

SeA 5^. Alfo (e) it is laid, that cveW vill within the (<■) Kitchen 
precinft of a torn is indiiSlablc ill it for not having a pair of 53- . , 

Hocks, and lhall forfeit five poilnds. chaptrf." 

60. Alfo by (J) ftatute, many dther offences are Kitchen 
Inquirable in this court, which it would be too long to enu- it. 
nierate in this place. a.Danv.Abr, 

291* 

Se^. 61. But it hath been (e) refoived, that a man cart- j. 
not be amerced inacourt-lcet for furcharging a commoiii Abr. '51.' 
kccaufethis only concerns the private intereft of the inha- *. R. Abir.Sj. 
bitantSi 


Seff. 62. Yet it hath been (fj holdeni that if there be a 
by-law made in a court-lctt, in purfuance of a cuftom to 
make by-laws, that no one lhall receive a poor man to be 
his tenant, who lhall be chargeable to the town, under a cer- 
tain penalty, and afterwards an inhabitant offend agafnft 
luch by-law, he may be prefented at the court- Icet and com- 
pelled to pay luch penalty. But if fuch by-laws be valid, it 
i'eems clear, that they depend entirely on the cuftom, and 
are. not binding of common right; for that the court -leet, 
as fucli, hath nothing to do. with fuch matters of a private 
nature : and how . far any fuch court may receive from a 
fpecial cuHom, a new collateral power of a dilFerent nature 
from what naturally belongs to it, may delcrve to be con- 
£dered; But it (j;) feems that of common right any court- 
leet, iVith the allcnt of tlie tenants^ may makeBy-Iatvs under 
certain penalties, in relation to matters properly w'ithin the 
eohuiance df ftich court, as the reparation of the highwaySi 
6cc. Alfo there (A) feems to be no doubt, but that, by 
cuftom, a court-baron may make by-laws, for the well regu- 
lating of common^ and fuch like private matters ; and there- 
fore wherea court-leetand court- baron are holden together at 
thefameplace, as they ufually are, it feems that what is tranf- 
afbed therein in relation to publick matters, (hall be applied 
to the (iV jurlfditiion of the court-lect, and what is done in 
rtlatioh to ptivate maters, lhall be intended to be done by 
the court-baroii. . 


(/) *• R, 

Abr. 541. 
Lane 55^ 564 


fg)it.H.7.i4 
H« 7.40* 
5. Coi 63. 
Hobart 21 it. 
Kitchen 45. 

(A) I. Dan^.# 

735- 737. ^ 
Kitchen 78. 


(1) Chap. If# 
fe^. 6. 


Vou 111 


As 



Of the SHERJFF^s TORN. 


Bk. t. 


146. 


As to THE SIXTH GENERAL POINT of tllig chapter, ViKl 

Within what place offences iudi£lable in the fheniPs torn 
muff arife. 


63. Tt feemeth that it is not material, whether fuch 
{a) offences did arife within the hundred in which the torn 
is holden or not ; for though the (herifF ought to hold his 
torn in every particular hundred, yet it feems, that in each 
of them he holds it for the whole county ; and it is certain, 
that he hath a general jurifdi£tion throughout the whole; 
yet it feems, that the jurors lhall not be charged on their [b) 
oaths to prefent any offences but thofe ariiing within their 
particular liundreds. Alfo it is provided by the Jltaute of 
Marhbridge, c. 10. that thofe who have tenements in dif- 
ferent (c) hundreds, lhall not be compelled to come to any 
torn, but only in the bailiwick wherein they fliall be con- 
verfant: Alfo it [d) feems clear, that no offence, arifing with- 
in the precindls of a leet, is inquirable in the torn, unlefs there 
hath been a negleft to prefent it in the lect ; but after fucli 

B. Prefent. i. a ncglcft it feems the better/^) opinion, thfc it is inquirable 

Diilt. Shcr. in the torn, li^ft otherwife there fliould If: a failure of juf- 
39 V 39 *- tice. Yet it feems certain, that in pleading you [f) cannot 
(O jV. 1I°4. proceedings of the IherifTs torn againft any offence 

4,. * ' ’ arifing within a leet, without exprefly alledging ihat the leet 

S2. H. 7. 18. had negledled to inquire of it, for thal fuch a negle6i is not 

Moor 607. to be prefumed, where it doth not appear. 

Finch Z46. ^ * * 

C. Jnc. 5B4. 551. Coi\, 4. Init, 261. (/) C. Jac. 551. 


l 3 alt# 
Sher. 285. 
Finch 24 i, 24 s 
Con. C. Jac. 
55 >- 

{b) Crem. 
212. 9 

Dalt. Sher. 
388. 

(0 2. Inft. 
120. 122. 

I. R. 

Abr. 543. 
Crom. 212. 
Co. Lit. 168. 


As to THE SEVENTH GENERAL POINT of thlS chapter. 
By what jurors, and in wdiat manner, indiflments in 
the Iherifl’s torn ought to be found. 


S’///. 64. It iscnafted by thcy?/7/«/<?(7) offVeftmlnflerthe feconJ, 
c. 13. “ 'rhatthelheriffihall takeno inqueft cither or 

“ by virtue of the king’s writ, but oy twelve lawful men 
“ at the Icaft, who fhall put their feals to fuch inqui- 
“ lltions and the fame is alfo provided as to bailiffs of 
franchifts. 


2. Tn.T. 3S7. 
s.Haic Tc. 
r c:. 

(7) Thisa^t 
reipedts only 
luch iiiqnifi- 
rions as arc a 
fountlaiio-.i 

for iTiTprifonment, ami not inqiiifltions for offences where the party cannot be appre* 
hcndcd. 3. Burr. 186:. 


Scfl. 65. Tn the coiiftruiftion of this ftatute it hath been 
Dalton’sOflice holden, that if there be more tlian twelve jurors, and alt 
agree to tlie inqlillition, all muft let their feals to it; but that 
the cafe rf fufficient if twelve of them only agree, for thofe twelve 
Coicbrokc v. to fet their feals. (8) 

Elliot, where it 

is determined that it is not neceflary that inquifitions fliould be fcalcd, except only fuch 
AS are a foundaiion fos^imprifonmeni. 3. Burr. z86i. 

66 * 
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• Seff. 66. And it is &tther enafted by i. Rich. 3 « c. 4 * 

** That no officer return or impanel any perfon to be taken 
“ or put in any inquiry in any ffieriirs lorn, but fuch aa 
be of good name and fame, and having freehold to the 
‘‘ yearly value of twenty Ihillings^ or copyhold to the yearly 
value of twenty-fix ihillings and eightpence, on pain of 
forty Ihillings, &c. And that every -fuch indiftnient 
before any IherilF in his torn otherwife taken, (hall be 
“void.” 

SeS. 67. Awd note, that courts-lect feem to be within i. Inft. j88< 
the letter of the faid ilatute of IVeftmnfter tht fennd, and are S. IV C. 85. 
faid by fome to be within the equity of the faid ftatute of 
I. Rich. 3. : but tliis feems queltionable ; -for it is faid, by - 
fonje books, that any perfon happening to be prefent at a 7 * S- * 3 * 
coiirt-ieet, or to be riding by the place where it is holden, b* 
may for the want of jurors be compelled by the fleward to j.’h. 7 
be fworn, whether he be refident within the precinds of the 
leet or not ; ■ by which it feems to be implied, that any per- 
fon whatfoever^s capable of being put upon the jury in 
a couft-leet. 


Sefl. 68. And to prevent the altering or imbezzling of 
any fuch yidiftment, it is enafted ^ (g) i. Edw. 3. ft. 2. 
c. 17. “ that the IherilFs and bailiiis of franchiles, and all 
other that do take indictments in their torns or elfe- 
where, where indictments ought to be made, ffialltake 
fuch indictment by roll indented, whereof the one part 
fliall remain with the indiCtors, and the other part with 
“ him that taketh the inqueft ; fo that tire indiftments 
** lhall not be imbczzled, as they have been in times paft j 
“ and fo that one of the inquefts may fhevv the one part 
of .the indenture to the jufticcs, when they come to 
“ make deliverance.” 

to be indented. 3. 


2. Tnll. 38s* 

S* P. C. 83* 
12. Co. 43. 
(9) This a£l 
only relates to 
fuch indiU^ 
ments as were 
to be deliver- 
ed over to the 
jufticcs ; pre* 
fentm^nis are 
not within the 
meaning of it» 
and therefore 
not neceflary 
Burrow x86x. 


SeB. 69. And there is no doubt, but that this ftatute Hale 71. 
extend^ as well to courts-leet as the flicrilFs torn. 


SeB. 70. Alfo there are many particular cuftoms ahd ^eilw. 141. 
ufages in relation to the taking of indiAments in thefe ,43. 
courts i but it feems to have been anciently the moft general Dalt. Sher. 
courfe to impanel not only a grand jury, but alfo a 3 * 8 , 389 . 
jury of twelve men, which was commonly called the ***’ 
petit jury ; and that all offences were firft prefentedby Keilwood^fc 
the headbotonghs, and the prefentments affirmed bjr the 9. H. 6. 44, 
petit jury, before they were brought to the grand jury: 
however, it feems that no exception can be taken to any 
fuch indidmsnt, in refpeCt of the non-oblervancc of ^ 
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fiidi cnftom or nfage, for that no averment lies agdinft tb* 
a&s of a court of record, and every judge of fuch court fluill 
be ptefumed to ad: according to the rules of it. 

Haie6«. *s above faid concerning indidments 

C. Eiiz . 371. taken before the Iheriff in his torn, is to^ be intended of 
fuch only as are taken before him ex officUy for that he is 
reftrainea to take any fuch indidment, by virtue of any writ 
or comraillion by 28. Kdw. 3. c. which reciting that 
the people had fuffered many mifcliiefs, for that foeriffs of 
divers counties, by virtue of commiiSons and general writs 
granted to them at their own fuit, for their liiigular profit to 
gain of the people, had made and taken divers inquells, to 
caufe to indid the people at their will, and had taken fine 
and ranfem of them to their 0iA/n ufe, and had delivered 
them, whereas fuch perfons indided were not brought be- 
fore the kir.g’siuflices to have deliverance, doth thereupon 
enad, for to efclicw all fuch mifehief, that all fuch com- 
“ mifiions andVrits before made, be utterly repealed, and 
that from thenceforth no fuch commiVions nor writs 
“ fliall be graiitted.” 

P.KB. 91. ^eii. 72. Yctitfecmeth not to be clearly fettled, whe- 
ther by virtue cf this ftatute, all fuch writs and comraif- 
SaUuid 190!’ proceedings thereon, be imade wholly void or 

a. loft. 388. 

As to THE EitiHTH GENERAL POINT of this chapter, 
VIZ. In w!iat manner indidments in the flicriff’s tom are 
to be proceeded upon. 

Summary 173. ' 3 ' recited by i. Edw. 4. c. 2. “ That many 

S. r. C.'^77- of ^hc king’s people by inordinate and infinite indiclmenta 
84. and prefrntmcnis of felonies and other offences, taken bc- 

Dalt. Sher. fore ihcriffs at their torns, or law-days (which were often- 
• S affirmed by jurors having no confciciicc, nor any free- 

holtl? often by tlic flicriff’s menial fervantsj, Had been 
ch. *9. fett. arrcllcd and iiiiprifoned, and conilrained to make grievous 
*«• i 4 * fines and ranfonis, after which they had been enlarged out 
of prifon, and the faid indidments and prefentments im- 
hezzlcd and withdrawn.” And thereupon it is enaded, 
“ That all indidments and prefentments before any of the 
king’s flieriffs in his counties, except in London, their un- 
dcr-lhcnffs, clerks, bailiffs, or miniflers at their torns or 
law-days, they, nor any of them, lhall have power to at- 
“ tach, arrell,. or put in prifon, or to levy or take any fine 
or amerciament of any perfonfo indided or prefented, by 
“ reafon of any fuch indidment or prefentment, but that 
« the faid Ihesiffs and updcr-fiieriffs, clerks, or bailiffs, and 
• • ' * “ their 
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** ‘their minifters, fliall deliver all ftjch indiftments and pre- S** 4 - Term 
** fentments to the juftices of peace at their next county fef* 5 * 5 * 

** fions, on pain of forty pounds. 

And by i. Edvr. 4. c. 2. it is further enaded> that 
** the faid juftices of peace lhall have power tb award 
procefs upon all fuch indictments and preientments as 
^e law doth require, and in like form as if the faid 
indictments and prefentments were taken before the faid 
** juftices of peace ; and alfo to arraign and deliver all fuch 
** perfons fo indited and prefentcd before the faid llierifFs, 

&c. And fuch perfons which lhall be indiCted or pre- 
** fented of trefpafs, (hall make fuch a fine as lhall feem 
lawful by their diferetions. And the eftreats of the faid 
** lines and amerciaments lhall be enrolled, and by indenture 
*' be delivered to the faid Iherifbs, under- Ihcrifts, their clerks, 
bailiffs, or minifters, or fome of them, to the ufe and pro- 
*’ lit of him that was Ihetiff at tlie time of fuch indictments 
** or prefentmcT^ts taken. * 

And by i. Edw. 4, c. 2. if any of the ftlid Iheriffs, their 
** under-lheriffs, clerks, bailiffs, or their minifters, do arreft, 

** attach, or put in prifon, or caufe any fine or ranlbm to be 
taken, or levy any amerciament, of any perfon or perfons fo 
“ indicted or prefeiUed, by reafon or colour of any fuch 
indictment or prefentment taken before them, at tiieir 
torns or law-days above rehearfed, before that they 
have procefs from the faid juftice of peace, or eftreats 
** delivered out, of tlie faid indictments or prefentments 
fo broiight, delivered, and prefented to them, that then 
tlie IherifFs which fo do, lhall forfeit an hundred 
** pounds.” 

Sfff, 74, It is obfervable, tliat by the words, of this *• ’o, 

ftatute, juftices of peace may award procefs on any fuch s’*p*^c. 
indiftments, in like manner as if they had been taken be- 4.* k.* 4. ’3 A* 
fore themfelves ; and yet it is clear, that if the Iheriff’s tom F. Tom, 3, 
had no authority to take the indiClmcnt removed before fuch 
juftices, they have no power to proceed upon it, as they 
might have done, if it had been taken before tliemfelves ; 
for the ftatute, in giving them fuch power to proceed upon 
indictments in the IhcrilPs torn, muft be intended to mean 
fuch only as were there lawfully taken, not tbofe which were 
void ai initio, as being taken coram non judice \ nor is there 
thelcaft intimation in the ftatute of an intent to enlarge the 
Iheriff’s power in taking indictments, but the whole purport 
of it is to reftrain him from proceeding on them. And to 
this purpofe it hath been fo largely conllrued, that not only . 
the judge of the court is punilhalile for awarding fqph pro- /"j? 

#sf$, but alfo the officer for obeying it. — f It ba® alfo been * * ^ 

L 3 held. 
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held, that this ftatute tjdtcs away the power which Iheriffs 
had by the common law, and the ftatute 23. Hen. 0. c. 9. 
of balling perfons indited before him in his torn, (10) and- 
obliges him to return fuch indi^ments to the juftices at the 
ne{t feiSons. 


As to THE HINTH GENERAL POINT of this chapter, viz. 
In what manner indidments in the iheriff’s torn are to be 
traverfed and determined. 


(di)Finch 386 f 
Keilw. ^'2.66. 
3.Mocicrnx38- 
Dyer 13. 

(^) Keilw. 141. 
45. E. 3>26^ 
* 7 ‘ 

(^',FaBar.27i. 
Ktilw. 66. 

41. Ed. 3.28. 


(d/) ?.H. 7.4r 
p. Trav, 183. 
Keilw. 52.661 
Dyer 13. 


(e) Keil. 66. 
3 'i 7 - 


Se^. 75. It feems to be (a) agreed, that a prefentment 
by ( 4 ) twelve or more in a torn or Icet, of any offence with- 
in the jurifdi£tion of the court, being neither capital nor 
conperning any freehold, fubjefts the party to a fine or 
amerciament without any farther proceeding, and binds him 
for ever after the day on which it is found, and admits 
of no traverfe to the truth of it ; but (c) fome fay, that 
the party may have a writ of falfe prefentment againft 
the jurofs the fame day on which the indjdnient is found ; 
yet it Teems agreed, that no tnftance can be Ihewii of any fuch 
writ being ad Ually brought. But if the presentment concern 
the party's life or freehold, as if it charge hiip with not 
repairing fuch a highway, which he is charged to be bound 
to repair by the tenure of his land ; it feems cfear, that he 
may remove it into the king's bench and traverfe it ; but 
not if it barely charge his perfon, as for digging a ditch in 
the highway, or not cutting tlie branches of his trees hang- 
ing over it, &c. Alfo it (e) feems, that a man may in like 
manner traverfe an indiftment of an offence wholly out of 
the jurifdidion of a court-leet; as of an affray or nufance 
done out of the prccinft of it, or of the non-appearance of 
a pciibn at a lect, who lives out of the precinft of it. But 
if the affray or nufance were within the prccind of the lect, 
it feems, that no one can traverfe it in refpeft of his own 
not livjng in it; and that a perfon who lives within thepre- 
cind of a lect (hall have no traverfe to a prefentment for 
not appearing at it. (ii). 


(11) A prefentment cannot be traverfed at the lect ; but the proper method is to ap- 
ply to the court of K-iog's Bench for a cerUoraxi to remove the prt:ft:niwen\ and when 
removed it may be ti uvcrled, Rexo/. Roupel, Cowp. 458. Fwf otherwife the defen- 
dant may be condemned and confined without the opportunity of being heard, 
or of taking exception in point of form to the prclcutmcnt itfclf, 1 1. Co. 44. But the 
{Court will not grant a certiorari for this purpol’e, when the amcrciaipeut has been 
efireated 4!td the fine paid, Rex v. Hpaton 2. Term P^cp. 1S4. 


Sell. 76. But it feents certain, that at this day neitlter 
the torn nor tlie leet havp any power to try any traverfe 
whatfoever. as hatlt beeq inore fully Ihewu> leftion the 
thirtcentl|i. 
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Seit, 77. But it is certain, that the juftices of peace may 
by forice of the abovementioned Aatute of i. £dw. 4. try a 
man indided of felony before the fhcriffin bis torn. 

SeS. 78. Alfo it feems, that they may try a peribn 
upon any other indictment in the torn, which is traverfable 
at common law; but that they have no power to take any 
traverfe of any other indictment in the torn, for that the 
words of the ftatute are only that they may award procefs 
on any fuch indictments as if they had been taken before 
themfelves, and alfo arraign and deliver the perfons indited, 
which muft be intended of tliofe indiCted of felony, who 
only are faid to be arraigned, and that perfons indited of 
trei'pafs fhall make fines, &c. by their diferetion, without 
faying, that they fhall be tried ; by which it feems to be im- 
plied, that perfons fo indiCted (hall be fined, as they ufually 
were before in the torn, and (till are in the lect, and that in 
fome cafes without any farther trial, as is more fully (hewn 
in tile prccedent^feClion. * 

For the (hcriff’s oath of office, vidc'j. Geo. I. c. 1^. for the manner of pafling hit 
accounts, 3. Geo. 2. c. 15, 16. and for further particui irs, vide Jjnpej’s Office of 
Sheriff*. 


1.4 
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CHAPTER THE ELEVENTH, 
or 

The COURT-LEET, 

4. Comm. 270. A COURT-LEET is a court of record, having the fame 
Finch 246" ' ^ within fome particular prccinft, which the 

* flieriff’s torn hath in the county. And therefore lince it 
(a) Seft. 45. hath been Ihewn in tlic precedent chapter, at what {a) time 
and in what place the sheriff’s torn is to be holden; 
C&) Se^. 10. and what perfpns owe fuit to it ; and what {b) authority the 
judge of it hath in relation to his proceeding on (i ) indift- 
Sea. 13. and alfp in relation to [d) fines and amerciaments ; 

(^/)Se6t. 17, W appointment of conflablcs; and having alfo 

&c. * Ihewn what (f) kind of offences are inquir^ble in this court; 

(^) Se£t. 33. and within what (jj place fheh offences mull arife ; and by 

tf) S (^) juroh, and in what manner indidlments in it arc 

v c r 5 ** to be found ; and in what manner they are to be (>) pro- 
(^ jscft.64. ceeded upon, travprfcd, and determined ; and fince the 
&c. COURT LEKT hath rsgularlv the very fame jiirilhiftion with 

p) THE sin riff’s torn as to all thefe points, except in fome 

fpecial cafes, which have been already taken notice of in the 
chapter concerning the sheriff’s torn ; I fliall refer the 
reader to the laid chapter fqr all thefe particulars. 

ft.Inft. 71,72. Aud.I (hall only confidcr in this place, 

22. Ed. 4. 22. 

1. Tlie end of Inftituting thp court-]cet. 

2. How far it exempts thofe who live withiu its prct 
pin£ls from the torn. 

3 How far it is fubjeft to the ovcif^ight of the 
torn. 

4. For what caufes it may be forfeited. 

5. What ought to be the form of a caption of ai^ 
indi£tmeiit in it. 

As to THE FIRST POINT, the end of inilituting the 
pourt-lect. 

i:.Tr. '.>•!. Si( 7 . 2, It fccms that anciently all people who HOW owc 

*. iiu'., 7i,v*- fuit to any court-lect were bound to come to the IhcrifPs 
torn, ^n order thete io take the path of ^legiance to the 

Hin?, 
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]i:ing, . and to be incorporated into feme tithing, and for 
fuch pther purpofes as are fet forth more at large in the pre- 
cedent chapter. (*) But it being more for the cafe of '*)Sea. a, 
the people, to have courts of this kind holden in their own jonn 183. 
townihips or manors, by degrees grants of fuch courts* 6. Coke 77, 
were obtained from the kjng for moil manors and towns, 
not only by the lords of manors, but alfo by other perfons 
who had no lands in the places for which they obtained fuch Dyer 30. 
grants, and for a yecompence to fuch grantees, for the 
cliarge and trouble they were fuppofed to have been at in 
procuring fuch grants, it was ufual for the inhabitants who 
had the benefit of tliem to agree to pay a certain fum of mo- 
ney, called Capitagti or certum Uta^ f^c. at every fuch court- „ 
leet; and for the non-payment of this duty or refufal to Ii"coke4». 
prefent it, fuch grantees may preferibe to amerce the de- i.Roll 3*1^73, 
faulters, and to dihrain for the amercement ; but no fuch i.K.Abr.iif. 
prefeription fhall be allowed fpr any other matter whatfo- 4 - Purrpw 
over of a private nature. ***'' 

As to THE SECOND POINT, v'i^. How far ar court-Icet 
exctnpts thpfe vyho live within the precinAs of i\ from the 
torni 


Se^^. 3. It feenis to be a general ( a) rule, that no man (a)Dait.Shec. 
can be within two leets ht the fame time, and in the fame 402, 403. 
refpeft ; from whence it follows, that he who rcfidcs within 
the precinds of a leet, the lord whereof doth duly hold his ^ 
court, cannot be compelled to come to the forn, or any f. Lect, i. 
other fuperior leet, for the taking the oath of allegiance, or C. Jac. 584. 
any other fuch like purpofc, which may he as wellanfwered >o* 

by his attendance at his own leet. Yet if fuch private lect 
iiavc not the general jurifdidion of the torn, but be 
foccially granted for two or three articles of it only, it i.R.Abr.54*, 
Iccms, that the inhabitants within its precind muft attend (-J) Kcilw. 
tlic flicrift s torn for all fuch matters or which fuch private * 4 ** 

|cet hath no jurifdidion. Alfo it (c) feems to be a good ('c)c.jac.*** 
prefeription for a grand leet (to which other inferior lecis U3. 
may be fubordjnate in the fame manner as that is to the R:iyinon'J 294 . 
torn) to oblige the chief pledges, and a certain number of C.Ciir.75,7S. 
the inhabitants of every town within its precind, to appear 
at every fuch grand lect, to inquire of fuch oiFcnces as have * ^ 

pot been inquired of in the inferior leets. 

■ As to THE THIRD POINT, viz. How far tlie court -leet is 
fubjed to the overfight of the torn. 

Self. 4. It is faid, that the fherilFs torn as an (d) over- (^)F»eht 4 *» 
feer of this court, is tp inquire whether the titliings be whole 
pr^o. vid prefent defaults t;iat ure npt redrel^ in tlie cait. Sher. 

Jeetj 387.. 391, 
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Icct ; and it fecms alfo, that it Inay of common right in- 
quire of the concealment of offences inquirable in leets, and 
(a) C. Jac. of the defaults of the lords of fuch courts. However it {a) 

5S4. ^ feems clea*-, that a prefeription to this purpofc is good. 

(^i)a.R.Abr. And there is no doubt but that if a Icet be {b) feized into 
the king’s hands, all thofe who owed fuit to it ought to 
Finch :46. comc to the torn. 


As to THE FOURTH POINT, v/s. Foi what caufcB a court-* 
Icet may he forfeited. 

Se/1. 5. It feems, that this being a franchife not in- 
tended to be granted for the private benefit of the grantee, 
but for the good of the publick, for the more eafy and 
convenient adminiftration of juftice, fhall not only be for- 
feited by a£ls of grofs and palpable opprciiion and injuftice, 
(c) but alfo by bare omiffions, in not making it anfwcr the 
end of its inftitution ; as in the not (d) punilhing offenders 
in the fame manner as the law rcquire|^ or in (r) ncgle£tiiig 
to hold a court when it* ought to be holden (at leaft if fuch 
neglcfts be often repeated, and without a reafonable excufe), 
IT. Ed. 4. i. GT in not (/) providing an able fteward to difeharge the of- 
2.H. 7. II. fice, or in not taking care to have fuch other officers, or 
feO 1. Jon. other things as are neceflary for the exccuti&ii of juftice, as 
Ktlhv.i4S. conftablcs and alc-tafters, &c. ancl (^) pillory and tumbrel; 
152, " ’ but it is (A) faid, that a vill may be bound by prefeription 

(tf) Kitclicn to provide a pillory and tumbrel, and (i) that every vill is 
3 V , bound of common right to provide a pair of ftocks, 

(^)F.Lcet, i:. C. Kliz, 12;. Mo. 573, 574, 607. i.Jt)ncs2S3. (/>)C.Eliz, 

69S. Moor6o7. (/VKitciicn 13. Carter 29. Con. Moor 573, 574. j. Jon. 283, 

As to THE FIFTH POINT, VIZ. What ought to be the 
form of the captigii of an indidlmcnt in a court-leet, 


(0 Co. Lit. 

Kitchen 73. 
C • J <iC . 1^3* 


(i) Vide flip. It hath been (i) refolved, 
c. ic. left. 9. . 

gaikclU 195. First, That the caption of an indiftnient, ad 

eur. vif. franc. pUg. cum cur. bay on. i^c. is good ; for that 
the words cum cur. haron. lhall be rejected ; and it cannot 
hut be intended that the indiflment was taken by that court, 
which alone bath the colour of authority to take it. 


Salk. soo. ?• Secokdly, That the not fetring forth in the 

caption whether fuch court be holden by g) an^ or prfferip- 
tien is helped by a multitude of precedents. 


SceColcbroke t Se£i. 8. Thcfe courts were very properly adapted to tlie 
n. Klliot, 3. ouftoms, manners, genius, andpolicy ora people upondieir 
?urr. 1863. fcttlcment; but, lilje all other human jufildiftions, 

have 
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l:»ave varied in the courfe and progrefs of time, as the 

government and manners of the people took different turns 

and fell under different circumftances ; ai\d the bufinefs of 

THE sheriff’s TORN and of THE COURT LEET hath oflate 

years declined and fallen in general on the quartes. ses- ‘ * 

sionsl of the fev^ral counties throughout the kingdom. ’ 


"CHAP- 
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CHAPTER THE TWELFTH. 

Of arrests 

BY 

Private PERSONS. 

IJAVING thus endepoured to ftiew the nature of tht 
courts which have jurifdidtion over criminal offences, 
I am now to fhew in what manner oiF^nders arc to be pro'* 
fceded againft by fuch courts. 

And in order hereto I fhall coniider, 

1. HoW‘ they are to be apprehended. 

2. Ijn ythat manner and in what cafes they are to be 
bailed. 

3. In what cafes and in what tnannej they. are to be 
committed to prifon. 

4. How far they and their affiants are punilhable for 
a hindrance in bringing them to public joftice. 

As to tlic firft of thefe points I fhall confidery 

First, In what manner fuch offenders are to be appre** 
bended by private perfons. 

Secondly, In what manner by public oiEcers. 

Thirdly, In what cafes it is lawful to break opcndoor» 
in order to apprehend them. 

As to arrefts of foch offenders by private perfons, I fhall 
examine 

1. Where arrefts of this kind are commanded and en- 
joined by law. 

2. Where they arc permitted by law, 

5. Where they are rewarded. 
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As ta THS FIRST POINT, viz. Ill whBt caies arreftt by 
private perfons are commanded and enjoined by law. 

Seff. I. It leems clear, that (a) alt perfons- whatfoever -139. is** 
who are prefent when a filmy is committed, or a dangerous ®“™f •s* 9 ®* 
wound given, are bound to apprehend the oiiender, on **““®^* 
pain c^being fined and imprifoned for their negleA, [b lun- inft.* «*/* 

Jefs they were under age at the time. F* Cor. >93. 

F. Cor. 395. i.Hale 73,76. (.Black. $61. 

BeS. 2. And for this (r) caufc, by the common law, if (c) Summ.90. 
any homicide be committed, or dangerous wound given, **Hale 73. 95, 
whether with or without malice, or even by {</) mifadven- ^ 
turc or felf-defence, in any town or in the (f) lanes or j‘. 
fields thereof, in tlie day time, and the offender efcape, tire 4.1nfl. 183. 
town fhall be amerced, and if out of a town, the (f) hun- C. Car. ajz. 

dred lhall be amerced. 3 - 

F. Cor. 138. 

S 93 « > 99 . 351. 4(!. Con. I. Leon. 107. (^} a. Inft. 315. F. Cor. 30a. 

Dyer 210. (/) S. P. C. 34. 

A 

Se 8 , 3. And fince the^/uff of WiKchefer, c.»5. which (f)S.P.C. 34. 
ordains tliat (g) walled towns fiiall be kept Ihut from fun- 3 * 
fetting to fun-rifing, if the fail happen in any fuch town ’’ ® ® 
by night or by d«iy, and tlie oiiender efcape, the town ihall 
be amerced. 


Seff. 4. And as all (A) private perfons are bound to ap- W Sum. 90. 
prehend all thofe who lhall be guilty of any of the crimes *• Hale 448. 
above-mptioned in their view, fo alfo are they with theut- 
moft diligence to puiTue, and endeavour to take all thole 3’inft. 1V7I * 
who lhall be guilty thereof out of their view, upon a hue a. Inft. ijz. 
AND CRY levied againft them. 


Seff. 5. (;) Hue and cry is the purfuit of an offender 3. inft. 
from town to town till he be taken, which all who are pre- 116, 117. 
fent when a felony is committed, or a dangerous wound *• 5®*' 

given, are, by the common law as well as byilatutc, bound 
to raife againft the offenders who efcape, on pain of fine *. inft.'^. 
and imprifonment. Alfo it (ij Teems certain, that a man F.Corone39c. 
may lawfully raife it againft one who fets upon him in the C.Elii.654. 
Highway to rob him. It is alfo enafted by the /Mute ^Crom. 178. 

muebefter, i.^.Edw. r. c. 4. ( 1 ) that the hue and cry lhall Bwiton, c . 

I* levied upon any ftranger who lliaU not obey tlie arreft of (k) 9.E.4.*6‘ 
the watch in the night-time; and {m) 21. Edw. 1. It. 2. W Cm. Elia, 
winch was made againft trcfpaflci-s in forefts, chafes, parks 
and warrens, feems to allow the levying thereof upon any v ?/* 

iuch offenders. But if a man take upon Iiim to levy a hu^ S fit 2 

md cry witnout fufiicient caufe, be lhall be punilhed as' a De officio e'o-' 
duturber of the peace. ^ ronatoris. 

39. F.Trsf. ayt, Cromptoa (79. a.Halij loo, loi. 

Seff. 
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Seff. 6 i In order rightly to raife a hub and cbYi yoif 
otight to g 6 to the conftable of the next town) and' declare 
(a) ^ iaft. the fadi, and (a) defcribe the offender, and the way he is 
116. gone ; whereupon the conftable ought immediately, whetlier 

Sflmroary *"i‘. night or day, to raife his own town, arid make a fdarch 
Crompton 178. ^or the offender i and, upon the not finding him, to fend 
the like notice, vfith the utmoft expedition, by hbyfemeii 
as ^ell as footmen, to the conftables of all the' neigh- 
bouring towns, who ought, in like manner, to fearch for 
the offender, and alfo to give notide to their neighbouring 
conftables, and they to the next, till the offender be found. 

(i)S.i.c.63. 1 ’ every (i) private petfon isboundtoaffift 

feft. 13. an officer demanding his help for the taking of a felony 
or the I'uppreffing an affray, or apprehending tlie affrayersy 
&c. 


(OThisisnof t Alfo by the e/ 07 /ttMf {e) 13. Edw. i. ft. a* 

a penal law c. I. & 2.'and 28. Edw. 3. c. 1 1, it is enaded, That im- 
within the «< mediately upon rokberies and fclbnics committed, frefh 
Tcrfai? ” ** made from town to town ; and if the coUn- 

Cro.*Jac. 496. ** anfwcr for the bodies of fuch offenders 

i,.Mod. i4a. “ within the fpace of forty days (d), the inhabitants of 
Raftal 406. « the whole hundred, where the robbery (tj fhall be done, 

franchifes, being within precinfl: of the fame, 
“ fhall be anfwerable for the robberies done (f), and alfo 
Brook, Debt, “ the damages.” 

I 03 - 

Godbolt 58. 7. Co. 6. 2. Inft. 569. i. Sid. 11. (t/) 3. Lev. 3*0. Herne 213* 

Thefaurus Brevium 141. 2. Sauiid. 376. (e) Cro. Jac. 187* ii8. Yclve ii6« 
Noy 12$. Shower 94* Andr. 115. 117. Comb. 160, x6i. 

f /*) The robbery muft be done openly, and with force and violence, 7. Co. 6. 7. 
Salkeld 614. Styles 417. and not in any houfe, Moor 6so. 3. Leon. 262. Cro. 
Jac. 496. Cro. kliz. 753. Sed vide 7. Mod. 160. 157. But it is not ncceflary ro be 
in a highway. 7. Mod. 159. in a private way or in a coppice is fuvBcieiit, a. Salk. 
614. Carth. 71. Wilfon 41a. 437. Lord Raymond 8z 8. ii. Modem 8. .Strange 
teti. or on Sunday, Cro. jac. 496. Strange 406. 

ft, Yeht. 115. f But thefe ftatutes being thought oppreilive in fubjeding 
the hundred to an aftion notwitliftanding its utmoft exer- 
tions to apprehend the offender ; and alfo to force the fur-> 
rounding hundreds, as well as the party robbed, to contribute 
their affiftance to attain the ends of public juftice; it is 
cnafted by the 27. Eliz. c. 18. That the inhabitants of, 
** cveiy hundred wherein negligence, fault, or defcA of 
purniit and frefh fuit, after hue and cry made, fhall 
'< happen tobe,lhallanfwer and fatisfy bytheone moiety of 
** the damages, as fhall by force of the faid ftatutes be le- 
«< covered againft the hundred in which any robbery ot 

felony 
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« felony fliall he comn>itted That no hue and («)Toberfr. 

' cry, ‘or purfuit by tlie country, or inhabitants of any a 

hundred, (hall be allowed and taken to be a lawfol hue and (j, ^ *nam« 

cry upon, or purfuit after any the faid felons or offenders, of the clerk 
** except the fame be done and made by horfemen and of the peace, 
footmen.” — “ That no perfon robbed fliall maintain any r®‘’u**** 
« adlion upon thefe ftatutes, unlefs he fliall, witli as much hundred 
** convenient fpeed as may be, give intelligence of the felo- where the of. 
** ny to fome of the inhabitants of fome town, village, or fence is com. 

hamlet, near unto the place where fuch robbery fliall be mjttedj which 
** committed ; and alfo, firft, within twenty days next be- **hh** 
fore fuch aSion brought, be examined upon oath, before death o^r rA. 

“ fome jullice of the peace of the county, inhabiting in the moval. 

** hundred where the robbery was committed, or near the 37o- 
“ fame, whether he knew the felons or robbers, or any of 
“ them ; and if upon fuch examination it be confefled that Jo. ^t.*3^’. 
“ he docs know tliera, he fliall before adion brought, enter Clift. 378.* * 
•“ into bond before the faid juftice, effeftually to "profecute Raftai 406. 

“ the faid robbers by indidment or otherwife.” » 

142. 

C. Car. 26. 37. 2, Salkcld 624« 

Blit by 8. GeOp a. c. i6. No perfon fliall maintain any 
adion upon the above-recited ftatutes, unlefs be fliall, 
over and aboye the intelligence required to be given by 
“ the Jlaiute of Elizabeth^ give notice of the robbery com- 
mitted on him to one of the conftabks of the hundred, or 
to fome conftable or officer of fome town, parifh, hamlet, 
village, or tithing, near unto the place where fuch robbery 
“ lhall happen, or fliall leave notice {/;) in writing of fuch 
“ robbery at the dwelling-houfe (e) of fuch conftable or 
‘‘ officer, deferibing in fuch notice, the felon, or felons, and 
the time and place of the robbery ; and alfo fliall within 
the fpacc of twenty days {d) next after the robbery com- 
mitted, caufc public notice to be given thereof in the 
London Gazette^ therein likewife deferibing the felon or 
felons (if), and the time and place of fuch robbery, toge- 
ther with the goods \f) and effefts whereof he was robbed ; 

‘‘ and fliall alfo before any fuch a£tion commenced, go be- 
fore the chief clerk, fccondary, or filaz;?r of the county 
“ where the robbery happened, or the clerk {g) of the pleas 
wherein fuch aftion is intended to be brought, or their 
reipeftive deputies, or before the fheriff of the county 
** where the robbery fliall happen, and enter into a bond 
*• to the high conftable, who is authoriled to fup- 

** port or defend fuch adion of the hundred, in the penal 
lum of loo/, with two fufficient furcties for fecuring the 
due jiayment of his cofts in cafe be fliould be nonfuited, 


(^) Strange 
406. 1170. 
Comyns 345. 
{c) Wilfon 
10 3. 109. 

(</) March I r. 
Cro.Car. aiu 
Noy 21, 

3, Lev. 328. 
Sid. 4e. 209. 
(c) i.'Wilf. 
105. 109. 113. 
(/) 2. Barnes 
371. 458. 
(^)Andr.ll6. 


1. Term 
Rep. 71. 
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MndticiW f By 8 . Geo, 2. t. i6. f. 3. STo liu'nJr^ of frajifchifc 
i.Sid. n. ^ therein (hall be chatgeable by Virtue of thefe liatutM, if 
'* one or more of thJ feloiis be apprehended within forty 
<0)Dong.7O4.« days fa) next after fucH public nbtice given iii the Lbn^ 
*’* Jin Gasuttt** 


f By 8. Geo. 2. c. 16. f. ri, “ Every conftable of b'fficef 
** to whom notice ftiall be given aSaforefaid, and every coh-J 
** fbble 6f the hundrcdj and iveiy conftable, bbrlnolder,' 
headbofo'Ugh, or tidiingman, of any to^n, jiarilh, vil- 
** lage, hatnlct, or tithing wifhin the hundred, or the frah- 
chifes within the precinft thereof, whefein fucH robbery 
** (hall happen, ftiall with the utnioft expedition make 
** and cauie to be made frelh fiiit, and liue and cry after the 
** felon or felons, oh pain of forfeiting five pounds.” 

to. Modern ^ gjij j,y 2^ jj. ti No aftiori, fait, oriri- 

139. ** formation, (hall be brought unlcfs within fix months 
Moor 878. * “ next afte'r the matter or thing done ; in whicli aftion ah 
BrowDlowi56. “ inhabitant of any hundred may be a*'witnefs.” 

Sidet&D 139. * 

t By 224 Gco» 2. c. 24. no pcrfoh whatever (hall recover 
againft any hundred more than 200/. unlefs the perfon fd 
robbed (hall at the time of the robbery be together in com- 
pany, and be in number two at lead, to atteft the truth of 
the fame ; nor by 30. Geo. 2. c. 3. and 44 Geo. 3. c. 2. f. 1 18. . 
unlefs three perfons be prcfent, if the plaintiff is receiver of 
the land-tax. 


AkREsTS of offenders by private perfons permitted by law, 
are cither. By tlieir own authority ; or, By a warrant from 
a juftice of peace. 

Arrefts of this kind by their own authority, arc either. In 
lefpeft of treafon or felony } or. In refpeft of inferior ef* 
fences. 

Arrefts of this kind in refpeft of Treafon or Felony* 
are either. For tlic fufpicion of fuch crimes already donci 
or fuppofed to have been donu ; or, To prevent their being 
done. 

As to fuch arrefts for fuch fufpicloh, I (hall endekvbut 
to ihcw, 

i. What arc fuflicient canfes of fufpicion. 

VI. By whom the perfon aricftcJ mud be fufpefted. 

3. Whether 
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„ v3% Whetherany fuch caufe will julUfy an atre^witete no 
treafoh or felony at all bath Been conbolttecli or dangerbos 
wound given. 


• i6t 


, 4* Ip what manner an arrefl fbr fuch fni^icion is to bo 
jniiified in pleading. 

, Sfff. 8. As to tije B^partignlar^ via:. What are fnffi .* 
cient caules iof fufpicion, 1 lhall lake notice of fome of the 
prindpal of them, which are generally ^reed to juRify the 
arrcft of ah innocent perfoii for fefAay. 

Se^. 9. First, The cbmmOn (aj fame of the countty. («) ». H. 7.. 
Rut It (i) feehis; that it dught to appear upon evidence, in «$• 
an a£lion brought for fuch an aneft,mat fuch fame had fome *' -‘I” 
probable ground. 

11. £• 4. 4. Dyer 236. Bfidg. 62. 7. £. 4. 20. Summary g't. Keiiw. 81. Pul- 
ton 13. (^) 2. Juft. ^2. Croiu. 981 99. S. P. C. 97. BnC^on 143. and fee the 
cafe of Ledwich Catchpoie, Cald. 291. * 

Se^. io, SecoRdly, The (r}«living a vagrantj| idle, and CO 7- 4 *» 9 - 
diforderly life, without having any vifiblc means to fupport summary ^91* 

Pulton 13. 


Se£t. II. .Thirdly, The belpg In (J) Cq|fipany with W 4 * 
one known to be an offender, at the time of the offence ; or . 

(«) generally at other times keeping company with perfons 
bf fcandalous reputations. Summary 91. 

(ej a. Inft. 5a. Ctott. 98. 


Seii. 12. FovktHLY, The being found in fuch cir* 
fcumflanccs as induce a ftrong prefumption of guilt i as (/) ^ 

coming out of a houfe wherein murder ha^ been com- 4. 
initted, with a bloody knife in one’s hdbd ; Or being la. Co^a. 
found in (g) poffcffion of any part of goods ftolen, with- 1 ^ 4 ‘ 
out beiiig »le td giVfc a probable deebunt of coming Honeftly ct EH*. 901. 
bytliem. c!Tac.*i9o/ 

Pulton 36. Summary 91. Moor 6eo. 


Se^i 13. Fifthly, The behaving bnc’s fclf. in fuch 
manner, as betrays a’ confeioufnefs of guilt ; as [h) where (^) Crom.98, 
a man being charged witli a tr^fpn or felony, fays no- 
thing to it, but feems tacitly by his filehce to own him- 
felf guilty-; or where a man accufed of any fuCh crime, 
upon hearing that a warrant is taken out againft hhn, doth 
abfeond. 


SeS. 14. SixTiitY, The being f/j purfuedbydn HUt (»;. .9.21. 

AND CRY. *?*• 

I9. £. 3. 39. 

F. Trcf. 252. 5. H. 7. 5. ai. H. 7 .mI. Summary 91. 

M As 


VoL. III. 
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As to the fecond piurticolary viat. Sy whom the ptrfoa 
muft be fafpeded upon fuch an arreft (or fufpicion. 

(tf) 10. H, 7. ^ SeS. 1 5. It fecms to be (a) agreed, that the law hath fo 
i^ Halc 70. t^dcr a regard to the liberty and reputation of every perfpn, 
i. H. 7. 15'. that no caufes of fufpicion whatfoever, let Ae number and 
Kcla 4. 20. probability of them be ever fo g||pat) will juftify the arreft of 
ao. E. 4.6. an innocent man, by one who is not himfelf irtdoced by 
C i fufpeft him to be guilty, whether he make fuch ar- 
ia. Col'jaV' bis own head, o^^in obedience to the commands of a 

17 £.,4, j. private perlbn, or even df a Conftable (b). 


(i) It appears to be liccidcd by the cafe of %amur.l v, Payne and others, on a motion 
for a new trial in EaOer Term, zo. Geo. 3. that coiiftables and their aliillants are jui- 
tified in arrefting a man upon a given charge of felony, even akhough the goods charged 
to have been Ifolcn arc not found by them upon the fcarch- warrant, and the jury nnd 
that no felony was a^nmtrrcd. The ftrici: rule of law, •* that if a felony has 
** been committed, any man upon reafonable probable grounds of fufpicion may juftify 
V ai>prehcniliug the fufpeded* ptrfon to carry him before a magiftratc, but that if no 
" felony has been cximintrtcd, tiu; apprchcnlion of a perfon cannot be juftified by any- 
body,” was confidered as iiifonvcnit nt andliarrow - bccaufc if a man charge another 
with felony, and rc/|uiTe an' officer fo take liim ini.o cuftody and carry him before a 
magiftratc, k would he moil miichievous that the officer Ihould be bound firft. to try, 
and, at his ptril, cxercife his judgment on the truth of the charge. He that makes the 
charge Ihould alone be anfworabie. The officer does his duty in carrying the accufed 
before a magifti*are, who iiihuhorired to exSnine and commit or dileffarge. The au- 
thorities cited were, Ward’s cafe, Clayton 44.pl. 76. 2.‘ Male S4. 89. 91. 2. Haw- 
kins, c. 12. and 13. Bur the learned reporter adds, that none of them come ur> to the 
prefent cafe j and that it fs therefore the ftrft determination of the point, Douglas 359,. 
360. B. R. £aft. £3. Geo. 3. and in the cafe of Lcdwick and Catchpole, it was de- 
cided that a conftablc or other peace-officer may juftify an arreft for felony on probabU 
eviJince that a felony has been actually committed, although no pofit'rjc ebarj^e bej 
made, Caldecotts Cafes 291. 

As to tlic third paiticular, vl%. Whether any fuch caufc 
of fufpicion will juftify an arreft where no treafon br fe- 
lony at all hath been committed, or dangerous 'wound 
giMcn. 

(c>i. Inft.173. Self. 16. It is holden in fomc (c) books, that none of 
C. Jac. 194. the above-mentioned caufes will, in any cafe, juftify the ar- 
lummary * i ^ for the fufpicion of a crime, where iii truth 

2. H. 7. 3.^ ’ crime hath been committed either by him or any 

27.11.^8.23^ other perfon whatfoever. But howfoever this rule may in 
I. K. 4. 3. general be true, it feems very hardly maintainable in tlie cafe 
i‘ of an afreft of an innocent perfon upon a Hue and cry 

29. levied againft liitti, in fuch a place where his diaraftcr is un- 

iJ R. a! 559! known, and with fuch other circumftances, that the people 
Doug. 360. of the county have no rcafon to prefume it groundleft ; for 
in fuch cafes, it would be a great inconvenience to difeou- 
rage perfonsfrom following a hue and cry with that vigour 
zm dUjgfnce which the law experts and tlie public gpod 

requires, 
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by making them liable to an aRioti if it flioiild iii 
the event prove to have beeii levied without fufficicnt eaillet 
which they cannot tak: time to examine without delaying 
tlieir purfiiit : And iince the perfon injured by fuch an ilU 
grounded hue add cry has a good aftion againft him that 
nifed it, then: feems to be no neCeffity that he Ihould alfo 
have a remedy a^inft another. And mis opinion feems to 
be the more plaufible, for that among the (a) books (d) (a) tg. E; j. 
cited to niaiiftain the contrary, (r) tbit which alone doth c; 39. 
diredtty affirm it, feems to go upon an argument manifelily **-E*4- e.4. 
inconcluifive j for it fays, that an hue dnd cry is not a hib- (iu’il'a'iju 
jficient authority to arreft a man unlefs a felony be done, (t) 5*H.7ic.3. 
becaufe the words of the ftatute of JVeJlmuij^cr the c. 9. 
dre, “ that all men fhall be ready upon hue and cry to arrt'ft 
** felons,” but where no feloiiy is donO, there can be no 
ifelon, &e. To this it may be replied, that this argu- 
ment, if it prove any thing, proves that none but felons ead 
be arrefted od a hue ahd cry, which feems to be mani- 
ifeftly &lfe ; for it is agreed by all the books, l!hat if a felony 
be aAually comrflittM, an innqhent perfOn, on whom a (<0 Now by 
tauE AND CRY for it IS IcVied, may lawfully be arrefted ; 7* G*o. *. c. 
Alfo there feems to be nd doubt, but that hd who barely “ »®“dt 
attempts to rob a man, or who dangeroufty wounds him, ii'felohr.* 
may lafely jbe purfued and taken by a hue and cry, Vide Book: it 
and yet ^ere is no tpretenee to call fudi a perfoil a fe- p, >4^^ 
ion (rf;. 

ieH. And if it be ghinted lawful to arreft a man on 
a Hue and cry where no felony hath been committed ; 
from tlie like grounds it feems alfo to follow, that it is law- 
ful to arreft a man od the wanadt of a jufticc of peace, where 
no felony hath been tomniitted. But tliis point mall be more 
fully codftdefOd id the next chapteh 

As to the fouith particular, viz. th Urliat madner an aN 
keft for fdcli fufpicion is to be jUftified in pleading. 


SeSi. 18. It i^ems to be Certald, that whocvelf would juf^ 
tify the atreft of an innocent perfon by teafon of any fueh 
fufpiciom mUft not Only Ibew that hd fufpedOd the p^ty (r) AntcfcJft. 
himfelf, but muft alfo fet forth the caufd which induced 15. 
him to have fuch a fufpicibn, that it may appear to the (f) i.Ina.5* 
Court to have beena fufficient ground for his ptoceeding (g). ‘"g* 

Alfo it feems (h) certain, that regularly he ought cxprefsly to e. 
fhew, that the very fame crime for which bO made the arreft, Bridgman 6s. 
was.^ually committed. But ( i) if a man have fcveral caufes *• 

>'y J But by S4. Geo. t. c. 44. officers are now admitted to plead the general ilTiic and 
10 give tbs fpecial matter in evidence. f/bj 8. E. 4. 3. 27. H. 8. 23. C. Jac. 194. 
I inch 346. (i) 7. £. 4. »o. 2. Hale 81. 17. £. 4. 5. Bridgman 62. Finch 394. 

4 H. 7. ty a. 
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of fttch fu^cion, he is not bound to infift upon fome om of 
them onljr, but may aUedge them all, for that the replication 
(*) le. E. 4. ^ yS» tort dtmfiu anfwers the whole ; iu (a) where a man 
y* arrefts another, who is aft ually guilty of the crime for which 

“ arrefted, it feems that he needs not, in juftifying it, fef 
■ forth any fpecial caufe of his fufpicion, but may fay in gene- 

ral, that the party felonioully did fuch a £ift, for which he 
arrefted him, &c. 

SeSt, 19. As to the arrefting of offenders by private per* 
fons of their own authority, permitted by law for the pre- 
(hy^s^. 4. vention of treafm or ftlmy only intended to be done ; it (h) 
16 . feems, that any one may lawfully lay hold on another, 

SceB. i.c. vrliom he ihail fee upon the point of^committing a tre<7/0» 
60. *3. felony t or doing any aft which would manifeftly endanger 

the life of another, and may detain him fo long till it may 
' reafonably be prcfumed that he bath changed his purpofe. 
(e)Pop.ii,i3. this ground it (f}feemeth to be the better opinion, 

Owen 98.’ that not only'a conftable, but any private perfon, who (hall 
Moor *84. fee another expofe an infant in the ftreetf and reftife to take 
n, Hale it. may lawfully apprehend and detain him till he ihall 

confent to take carbof it. 

Seff. 2a As to the arreft of offenders by private perfons 
of their own authority permitted by law for inferior 
(i) See B. n offences', it (i) feems clear, that regularly no private perfon 
t'. 63. fed. 13, can of his own authority arreft another for a bare breach of 
84 * 17. the peace after it is over ; for if an officer caimot juftify liich 
In arreft without a warrant from a magiftrate, furely a for- 
(<f)Latch.i73. iiori a private perfon cannot. Yet it is holden by (e) fome. 
Vide the cafe tliat any private perfon may lawfully arreft a fufpicious * 
^ fiight-waUer, and detain him till be make i,t appear that he is 
L*d.^v.»o 6 . ^ ^ reputation. Alfo it hath been {f) adjudged, 

4. H. rf'iS. * that any one may apprehend a common notorious cheat go- 
Popham »e8. ing about the country with ftdfe dice, and being aUrnlly 
n ****«*' caught playing with theny, in order to have him before a juftice 

4. H. 7. fof the public good requires the utmoft difcourage- 

5! H. 7. j. tuent of all fuch perfons ; and the reftraining of private per- 

t. laft. 5a. fons from arrefting them without a warrant from a magif- 
(^i.Jo&.t49. trate, would often give them an opportunity of efcaping. 

And from the reafon of this cafe it lUms to follow, that the 
a. . . 54». pf jjjjy othgf offenders by private perfons, for offences 

in like manner fcandalous and prejudicial to the public, may 
bejuftified. 

Crora. 14,7. arrefts of fuch offenders by private 

14 H.'l. 16. pcribns having a warrant from a juftice of peace permit- 
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ted. by law, there iis no doubt bnt that where die law. But the war. 
authoriles juftices of peace to direA their mriantt to inch *2“** 
perfons, it doth implicitly anthorife die exeditioji of 

by them, ... . ’ to giwt oot. 

It u faid, will not juftify any one m the execution of Strange tctpa. 


As to the THIRD CENERAi, POINT of this chapter, via;. 
In what cafes the arrefts of offenders by private perfons. 
are rewarded by law, I Ihall give a fliort account of the 
ftatutes concerning this matter, in relation — ^To robbers ii\ 
liighmys— To counterfeiters and clippers of the cpin— To, 
Ihoplifters and other offenders of like nature — To burglars^ 
and felonious breakers of houfes — ^To odenders on the 


black aA— To difcharging the hundred — ^To Healing Iheep,^ 
&c.— To felons conviA— T q fmugglers :-~aitd To theft', 
boaters. 


Self, 22. And first, As to rtbhers itt lngh-ways. By 
4. & 5. Will. & Mary, c. 8. “ Whoever lhall apprehend 
and take one or more thief or robber iif any highway 
or road in En^md or IVaksyt and profecute him or them 
** till he or they be conviAed of any robbery committed 
** in or upon any highway (i), paffage, field or open place, (i)By6. Ge*. 
“ lhall receive from the Iheriffof the county where ftich i.c.tj.fca.8. 

robbery ivid conviAion lhall he, without paying any fee *•** 

“ for the fame, for every fuch offender fo conviAed forty Weftminfter, 
FOUNDS within one month after fuch conviAion and de> and other ci. 
mand thereof made, by tendering acertiJ^aUXa tbefald ties, towns end 
Iheriff under the hand or hands of the judge or juftices places fcallW 
“ before whom fuch felon or felons lhall be conviAed ; to*be 
** and in cafe any difpute lhall arife between the perfons fo highways to 
apprehending any the faid thieves and robbers touch- all inijean and 
ing their right to the faid reward, the faid judge or jufr P’?’??*®®* . 
tices fo refpeAively certifying, fliall by their faid 9ertift- 
V cate direA and appoint the faid reward to be paid in fuch nieaning oC 
lhares and proportions as to them lhall feem juft and tea- this aft. 
Ibnable. And if any fuch Iheriff fliall die or be removed ■ 
before the expiration of one month after fuch conviAion 
** and demand made, the next Iheriff fliall psy the fame with- 
in one month after demand ^ eertilicate brought as • 

** afprefaid : And the Iheriff making default in paying the 
faid fum, lhall forfeit double as much.*^ 


Sfff, 2 
*.* perfon 


j 4. & 5. WUl. & Mary, c. 8. « If anj^Gntulty m 
be kifled by any lohber in endeavouringto ““ “ 


apprehend, or m»Vip g purfyit aft^r him, the executors or 
f‘ adminiftrators, See: of fuch pcrfo.n ftall nmvit forty pounds 
*' from the flieriff, &c. upon certijuatf deHvered under the 
hands and leak of the judge or juftioes of alftze for the 
county whcKi the faA was dooo, or flic two nextiuftices 

Mi “.M 
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** of thp peace, of fuch perfon being fo killed, which ccftiRr 
*' cate the faief bdge, or juftices, upon fuiEcient proof bo- 
** fore th^ nuSe, are immediately required to give ytitbovt; 
fee or ^ward.’^ 

t 

4 further re. 34. By 4. & 5. Will. & M^ry c. 8. “ Every per- 

foil who fhall fo take, apprehend^ profcGUte, or convidb 
fuch robber as aforefaid, Ihail have, as a farther reward)^ 
th^ horfe, furniture, and arms, money and other goods 
‘‘ of fuch robber, that fha\l be taken with him ,, any theit 
V Majefties right or titk, bodies politic or coporate, pr the 
right or title thereunto of the lord pt’ any manor or frau- 
chife, or of him. or thern lending or letting the fame 
to hire to any fuch robber nptwitliftancling : Provided 
y that this lhall not be extended to uke away the right of 
“ any perfon to fuch horfes, furniture and aims, money or 
“ other goods, frprq whom the fame were bdorc felonU 
oufly taken.** 

Reward for 25. SECONDLY, A$ to counterfeit's, and cSpj/crs of 

apprehendittg the coin. By & 7. Will. 3. c. 17. Whoever fliaUappr^r 
comers. «< any perfon whp fliaH counterfeit any of the cur-. 

rent cojh of this realm, or for lucre clip, wafli, file, or 
otherwife diminilh the fame, or lhall caule IQ be brought 
“ into the kingdom any dipt, falfc,, or counterfeit coin, 
and profcc\itc fuch perfon to conviftion, fliali have from| 
the llicriit of the county where fuch conviction Ihall 
FORTY POUNDS upoii thc juclgc*s certificate, &c.’* 

t By 15. Geo. 2. c. 28. f. 7. (for preventing the coun-- 
terfeiting the coin) “ Wijoever ihajl apprehend any perfoa 
or perfons who have committed any o| the offences hereby 
(flVVidcBk. ‘‘ made high treafon (a) cr felony {A)y or who (hall have 
I. ch. 17. fed. made or counterfeited any of the copper money as mcn- 
04. ^ “ tioned in ihc aft (f), and Ihall proitcute fuch offenders 

(j^)VideBk.i. «c until he flic or they Ihall be thereof epnvided, fuch 
vide hk* profccutor and profccutors lhal! have and receive from tjjc 
page ‘‘ flieriff or flicrifli of the county or city where fuch con- 
72. vi6tian Ihall be made, for every fuch offender lb convifted 

of treafon or felony, the fum of forty pounds ; and for 
** every perfon fo convifted of counterfeiting any of the 
copper-money, the fum pf ten pounds, without paying 
any fee for the fame, within one month ijkr fuch con- 
viftion and demand ^hereof upon ti^bdge’s 9crti- 
ficate, &c.’* 

Shoplifters. 26. Thirdly, As to JbppHftersx &c. By lo. and 

XI. Will. 3. c- 23. Whofocvcr fhall take and profecute tQ 
conviftisn any perfon who by in|ht or day Ihall in any 
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Ihop, warehoufe, coach-lioafe, or ftaMe, privately and fe- 
** loniouily fteal any goods, waresi or nicrchandiz<^ of Use 
** value of 52. (though fuch (hop, See. were not brokcn> and 
** though no perfon were in fuch Ihop, &c.) or (hall affift, 
“ hire, or command any perfon to commit fuch offence, 
** fhall have a certificate thereof gratis from the judge or jrlf- 
tices, expreffingthe parifh or place where fuch felony was 
committed; and if any difpute fhall happen about the 
right to fuch certificate, tlie judge or juftices fhall dire^ 
“ and appoint the faid certificate into fo many fharesj to be 
divided among the perfons therein concerned, as to the 
faid judge, &c. flrall feeni reafonable, fa) which certiii* 
“ cate (bemre any benefit has been made of it) may be once 
aiSgned over, and no more, and the original proprietor 
** or allignce fhall by virtue thereof be difchaigcd from all 
“ parifh and ward offices, within the parilh orward where- 
in the felony w.;s committed ; and the faid certificate 
** fhall be enrolled by the clerk of the peace of the county 
“ for the fee of one fhilling : And in cafe ai^y perfon hap- 
pen to be flain,by any fuch felons by endeavouring to 
*' apprehend them, his executors, *&c> fhall have the like re- 
“ ward, &c.” * 

pay a proportionate lharc of its value to the other witnclllt produced on 
Crown. 


N. B. If a 
horfcbcilolcii 
out of the Ita* 
|j1c or ctner 
curtclaee in 
thenxght-tlii e 
It is ^Mr/rla y i 
if in tUr diy* 
time, iiisy^r- 
cejSY from :be 
bvufe \ cand in 
this way, who- 
ever convi6t» 
an oiTcndcr in 
hcrfe-ttcaU 
iiig, is iniiJcd 
to the reward. 
(<2)Thc prac- 
tice is to make 
theproiceutor 
or perfon to 
whom theccr- 
tifici^te is given 
,hc pnrtM the 


ScH, 27. FouRTrfLY, As to burglars and felonious HoulBSrcak^ 
breaker a of hottfes. By 5. Ann, c. 31. “ Every perfon who 
“ lhall take any one guilty of burglary, or the felonious 
breaking and entering any houfe in the day-time, and 
profccutc them to qonviAion, lhall receive, atovc the re- 
ward given by the above-mentioned ftatiuc of 10. and 
♦‘II. Will. 3. the fum of 40/. wnthin one month after fuch 
‘‘ conviflion;*’ concerning which the fame rules in cfFcfl 
arc preferibed, as are provided by the above-mentioned fla- . 
tutc of 4. jwd c. Will, and Mary, c. 8. concerning the re- 
ward of 4Q/. to be paid to thole who (hall apprehend a higl^ 
way man. 


t Seii. 28. Fifthly, As to offenders on the black alf. ofTcnJcrs on 
By 9. Geo. i. c. 22. f. 12. “ if any perfon or perfons lhall the bhek aa. 
‘‘ apprehend or caufc to be convifted, any of the offenders 
‘‘ mentioned in the ad, and lhall be killed, or wounded fo as 


cc 


to lofe an eye, or the ufc of any limb, in apprehending or 
fecuring, or endeavouring to apprehend or focure any of 
the faid offenders, upon proof thereof made at the general 
quarter feffions of the peace for the county or place where % Ocaa. 

all the provilions of this a£t, “ for making fatisfadtion and amends, and for\he cncou. 
ragementof perfons to apprehend offenders,” arc extended to the dcftroyirsof fta- 
iankb, &c. cutting hopbinds s and fetting iirc to coal-pits. Vide b. i. p. icq. *3 1. 114. 

M 4 the 
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** the offence was or lhall be committed, par^ kilted, 
** or receive fuch wound, by the petfon,o]|^'rfons io appre* 
hendine. and caulin'g the faid offender to be cohviQed, or. 
the permn or perfons fo| wounded, or the executors or ad* 
*' minillrators of the party killed, thejuftices of the faid feffibns 
“ fhall give a certificate thereof to luch perfon or perfons fo 
** wounded, or to the executors or adminiftrators of the party 
“ fo killed, by which he or they fliall be entitled to r^eive of 
** tile fheriff of the faid county the fum of 50/. to'be allow- 
" ed the faid Iheriff in pafiing his accounts in the'Exche* 
quer ; which fum of 50/. the faid Oieriff is hereby re- 
quired to pay within thirty days from the day. on which 
** uie faid certificate fiiall be produced and (hewn to hint, 
under the penalty of forfeiting the fum of 10/. to tlie faid’ 
** perfon or perfons to whom fuch certificate is given ; for 
** which (urn of 10/. as well as tlie faid fum of 50/. fuch per- 
fon may bring an adion upon the cafe againft the lheriff, 
as for money had and received to his or their ufe.*.’ 

Rewti^ for f 29. Sixthly, ^s to difeharging the hundred 
difeharging upon'HUE ANp CRY. By 8. Geo. 2. c. I6. f. 9. “ 'Who- 
the hundred. «, apprehend fuch felon or felons, as deferibed 

<* by, and within the time limited in, the a£l, whereby the 
“ hundred is actually difeharged, fliall on due proof thereof 
** upon oath before two jufticcs, be entitled "to a reward 
*<ofio/.” ■ ' ■ ' 


Stealing^eat- ^ SeS. 30. SEVENTHLY, As to pealing JJjtep or other 
***• cattle. By 14. Geo. a. c. 6. explained by 15. Geo. 2. c. 34. 

“ All and every perfon and perlons who lhall apprehend and 
profccute to conviftion, any offender or offenders guilty 
“ of any of the offences mentioned in thefe afts, lhall have 
“ the fum often pounds, to be paid within one month after 
• “ fuch conviftion, by the flicrift where the offence was com- 
“ mitted, without any deduftion whatfoevcr,*iie or tliey 
tendering a certificate, figned by the judge, before the end 
“ of the fcffious or affizes, certifying fuch conviftion, and 
“ where the offence was committed, and that fuch offender 
“ was apprehended and profecuted by the perfon or perfons 
‘‘ claiming the faid reward ; and on default of payment 
“ within one month, the fheriff lhall forfeit double the lum 
“ to the party or his reprefentatives.” 


Sewsrd for 
apprehending 
. thnfe who re- 
nj n from 
tranfporta. 
ton. 


t Sa 7 . 31. Eighthly, As to felons convift. By 
16. Geo. z. c. 15: 8. Geo. 3. c. 15. *4. Geo. 3. c. 56. and 
25. Geo. 3. c. 46. “ 'Whoever lhall difeover, apprehend, 
“ and pro.'ccute to conviftion of felony without benefit of 
clergy, any felon or other offender ordered for tranfpor- 
“ tafion, or who lhall have agreed to tranfport himfelf, who 
‘ * “ fliaV 
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** ^aU be afterwatds found 9t large in G^t Bri^n, 

V out' fome lawful excu^ before, the expi^etioh of bis of 
their termt ihall be intitled to a reward of 2o4 far every 

V fuch oUender fo'conviAed as aforefaiid, and (hall have thd 

“ like certificate Bhd like payments as any perfori n)ay*be • 

‘‘ intitled to for apprehending, profecuti^g, and. convi^ing 
« of highwaymen (2).”- ' ' feAion.*. 


t Seff. M. Ninthly, As to finuggUrj. By. 19. Geo. 2. Reward for. 
C. 34. f. 6. V If any officer or officers of his Majefty’s apprehending 
** rev^ue, or other perfons being employed in the feizing. 

“ conveying or fecuring any wool, or other goods forfeited rs.fe*^ 
** on account of their being prohibited or accuftomed goods, g. 

“ or bn account of the duties chargeable thereon not having 9. 6co. «. c, 
“ been paid or fecured, or by virtue of any law made to 3 S» **• 

** prevent the exportation of wool or other goods, or in en.. 

*< deavoiiring to apprehend any offender againftthis aft, (hall 
be beat, wounded, maimed or killed, by any offender 
againft this aft, or the faid wool or other goods fo felzed 
“ Inall be refcueddiy berfons fo firmed as the aft deferibes; 

V in all fuch cifes relpeftively, tlie inhabitants of every rape 
** or lath, in fuch counties as are divided into rapes or laths, 

“ and in evew other county the inhabitants or every hun- 

dred where luph fafts Ihall be committed, in England, fhall 

V make fult fatlsfaftion and amends for all the damage; 


** whicli filch officers or perfons fhall refpeftivcly fuff'erby 
“ fuch beating.' wounding and maiming refpeftively, and 
by the lofs of fuch goods fo feized and refeued ; and fhall 
alfo pay the fum of ioo/. for each perfon fo killed, to the 
" executors or adminiftrators of fuch officer or other per> 
“ fons fo killed as aforefaid ; and fuch refpeftive offi- 
“ cers and other perfons, and their executors or adminiftra- 
** tors, fhall be, and are hereby enabled to fue for and re* 
*< cover fuch their damages, fo as the fum :o be recovered 
“ for any fuch beating, wounding, or maiming, fhall not 
exceed 40/. nor for the lofs of the goods 200/. againft tlie 
‘‘ inhabitants of the faid rape or lath m fuch counties as are 
“ divided into rapes and laths, and in every other county 
“ the inhabitants of every hundred,who by this aft fhall be 
“ made liable to anfwer all of any part thereof.”— Notice 
of the ofiFence muft be given to two or more inhabitants 
near to tlie place where it happens ; and, within eight days, 
the party muft declare, by examination upon oath, before a 
juftice of the peace, whether he knows the offender, purfuant 
to the direftions of 8. Geol 2. ; and if the offender be ap- 
prehended and convifted witliin fix months, no fatisfaftion 
ihall be made. . 


A£);ion8 to bo, 
brought with- 
in a yearp 
fe&. 9 * 


Theft da- 
magci are to 
be rateably 
taxed upon the 
inhabitants, 
and levied aA 
by 8. Oeo. a. 
c. iS. 
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f Stv 9 . 33. By 19. Geo, 2. c. 34. f. 10. “ All andeveiy perion 
*' and perfons who fliall apprehend and take, or diteover fo ‘ 
that he may be taken, any perfon in England who fhall 
*< have beta advertifed in the manner the ad: dircfts, and 

S n) Vr(fc the ** fiiall not have furrcndered him or thcnifelves within the 
Ecottd feaicn *' forty daya {a), and caufe him to be brought before the lord 
of th« aft re- « chief juilice of the king’s bench, or before aiw one of 
«ed, Bk. 1. t( tjje juftjees of the faid court, or any one of his Majefty’a 
fttli ' ** jnftices of the peace for London or Middlefex {nho k here- 
■ * * <* by required to commit fuch perfon to the prifon of Nbw.1 

“ GATE"forfuchfclony},lhaIlhaveandvcceive,foreveryfucI» ^ 
porfon who fliall be fo apprehended, the fum of goal, to 
** be paid within one month after execution fliall be award* 

*< cd againfl fuch offender fo apprehended and committed as 
aforefaid by the commiffioners of the cofloms orescife rc> 

** fpedivcly, who are hereby required to receive the applica* 
tions of all fuch who are concerned in fuch difeovering 
or apprehending fuch offender, and determine who are 
** entitled to the faid reward, and their refpediive fliarcs and 
proportions thereof; and tlie fame fliall he divided amongft 
fuch perfon^ as aforefaid* in fuch fliares and proportions 
as to the faid commiffioners refpeftively, or to the majof 
|>art of them fliall feem reafonablc.” 


Offender dif- 

ffsmiag. 


+ Scfl. 34. And it is alfo further enaded, “ That ifanr 
“ fuch offender againfl whom no fuch 'order of council fliafl 
“ have been made, fliall himfclf fo difeover or apprehend 
*' any other offenders againfl whom fuch order fliall hare 
** been made, he fliall be difchaiged and acquitted of fuch 
“ his own offence, and all other like offences then bo* 
fore committed, and for which no profecution ihall have 
“ been then commenced, and fliall alfo have hk lhareof the 
“ reward.’* 


OMtuity in 35. And it is further enaifled, “ That if any 

sale of cltath cc perfon or perfons fhall happen to lofe a limb, or ati eye, or 
* “ Iw otherwife grievoufly maimed or woi^nded in the appre- 

> “ hendingorendeavouringto apprehend, or making purfnit 

“ after fuch offender or offenders, all and every perfon or 
“ perfons .fo wounded and maimed as aforefaid, fliall upon 
** application to the commiffioners of the cufloms or excile 
“ refpefiively as aforefaid, have and receive the fum of fifty 
pounds, over and above any other reward that he or they 
“ may be intitled to as an apprehender by virtue of this aifl ; 
“ and in cafe any perfon or perfons fliall happen to be killed 
“ in the taking or apprebeiidiiig, or endeavouring to appre- 
“ hfiu!, or t!i making purfuit after any fuch offender or of- 
“ kiuit'.rs, that then the executors or admiiiiflrators of fuch 
“ pcrkii or perfons fo killed as aforclaid, upon application 
‘ * “ to 
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** to tlie commiffioners as Bforefai4, and laying fisfficienC 
proof before tihem t>f facb perfon ^ing killed as aforeiaidy 
** lhall have and receive the fliin of one huitdred pounds. 

All which rewards before mentioned lhall paid tp the 
** feveral and refpedive perfons who fliall become intitled 
thereto as aforefaid, by the receiver-general of thecuftomsy 
** or calhier of the excile refpejlively, upon an order direftv 
ed to them for that purpole by the ^ommiffioners qf the 
cuftotps or exqife.” 

t Seff. 36. And it is further enaded by the faid Ratute, 
par. That if any of the faid offender or offenders in 
England, at any time before order in council made as by 
the adl is dire^ed (o), lhall difeover two or more accomr 
plices therein to the conjmiflipners of the culioms or ex- 
cife relpeftively, and apprehend them, or caufe them to be 
** apprehended, fo as they, or two of them at leaft, may be 
brought to juffice, and convi£led of fuch offence, he or 
they lhall have and receive fifty pounds for every offender, 
and Aiall be clearly ac<}uitted ^nd difohaiged of his her 
** or their offence, and all other the like offences before 
** committed fpr which no profecution lhall haye been then 
f* CQiiuncuced.” 

t fleit. 37.* T£tiTHi*Y, As to taking money tp help per<r 
fpns to ftolep goods. By 6. Geo. i. c. 23. f. 9. & 10. 
f* Whoever Ih^l difco^'Ur, apprehend, and profecutc to qon- 
viftion of felony without benefit of clergy, any perfon or 
** perfons for tlie faid offence of taking money or other re- 
“ ward djreflly pr indireflly to help any perfon to their 
iiplen goods (fuch offender not liaving apprehended the 
felon who Hole the fame, and brought him or her to trial 
** for the fame, and given evidence againft him or her as re- 
quired by law), fhall be intitled to a reward of fifty pounds 
for every fuch offender fo convi^d as aforefaid, and fliall 
M have a like certificate, and like payments made without fee 
or reward, as any perfon may be intitled unto for appre- 
** bending and convifling highwayroeq.'' 

+ Seff. 38. And by 6. Geo. i. c. 23. f.8. “ All certificates 
Bgned upon conviction for robbery, lhall be figned and 
f* paid without any deduftioii, fee, or reward, excepting any 
luin not eUBceding five fbillings for the writing and dniw- 
f ' ing theretf, upon pain of forfeiting the fum of forty pounds 
“to die ufe of the perfon intitled to the certificate on the ac- 
H pount of which fucbfeq or reward was taken as aforefaid.** 


171 
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CHAPTER THE THIRTEENTH, 

OF 

ARRESTS 

BY 

PUBLICK OFFICERS, 


A RRESTS of offenders by pnblick officers, are eitlier by 
virtue of jprocefs from lome court of record, or with- 
out luch proceis. 

Arrefts of this kind by virtue of fuch proccfs, lhall be con- 
fidered hereafter in their proper place. 

Arrefts by pt^blick officers without fucTi procefs, are either, 
X. By watchmen. 2. Byconftables. 3. By bailiffs of towns} 
or, 4. By juftices of peace. 

Seff. r. But before I conlider tlie nature of each of thefe 
in particular, 1 lhall take it for granted, that wherever any 
fuch arreft may be juftified by a private perfon, in every fuch 
cafe a fortiori it may be juftified by any fuch officer. 

As to ARRESTS by watebmen, I lhall lirft premife in what 
manner watch is to be kept in every town, and then lhall 
Ihew the power of the watchmen. 

SfR. 2. And first. As to the keeping watch in every 
town, it is cnafted by the ftatuxt of Wincbefler^ c. 4. “ That 
“ from thenceforth all towns be kept as it had been ufed in 
times paffed, that is, to wit, from the day of AfcenJtotfmiXft 
“ the day of &u Michael, in every city fix men lhall keep at 
** every gate, in eveiy borough twelve men, in every town 
fix or four, according to the number of inhabitants of the 
'* town, and lhall watch the town continually all nigh^ 
“ from the fun-fetting to tlie fun-rifing.” 

Scfl. 3. And it is farther enafted by 5. ^len. 4. c. 3. 
“ That the watch to be made upon the fea-cAfts flirough 
“ the realm, lhall be nude by the number of the people in 
the places, and in manner, and form, as they were wont to 
“ be made in times pall, and that in the fame cafe the Jia- 
** Uite of JVinebefer be obferved and kept; and that in the 

‘ commiffions 
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“ rommiffions of the peace this article be pnt in* that the 
** juftices of peace have power thereof to make enquiry in 
** their feifiot^s from time to time, and to punilh them which 
be found in de&ult after the tenor of the laid ftatute*” 


Se£t. 4. It hath been refolved, that a ftranger who is not 
an inhabitant of a town {a) cannot be compelled by virtue (^) 
of the &id ftatute of Waiehefier to keep watch in it. But it 
feems to be agreed, that every inhabitant is bound to keep it „ . 

in bis turn, or to find another fuflicient perfon to keep it 70 * 

xor him ; from whence it follows, that he is indiftable for a 
refufal : But it is (r) not agreed, tliat he may be committed (<■) C«£lie. 
by the conftable till he confent to do his duty. 

SeS. 5. As to' the power of watchmen, it is farther s.Hale 96. 9$. 
enafted by the faid Jlatute of ff^nehefter, c. 4. “ That if any 
** ftranger do pafs by the watch, .he fhall be arrefted until 
“ morning. And if no fufpicion be found, he fhall go 
** quit : and if they find caufe of fufpicion, tlley fhall forth- 

with deliver hifti tp the fheriff (i), and the fheriff may (t) Thu », 
receive him witliout damage, and fhall keep him (afely tothe common 
** until he be acquitted in due manner. And if tliey will 
** not obey the arreft, they fhall levy hue and cry upon 
them, an^ fuch as keep the town fhall follow with hue 
** and cry with all the>town and the towns near, and fo hue 
and cry fhall be made ftom town to town, until that they 
** be taken, and delivered to the fheriff as before is faid : 

And for the arreftments of fuch ftrangers none fhall be 
“ punifhed.” 

Soff. 6. It is holden, that this ftatute was made in af- PophamsoS. 
firraance of the common law, and that every private perfon Latch. 173. ’ 
may by the common law arreft any fufpicious night-walker^ 2. Hale 97. 
and detain him till he give a good account ofhimfelf, as hath 104. 

been more fully fhewn in the precedent chapter, fedtion 
twenty. By 5. Ann. 

c. 3 1. if a watchman be killed in apprehending a burglar, hit reprefentatives are intitlei 
to 4oi. 


As to fuch ARRESTS by eonftables, I fhall endeavour to 
fhew. How fiir tltey may be juftifi^ by their own autho- 
rity; and,^HQW far by virtue of a warrant from a juftice of 
peace. 

And first. As to the jollifying of fuch arrefts by the 
conftable*s own authority. 

SeS. 7.^ It feems difficult to find any cafe wherein a Antefeft. 13. 
conftaUe is impovyered to arreft a man for a felony com- 
i^itted or attempted, in which a private perfon might* not 
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i$ 'Well be juftified in doing it : But the eihief dillerenfee he* 
tween die powet and duty of a Oonftable and a private per* 
fOiiy in refpeft of fuch arrefts* feems to be this, that the' 
(«) 3. Inft. (0) former has the greater andioritr to demadd the affi^- 
is^\ f, . afice of others^ and is liable to the feverer fine for any neg> 
left of this kind) and has no fare way to diiidiaw himfuf 
tt'B-Vs'a-b* of the arreft of any perfpn apprehended by him for felony^ 
3.H. 1 . I. a. (^) witliout bringing him before a juitice of peiice in order 
r2?s ^ ^ examined, as lhall be more fully ihewn in the fixteenth 
01. chapter} whereas a private perfon, having made fuch an ar- 
10! £.4! 17.6. i'cAt needs only to deliver his prifoner into the hands of the 
a. Halt 81. confiable. 

Douglas 360. 

Se£l. 8. Bilt it is faid, thit a cdnftable hath authority not 
only to arreft thofe iVhoin he fhall fee aftualiy engaged in 
an affrdy, but alfo to detain diem till they find fureties of* 
f^Ch. 63. the peace, as hath been more fully ftiewn in the (c) Firft 
tea. 14. 17. . tyhereas a private perfon feems to have no other 

power in a bdre affray, not attended with the danger of life, 
but only to ftay the (d) affrayers till the heat be over, aiid 
f«a. II, la. then deliver 4 hera to die cenftable, and alfo to ftop thofh 
whom he (hall fee coming to join either party : But it is dif- 
ficult to find any inftance wherein a conltable hath any 
greater power than a private perfon over a breach of the 
peace out of his view ; and it feems dear, tliat he cannot 
juftify an arreft for any fuch offence, without a warrant 
irom a juftice of peace, &c. 

Secondly, As to the juftifying Inch arrefts by confia- 
bles, by virtue of a warrant from a juftice of peace. 

{«}Dycrs44. 9* It feems (e) clear, that fuch an arreft. unlaw- 

Fit7..£ar.i4S. fully made by a conftable without a warrant, cannot be 
C'romp. 149. injjg good i,y 51 warrant taken out afterwards. Alfo it hath 
DaltOTc.i°7. (/) bolden, that if a conftable, after he hath arrefted 
<;/;Croin. 148. the party by force of any fuch warrant, fufferhim to go at 
va.Kcble 206. large, upon his promife to come again at fuch a time and 
Dalronc. 117. find lureties, he cannot afterwards arreft him by force of 
*3*E.4.9.a. warrant. However, if the party return and put 

himfelf again under the cuftody of the conftable, it feems, 
that it may be probably argued, that the conftable may law- 
fully detain him, and bring him before the juftice in pur- 
fuance of the warrant ; for if a perfon taken by Virtue of a 
civil procefs, and voluntarily fuffered by the (heriff to efcape, 
may afterwards upon his return to the priibn be kept by the 
(heriff by virtue of the fame proceis, unlefs the plaintiff ra- 
ther chufe to take advantage of the efespe againft the (heriff ; 
fiirely a fortiori upon an afreft for a crime, in which Caie it 
k to be prefumed that the public good requires that the 

party 
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fittj be brought to juftice, it lhail likewife be lawful to 
detaia a pcrfon returning to the officer after fuch an elcape : 

'However, ^he law feems (a) not to be fettled in relation to («) i.Dan. 
fich an efcape after an arreft bj virtue of a civil procefs ; fo Abr.633.$ij^' 
ncitlier doth it fecm to be clear in relation to a;,^eicape bf- Hobart 20*. 
ter an arreft by force of fuch a warrant from a juftice of ^^f”***** 

P«»“. a.KeWeV^ 

10. ^But It fecras clear, that a conftable cannot 
Juftify any aiycft by (i) force of a warrant from a juftice of 
peace, which exprefsiy appearsaii the face oHt to be for an 
offence whereof a juftice of peace hatli no jurifdidion, or *• 
to bring the (c) party before him at a place out of the county (c) Cromp. 
for which he is a juftice. — But it feems, that he both may H 9 - 
and ought to execute a general warrant to bring a perfoii be- 
forca juftice of peace, to anfwer fuch matters as (hall be ^/)Dak<»cI 
objeAed againft him on the part of the king, for that the 117. 
tofficcr ought to prefume that the juftice hatl^ a jurifdidlon *• Hale 577. 
of the matter wlych he takes (J) conufance of, unlefs the 
contrary appear*, and it may c/ftcii endanger the efcape of 
the party to make known the crime he is acc&fed of. 4. Burr.i7S3. 

Cro. Jac.8i. 

But it feems to be very qiicftionable, whether a conftable Summary 91. 
can juftify the execution of a general warrant to fearch for 3. inft. 177. 
felons, or ftolen gooBsi bccaufe fuch warrant feems to be 4-Comm.2Si« 
illegal in the very 6ce of it, for that it would be extremely 
hard to leave it to tlic difcrction of a common officer to ar- ecLnt of SL" 
reft what perfons, and fearch what houfes he thinks fit : kind, Da!t. 
And if a juftice cannot legally grant a blank warrant for the 1 14* 
arreft of a liiigle perfon, leaving it to the party to fill it up, 
furely he cannot grant Aich a general warranty which might 
have the effeift of an hundred blank warrants[2). 

Sea. 

(2) Mich. Term i763|Wilkes v. Wood, in trcfpnfs for adiiling the King;*s meflen-. 
gers CO enter and ranfack the houfe of the plaintiff, by virtue of a genet al warrsive 
from the fccrctary of ftatc, Lord Camden, in his charge to the jury, appears to have 
explicitly avowed bss opinion of the illegality of general warrants. The pUnciff ob- 
tained a verdict ; but whether any meauires" were taken to elude the ejfe6t of it, is not 
reported. Loft 18. 11, State Trials 3x3. — In Eafter 17&4, the fame learned judge 

confefled a bill of exceptions which had been (lied aguinil his opinion, in the cafe of 
Money v. Leach; and upon the argument in Mich. Term, 1765, Lord Mansfield 
and the whole Court declared that general warrants to feixe the perfidy unlefs in the 
cafes fpecially authorifed by a6ts cf parliament, are illegal and void ; that the magif- 
trate alone fhould cxercife bis difcrction, and give certain elireaions in the warrant to 
the officer ; that the few inftanccs in which they had been ilTued, arofe from the prac- 
tice of a particular office, not authorifed by general ufage ; and that even antiquity 
itfelf could not fan^bify a ufage which was fundamentally bad. i . Black. 56a. 3. Burr. 
1692. 1742. II. State Trials 307. 321. But this taufe went off upon another ground 2 
and no dccifion was pointedly made upon the queffion. 1 1. State Triafs 3 li. On aid 
April 1 766, however, the Houfe of Commons palTcd a Refoiution condemning general 
warrants, in ibe cafe of iMs \ and left this limitation ihuuld impliedly autho/ife the 
ufe of them upon other occafions, the Houfci tiirce days artorvtards, paiTcd another 

vote, 
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Vote, by which they were declared to be univerfalh illegal, ^ubfequent to thefe Refo-* 
lutions, Mr. Wilkes commenced an action agalntt the carl of Halifax^ who had ilTiiedl 
a warrant to feizc the ** autboh of a periodical paper called the North Briton, I^o. 4^ ;** 
and upon which Mr. Wilkes had been apprehended and conhiied; He ‘^btaiped a ver- 
.di^t with confidcrablc damages ; and lincc that event the Courts of law have been (ilcut 
iipon this important fubjel^^^ 1 1 . State T rials 323. 


cr is derived 
to the juftices 
by virtue of 
the 1 


navmus in 
their comtnif- 


Dalton c. 1 1 7. Sc£f. i X ; Yet perlidf)^ it the bditer d{>inlbii it this day; 

Crompton any conftabic, or even private perfon, to whom a war- 

iStonc.* ii8. directed from a juftice of peace to prreft a par- 

H.8’16. tiCular perfon for felony, or aiiy other ihifdeineanbr w?thin 
5 eec.i£.r.i$. his jurijdl£flon^ may lawfully execute it, whether the pcrfoii' 
Cout. Inft. mentioned in it be in truth guilty or imloceilt, and whether 
Sum before indi£ted of the faille ofFcnce or hot, and 

Skinner*5%*. whether any felony were in truth committed or riot. For 
Strange 1002. however the juftice himfelf may be punilhable for granting 
fuch a warrant without fufficient groiinds, it is rcafonable 
thathealone fhould be anfwerablc for it, and not the oiEcer,who 
{a) Dalton is not to ekamille or difpute the reafoiiablencfs of his pro- 
faj;stb«pow- (Seeding; and therefore it feems that the old books (cited iii L 
the foregoing chapter, feft^ 15, 16.) whi:h fay generally; 
that no one dan juftify an arreft upon a fufpicibn of felony, 
unlefs he himfelf fufpeft the parry; and unlcfs thfe felony 
were in truth committed, ought to be intended only of ar- 
f d b • made by a perfon of his own head, or in obedienfcc to 
farce T.Edlv. the command ofaconftable, or otlicr fuch like miniftcrial 
3.C. i 4 .’Dal- ’ officer, and not of fuch as are made in purfuance of the war*' 
con 118. 12 1, rant of a juftice of peace. For inafmucli as it feems tO have 
4 * been the conftant and allowed practice of late, {a) to make 

Cro EHz"*^o' warrants on the fufpicion of felony, before any indift- 
1. Leon. 187°’ heent hath been found againft the perfon fulpefted ; and the 
(^)4.1nfi. .fame feems to be countenanced by i. & 2. Ph. aiid Mary; 
^ 77 - c. 13. and 2. Sc 3. Ph. and Mary, c. 10. which direct nl 

ft] 6 ^'Mod^' manner perlons brought before juftices of peace upoii 
179. ' ^ * fufpicion, fliall be examined in order to their being corn- 

er/) 14. H.8. mitted Or bailed; and fince the ancient [bj opinion, that a 
16. juftice of peace cannot make out a warrant againft a man fOf 

I. Hale 149. iciony \v!io has not been indifted before, hath been (c) 
contradifted by conftant experience ; and fince in the very 
fame {J) report In which this rule is laid down, that a juU 
tice of peace cannot make a warrant againft a perfon who 
has not been iiidiftcd, it feems neverthelefs to be agreed, 
that fuch a warrant is a good juftlHcation for the officer; and 
lincc none of the (e) books cited by Sir Edward Coke 
maintain the contrary opinion, mention the cafe of an ar- 
reft- by force of a warrant from a juftice of peace but gene- 
rally relate only to arrefts by private perfons of their own 
authority, or by the command of a conftable ; and fince too, 
5.11. 7. 4. 1;. 10. H. 7. 17. 20. H- 7. 12. 7. L. 4. 20. 8. K. 4. 

26. b. 10. £. 4. i?*b. 11. £.4.4. b. 13. H. 4. 9. a. 17. £.4. 5. 


B. Faux im- 
prif. 33. 

Vid. 2. Hale 

Ante Ic^. 1 5 . 

(e)i.ll. 7.3. 
* 5 - 

1. Hale 579. 

583. 

2. Hale 79. 
107. ixo. 

II. 7. 2. a. 
1* b. 9. K. 4 


K- 4- 5S* 
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cafo, which is fiillcft to the purpofe, wherein it is («) 10. H. 7. 
leiblvccl, tl^t an arreft of a perfon by the command of a 
bifliop foi* rS|’ing, that he was not bound to pay tithes, 
itould not be juftified by force of the {i) ftatute which ay- 4.C. 

thorifed bifhops tp arreft pcrfons for herefy ; for which this 15* 
reafon is given among others, tliat tlic birfiop himfclf could 
iiot juftify fuch an arreft, and confcquently could not au- 
thorifc another to make it; it may be anfvvcred, that the 
fcefolution in! that cafo doth not .wholly depend upon this 
^cafon, but rafljicr perhaps upon thefe, thdt the bifhop's com- 
mand was by parol only, and not by writing, and that the 
ftatute gave him no jufifdiftion over points not heretical; 
and that the power of inlprifoning perfoiis for mere matters 
of opirtion ought to be ftriftly conftrued. 

. And farther, fince the perfon injured by an arreft bn a Cro^Eliz.fjo. 
jufticc’s warrant hath a good aftion againft the juftice wdio >• Leonjird 
granted it, if he did it maliciouily of his owr^htad, in or- ^ 
der to opprefs or^defame the party without any probable ^ * 

ground of fufpicion, there is nc*neccfiity of giving a far- 
ther remedy againft the officer who obeys the warrant. 

And farther, fince it is in general a great difeouragement 
to officers, Mfubjed them to actions for endeavouring tb 
ferve the publick, by paying obedience to the precepts of 
thole whole officers they are ; it w ould certainly be very dif- 
ficult at this day to maintain an aftion againft them for any 
arreft of this kind, unlefs the warrant appear to be for a 
matter whereof the juftice has no jurifdiftiori (3). 

(3) A warrant properly penned (even though the magillratc who ilTues it fliould 
exceed his jurlfJiilion) Will, by 24. Geo. 2. c. 44. at all evejiits indemnify the cfiictl 
who executes it miniilcrially. 4, Comm. aSS. 

It feems indeed to be holden in Broucher^s cafe iri Croh^s C. Jac.Sx. 
fecond report, that where an officer arrefts a man by force 
of a warrant from a magiftratc, pro certis caujis^ without 
ftieviring any caufe in paiticular (4), he cinnot jiraify him- 
ielf inan aftibn brought againft him for fuch arreft, with- 
out fetting forth the particular caufc in his plea, and*yct in 
this very report it feems to be allowed, that fuch a general 
kuarrantxs good ; and iffo, it feems ftrange, that the officer 
ihbuld riot be juftified by fetting forth the truth of his 
cafe (5) ; fince if there were no good caufe to juftify the 

. (4) A warrant to apprehend cM pcrfons guilty of 1 crime therein fp.'CiSed, will tot 
juftify the officer who aits uii.lcr it. 4. Comm. iSS. 

( 5) If a ground of jiiftiflcation be found in a verdift, the defendant has no 

tight to avail himfelf of that finding, unlefs fuch ground is avowed in the plea. Lord 
Camoln. XI. St.Tr. 321. 

VoL. Ill, N granting 
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Moor 4cS. 
Duiion c. 117. 
4. Comm. 189. 


4. Conim,2S7. 


granting of tlie warrant, the magiftrate ought to anfwer.for 
it, not the officer. 

, Thirdly, As to fuch arrefts by bailiffs of towns. 

Sefi. 12. It is enafted by the aboveraentioned^ara/^ a/ 
JVinehefter^ c. 4. That in great towns, being walled, the 
“ gates lliall be clofcd from the fun-fetting until the fun- 
“ riling, and that no man do lodge in the fuKurbs, nor in 
“ any place out of the town, from nine of thecfock until day, 

without his hoft will anfwer for him : And the bailiffs of 

towns every week, or at the leaf! every fifteenth day, lhall 
“ make inquiry of all perfons being lodged in the fuburbs, 
“ or in foreign places of the towns ; and .if they do find any 
“ that have lodged or received any ftrangers or fufpicious 
“ perfons againlt the peace, the bailiffs lliall do right thcre- 
“ in.” And furcly it cannot be doubted, but that by force 
hereof fuch Iviiliffs may lawfully arreft and detain any fuch 
llranger, being found under probable cifcuniftanccs of fuf- 
picion, till he fltall give a good account of hirafelf. 

Fo'.-rthly, As to fuch arreils by jufticcsof peace. 

. 9 a?. 13. I lliall firlt take it for granted, that wherever 
an arreft of this kind by a private perfon, or inferior officer 
acting of their own autlioriiy, is cither permitted or injoined 
by the law, in every lucli cafe, a fo’-tiori, fuch an arreft by 
jufticc of peace in perfon, is alio permitted or injoined. 

Arrests by the command of jullices of peace, as fuch, are 
cither, By piirol ; or. By ivairant. 

And first. As to fuch arrefts by parol. 

14. It feems, that any fuch jufticc may lawfully, 
by word of mouth, authorifeauy one to arreft another, who 
lhall be guilty of any aftual breach of the peace in his pre- 
fence, or lhall be engaged in a riot in his abfence, as hath 
been more fully Ihcwn in the firft book, chapter 65. fec- 
tion 16. 

As to luch arrefts by the warrant of a jufticc of peace, 
1 lhall endeavour to ihew. In what cafes a warrant for 
fuch an arreft may lawfully be made by fuch a juftice; 
In what form it ought to be made ; and, How it is to bO 
executed. 


As 
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Cli. 13. Of arrests bv publIck OFFICERS. 
As to THE FIRST POINT, I fliall confidcr, 

J. For oiFences fuch a warrant may be granted. 
2. Upon wRat evidence. 


And first, As to the offences for which a warrant may 
be granted a jufticc of peace. 

Scff. 15. iThcre fecms to be no doubt, but that it may 
* be lawfully ^nted by any juflice of peace for treafon, fe- 
lony, or pramuturc, or any other offence againft the peace, 
as hath been more fully mewn in the chapter concerning 
julliccs of Peace. . 

Alfo it fecms clear, tliat wherever a ftatutc gives to any 
one juflice of peace a jurifdidlion over any offence, or a 
power to require any perlbn to do a certain thing ordained 
by fuch llatute, it impliedly gives a power to every fuch 
jufticc to make oiSt a warrant t(P bring before him any per- 
fon accufed of fucli oft'cnce, or compellable tb do the thing 
ordained by fuch ftatutc ; for it cannot but be intended, 
that a ftatutc giving a perfon jurifditftion over an offence, 
doth mean Jfo to give liiiu the power incident to all courts, 
of compelling the party to come before liim. And it would 
be to little puipofe to aiithorife a man to require another to 
do a thing, if it were to be underftood that the pci fon au- 
thorifeiT had no power to compel the party to come before 
him. 


Sefl, 16. But it feems, that anciently no one juftice of 
peace could legally make out a warrant for an offence againft 
a penal ftatutc, or other mifdetncanor, cognifable only by a 
feflions of two or more jufticcs ; for that one linglc juftice 
of peace hath no jurifdiftion of fuch offence, and regularly 
thofe only who have jurifdiftion over a caufe can award 
procefs concerning it. Yet the long, conftant, univerfal, 
and uncontrolled praftice of juftices of peace fecms to have 
altered the law in this particular, and to have given them 
an authority in relation to fuch arrefts, not now to be dif- 
puted. 


Seil. 17. But I do not find any good authority, that a 
juftice can juftify fending a gcnci al warrant to fearch all fuf- 

N 2 pe&ed 


Sup.c.8. feft. 
33 » 34 * 


Dalton e. rt?. 
la.Co. 130, 
131. 

4 .Com.n.a 87 . 


Dalton c. 117. 
B. Peace, 4. 


6 . Modera 

179. 


Summary 39. 

10. St.Tr. 
4zS. 

1 1. St. Tr. 
307. 3x6. 
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jpc£l€d hotifcs in general for ftolcn goods (6}) as bath been 
more fully ihewn in the tenth fc£lion. 

(6) In November 1 7f»i, the carl of Halifax, fccrctary of (late, ilTucd^warrant “to 
•• fcarch for John Kmick the author, or one concerned in writing thcMonitor.” The 
meflengens leized Mr. Entiek and his papers. On trefpafs, the juror' found a fpccial 
vcrdi£l, and in Mich. 6. Geo. Lord Camdkn delivered the judgment of the 
court. That a warrant to fei/eand carry away papers in the cafe of a Icditious libel is 
iilegal and void. — His Lordlhip laid, that warrants to I'carch for ftoleii goods had crept 
into the law by imperceptible practice, that it is the only cafe of the I ind to be met 
with, and that the law priKceds in it with great caution. For ift, Tnere miift be a 
fill! charge upon oath of a theft committed, adly, The owner muft^fwear that the 
goods arc lodged iii fuch a place, ^dly, lie nnift attev.d at the execution of the war- 
rant to ft cw them to the ofticcr, who niuft fee that they anfwer the dofeription. And 
laftly, the own-T muft abide the event his peril ; for if the goods are not found, be 
is a trcfpalTcr ; and the oificer being an innocent perfon, will be always a ready and 
convenient witnefs agaiitli him. 1 1 . State Trials 321. Vide alfo- 2. Hale 113. 151. 


1. Hale foS, 

S09. 

6 . Mod* 379- 
^ Qg. DaJt. 1 17. 
Con. 14. H.S. 

t6. 

4.Cojnni.2S7. 


Cro.Er»T..i 30 . 
t. Leonard iS. 

I. Black. 362. 

A Tid fee the 
cafe of Led- 
wicki/.Catch- 
pole, Caidecot's Cafes 291. 


Secoj^dly, As to the evidence on which fuch a warrant 
IS to be granted. 

18. It fccnis probable, that the praftice ofjufticcs 
of peace in relation to this matter allb, is now become a 
law, and that any juftice of peace may juftify the granting 
of a warrant for the arreft of any perfon upon urong grounds 
of ful'picion for a felony or other mifclcmcanor, before any 
indidincnt hath been found againft him. Yet inafmuch as 
jufticcs of peace claim this power rather by connivance 
than any exprcls warrant of law, and fince the undue exe- 
cution of it may prove fo highly prejudicial to the reputa- 
tion as well as liberty of the party, a juftice of peace can- 
not well be too tender in his proceedings of this kind, and 
feems to be punilhable not only at the fuit of the king, but 
alfo of the party grieved, if he grant any fuch warrant 
groundlcfly and malicioufly, without fuch a probable caufe 
as might induce a candid and impartial inau to fufped tht 
party to be guilty. 


4. Inft. 177. jg, fince both C^ke and TTalt' feem to difapprove 

s!ip:fea!iV.’ warrants granted upon fufpicion, and the old books 

c. w. fca. 15. generally to difallow all arreft for the fufpicion of fe- 
lony made by any other perfon whatfoever except the very 
perfon who hath "the fufpicion, it 1;^ certainly a fafe way of 
proceeding for him who hatli tlie fufpicion, to make the 
arreft in his proper perfon, and to get a warrant from a juf- 
ticc of peace to the conftablc to keep tlie peace. 

Se^, 20. And perhaps there may be this difference be- 
tween the warrant of a jnllice of peace for fuch caufes 
which he has not authority to liear and determine as judge 
without the concurrence of others^ and fuch warrant for an 

offence 
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offence which he may fo determine without the concur* C. EH. ijo. 
rence of other, that in the former cafe, inafmucli as 
he rather pSDceeds minifterially than judicially, if he aft * 
corruptly, hAis liable to an aftion at the fuit of the patfy, i.D.Abr.179. 
as well as to ^ information at the fuit of the king : But in Carthtw49i. 
the latter caMbe is piinifliable only at the fuit of the king, 
for that rcgAarly no man is liable to an aftion for what he 
doth as jud^. 

As to TH^f SECOND POINT, v!z. Ill wh at form fuch a 
warrant is to be made ; I (hall lay down the following rules : 


21. First, That (a) it ought to be under the hand 
and feal of the jufticc who makes it out. 

22. Secondly, That it {i) ouglit to fet forth the 
year and day wherein it is made, that, in an aftion brought 
upon an arreft made by virtue of it, it may appear to have 
been prior tc fuch arreft. 

• 

Sec^. 23. Thirdly, That it is (r) fafe, but perhaps not 
neceflary, in the body of tlie warrant to flievv the place 
where it W’^as made ; yet it feems neceflary to fet forth the 
county in tlie niargiit,at leaft, if it be not fet forth in the 
body. 


(a) I. Hale 

577. 

2 . Hale III. 
Dalt.c. 117, 

3. Jnft. 76. 

14- H.8. 16. 
(1) Dalton c» 


(c) Dalton c. 
117. 121. 
Lamb. S;, 86. 
Crompton 
147. 232, &c. 


Sr/?, 24. Fourthly, That it may be made either in 4»S^rn 383. 
the name of the king, or of the jullice himfelf, as appears 
from the precedents above reiened to, 

25. Fifthly, {d) That if it be for the peace or (^ODalt-c. - 
good behaviour, it is advifablc to fet forth the fpecial caufc 
upon which it is granted ; but if it be for treafon or felony, 
or other offence of an enormous nature, it is faid, that it is ' 
not neceifary to ict it forth ; and it feems to be rather dif- 
crctioiiary tliaii nccciTa: y to fet it forth in any cafe. 

Seff, 26. Sixthly, (r) That fuch a warrant may be c. 

cither general, to bring the party before any jufticc of pc..cc | 
of the county; or fpecial, to bring him before the jufticc Cokc^59.' 
only vFho granted it. B. Peace 9.’ 

Sa^. 27. Seventhly, (/) That it maybe direfted to (/;Dalt. c. 
the Ihcriff, bailiff, conftable, or to a.;y indifferent perfon 
by name, who is no officer; for that the jufticc may au-- 
thorife any one to be his officer, \vhoni he pleafes to make 13^ pjace 6 .' 
fuch ; yet it is moft advifablc to direct it to the conftable of Salk.x76.38x- 
theprccinft wherein it is to be executed for that no Ld.Ray.1192. 
other conflablc, and u fortiori no private perfon, ii Com- u\)Salic. 

N ^ As 
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As to THE THIRD POINT, VIZ. In what manner fuch 
warrant is to be executed, 1 fliall lay down thQ.M'bllowing 
rules • 

ISeff. 28. First, That a bailiff, or a coiCflable, if they 
be fvvorn and commonly known to be officers^and aft with- 
in their own precinfts, need not ihew their w^'irrant to the 
party, notwithftanding he demand tiic fight ofCit ; but that 
thcle and all other perlbns whati'oever making an arreft, 
8. E. 4. 14. ought to acquaint the parly with the fubflancof^of their war- / 
***r^l* 7 * 9 - rants, and that all private perfons to whom luch warrants 
^ Cok?69' direfted, and even officers, if they be not fvvorn and 

i.Hale 583. commonly known, and even thelc, if they aft out of their 
Haleii6. own precinfts, imift fiicw their warrants, if demanded, 
t And therefore it is cnafled by 27. Geo. 2. c. 20. that 
in all cafes where any juflice of the peace is required or im- 
Vide alfo 24, powered by any ftatutc to iffue a warrant of diftrefs for the 
Geo. 2. c. 44. joyyjiig any penalty iiiflifted, or fum of money thereby di- 
refted to be paid, “ the officer cxccutyig fuch warrant, 

‘‘ if required, lhall fliew th‘e fame to the perfon whofe goods 
and chattels arc dift rained, and lhall fuffer a copy thereof 
to be taken.” 

Dalton c. 117. ^ 9 * Secondly, That the flicriff havVig fuch war- 

8, E. 4. 14. rsint directed to liiin, may aulhorife others to execute it; 

but that every otlicr perfon to wlioin it is direfted, muff 
perfonally execute it 5 yet it fccins, that any one may law- 
fully affift him. 

Carthew 'oF. 3 '^' THIRDLY, That if a w^arrant he generally di- 

Salkcid 176. refted to all conftablcs, no one can execute it out of his own 
1. Hale 5«i. prccinft; but if it be direfted to a particular conflahle by 
a Hale 110. name, he may execute it any where within tlic iunidiftion 
WRaym.546. jufficc. 

4.L.oiiiin.2od. 

t Scc^I. 31. Fot’RThly, That the execution of a warr 
rant muff be purfuant to the direftions of it. 'I'hcrcforc, 
where a warrant was direfted to the officer, “ to take up 
a diforderly woman, and he took up a woman who was not 
fo,” the arreil was held to be illegal, and tlie officer liable 
(a) A cafe in to an aftion for the injury (rt). — So alfo where a w'arrant 
Middlcfcxbc- was direfted by a fecrctary of ftatc to the king’s meffengers. 
Lord cc jQ author, printer, or publilher of a libel,” 

^dDuwfgn meffengers took up aperfon who was neichcr author, 

printer, nor publifner, it was determined to be unjuffifiablc, 
•V. • larkc by and the meffengers liable to an aftion of trcfpafs and falfc 
the fame imprifonment (/^ }, for in neither of the cafes had the officers 

Ic adled in obedience to their warrants, 

at Norvyich 

buniriur aJiizcs, (^) Money v, Leach, Trin. 8, November 1765. ii. State 

Trials 312. ^ 




CHAlVTER THE FOURTEENTH. 


Where DOCIeIS may be broken open in order to 
MAKE AN ARREST. 


AND 


no\ 
break oi 


ll am to confider in what cafes it is lawful to 
\n doors, in order to apprehend offenders. 


And to this purpofc I fhall premife, that the law doth 
never allow of fuch {a) extremities but in cafes of neceffity ; AflT. 

and therefore, that no one can juftifv the breaking open «« 
another’s doors to make an arreft, unlefs he firft fignify ( i) Co.91, 92. 
to thofe in the houfe the caufe of his coming, and requeft Dalton c. 78, 

them to give him admittance. Hale 103. 

116,117. 

Summary 90. F. Exccu. 2^. 2. Koftcr 320 


( I ) No prccife form of words is rcqtiircd to he ufed in notice. It is fufficient 

if the party is made acquainted that the ofticvr docs ifot come as a mere trcfpaflcr, 
but claims to art under a proper authority, provided the officer had in fa6l a legal 
warrant. Fofter 137. 


2. fiut wher^a perfon authorifed to arreft another Foftcr 321. 
who is fheltcrcd in a houfe, is denied quietly to enter into " 7 * 

it, in order to take hijn, it feems generally to be agreed, 
that he may juftify breaking open the doors in the follow- 
ing inftanccs. 

Se ^ i , 3. First, Upon a capias grounded on an in- 27- Aff. 
diftment for any crime whatfoever: or npon 3. ( c) capias Jz. Co. 131. 
from the {d) king’s bench or chancery, to compel a man to 4. inft! t]i. 
find fureties for the peace or good behaviour : or even upon {c) Moor6o6. 
a warrant from a juftice of peace for fuch purpofc. (^)'Dalton c 

78. Crompton 170. Foftcr 136. 


ScH, 4. Secondly, Upon a (c) capias utlagatumy or (tf)Moor6o6. 
capias pro JinCy in any aftion whatfoever. c\[i 908 

Yclvcrton 28. Dalton c. 78. 


Seff, 5. Thirdly, Upon the {/) warrant of a juftice of f/J 2- Jones 
peace, for the levying of a forfeiture in execution of a judg- 
ment or conviftion for it grounded on any ftatute which calctheofficer 
gives the whole, or but part of fuch forfeiture to the king, muft Ihcwthc 
and authorifes the juftice of peace to give fuch judgment or warrant if re- 

conviaionfotit. 

N 4 Seii. 



‘i [$4 

(a) Dalt.c.i2. 
and 78. 


(^) Summary 

90. qv 

I. Hale; 588, 
589. 

palron c. 78. 
i 3 -K. 4 - 9 
( c ) 13.E. 3.7. 
(if) Suinm, 

91. 

4. 17. 

3ai. Vide x. 

(^0 Sum. 134. 

Hale 93* 
C‘>mp. 170. 
Dalronc. 78. 
B. F- Impri- 
fon. 6.' 


(/)6.Mod. 
i 73 i ^ 74 * fill* 
Skinner 8. 
Salket'l 79. 
i. Hde 459. 


palm. f;2, 53. 
Cr3.jac.55s. 
Folier 3x9. 


Where DOORS may ee broken open, &c. Bit; 

Seff. 6, Fourthly, Where a (a) forcible cntrjr or /Je.? 
tainep is eitlier found by inquifition before juftic^?.-t>i ^Asace, 
or appears upon their view. , 

7. Fifthly, (A) Where one knovi^ to have com- 
mitted a treafon or feiony, or to (r) have g^’sn another % 
dangerous wound, is purfued, either with or Vjjthout a war- 
rant, by a conftable or private perfon. But v^here one lies 
under a probable fufpicion only, and is nc^ indi<fted, it 
feems the better {d) opinion at this day, tha^* no one carj 
juftify the breaking open doors in order to apprehend him. 

Con. 13. £. 4. <|. B. Cor. 159. Dalt. c. 78. F. Barr. iio. Fuller 

Hale 5S3. cr.ntri. 

ScYf?. 8. Sixthly, Where an {e) affray is inade in a 
houfe in the view or hearing of a confcable ; or where thofe 
who have made an affray ia liis prcfeiice fly to a houfe, and 
arc iirjmediatc.ly puriued by I)im, and he is not fuffered to 
enter, in ordeV to funprefs the affray in the firft cafe, or to 
apprehend the affrayers in dtiier cafe. 

Seff. 9. Seventhly, Wherever a ( Z') perfon is hw^ 
fuUy arrefied, for any caafe, and aftervyards cfcapcs, and 
Iheltcrs him in a houfe. 

2. Roll 138. Lcl. Kayvn. Forflsr 320. 

Seff. 10. Alfo it i« enafted by 3. & 4. Tac. i. f. 55- 
‘‘ 'I'hat upon any lawful writ, warrant, or procefs awarded 
to any Iheriff or other olEeer, for the taking of any 
popifn' recufant, ftancling cxCxT.nimuni cared tor fiich ve- 
** cufajicy, it Inali be lawful, if need be, to break opca 
any houfe.” 

Sc^ 7 , Ti. But it hath been vcfo bed, that where j a dices 
of peace arc, by virtue of a ilaVuic, author fed to *ra]uirc 
pcrtor.s to acme bclorc to lake certaifi oaths pre- 

jbribed by fncli flatr.tc, ll';c officer cannot lawfully break 
open the doors of th.c perfons who iliall be named in any 
warrant made iii purfuance of fuch ftatnte, in order to be 
brought before the inftices to take fuch oatlj, becaufc fuch 
warrant is not grounded on a precedent offence j neither 
doth it appear, that the party either is or will be guilly of 
any : But it feems dear, that if an officer enter into any 
hoiife to ferve any fuch warrant, and the doory of the houfe 
be locked upon him, being in fuch houfe, he or his friends 
may juftify breaking them open, in order to nigain his li- 
berty ; for that even in the execution of civil procefs, the; 
law allows of the breaking open doors in the like oircuin- 
ftanccs. ' " ■ ' ‘ 




CHA>JER THE FIFTEENTH. 

Of bail. 


A nd now JIam to con(ider in what manncry and in 
what cafe^ ofFenders are to he bailed. 

As to which It is to be obfervcd, that wherever a perfon Summary 9^, 
is brought before a juftice of peace upon an accufation ofCr^p. 
trcafon or felony, be muft be either bailed or committed, j “ 
unlefs it manifcftly appear that no fuch crime was committed, 
or that the caufe for which alone the party was fufpeded, 
was totally grouridlefs ; in which cafes orUy it is lawful to 
difcharge him without baiji. 

For the better underijLanditig of the nature oiTbail, 1 ftall 
confider the followiflg points. 

I. The nature of bail and mainprife in general, 

%. What Ihc-vJ! be faid to be fuf&cient bail. 

5. The offence of taking infufficient bail. 

4. The offence of granting it where it ought to be denied. 

5. The offence of denying, delaying, or obftrufting ^ 
where it ought to be granted. 

6. In what cafes it is grantabic. 

7. In what form it is to be taken. 

8. What fhail forfeit the Bccognifancc. 

And first. As to the natiirc of bail and mainprife in 
general, I lhall endeavour to Ihcw, Firft^ In what refpeft? 
they agree ; and, Secotidly^ In what they differ. 

2. As to x\\Qfirfi particular it feems, that the words 
and “ mainprife^ arc often ufed promifcuouflv in i-HaU 
Dur {a) law-books and (^) a£ls of parliament, as fignifying Dalton c. 114. 
aneand the fame thing. And it is (c) certain, that bail and Lambard 340. 
nainpnfe digvtt in this notion, that they fave a man from 4 -Inft. 180. 
.inprifonment ill the common gaol, by his friends under- W *• Rich. 3, 

3.11,7.3. 1. & 2, ?h. & Mar. 13. (r) Summary 9S. Dalton 0.114, 

taking 





OF BAIL. 


taking for him before certain pcrfons for that pnrpojE: au- 
thorifed, that he fhall appear at a certain day^f^i^anfwer 
tlic crime with which he is charged, and, be juftified by 
law. 

* . 

Se/ 1 . 3. As to the fccond particular, Vhe chief, if not 

(a) 4. Infl. difference between bail and nWnprtfe feems to 

,7y, 180. be this, that a man’s mahperjiors are [b) barfely his furetics, 
(/OK.Mainp. and cannot jullify the detaining or imprjfoning of him 
themfclvcs, in order to fecurc his appeara. ice; but that a 
man’s A;// arc looked upon as his (i ) gailers of bis own 
MaJiip; c. 3. choofing, and that tlie id) perfon bailed is in the eye of the 
and the books law, for many piirpofes, elleemed to be as much in the 
cited under prifon of the court by which he is bailed, as if he were in 
Con*^^ aftual cuftody of the proper gaoler. But 1 do not find 

t\ pi. point clearly fettled in relation to any other court be- 

21’ fide? the king’s bench, as hath been more fully ihcwn ciiap- 

32, II. 6. 4. 'ter%. feftion 4. However it feems certain, in every bail- 

V I-lilc if tlic party bailed he (^0 fufpefted by his bail as 

(O I- *^*‘1 c likely to deceive them, he may be dcthlncd by them, and 
2. Hale 35. enforced to aiipear according to llie conditioir of the re- 
124, 125. cogiiifancc, or inav be (f) brought by them before the juf- 
98- tice of peace, by wlioin lie /hall be committed, iinlefs he find 

^•M“>»P->^>newlurctics. ' 

* 3 - 

({/) S. P. C. 64. 21. il, 7. 3:. pi. :. 6 , IT., U. c(). })I. 13. 39. II. fu 27. pi. 39. 

32. II.* 6. 4. pi. 3. Sijj). c. 4. {r) b'. ^.^ninp. i:, 13. Dalton c. [14. 

B. Mfiiiip. 99. 6. cl -Jill 2 . 11 , 247 2. 3 kil:; iz;. ;/) Summary 96. Dalton 

C. 114. 

As to THi: SKCOND POINT, v!z. What fliall be faid to 
be fin'iiclcnt bail. 


{jr) 2, Hale Sc£}. 4. It feems to be agreed, that no perfon ought 
in any cafe to be baiied for felony by lefs than tiuo furctics ; 
Siinnimry 97. jg prad’ticc of tlie king’s bench, not 

JO. Coke 10 1 . ‘idmit any penon to bail upon a hat ras corpus on a coni- 

(/i) Sty. Reg. mitn.cnt for treafon or felony without furctics (i). 
lie. Alfo (i) it i'ecms to have been antientlv an eftabli/lied rule. 


r that none under the degree oMulWhiy-men Ihoiild be ad- 

Vc. i mitred U) bail any perfon Ibr a capital crime : But the man- 

Summiir^^ c;':. of granting taxes by way of fubfidy having been of late 
tor ir.any years tlifufet!, tliis rule ar ]>refent feems to be of 

f’i) Daltoa c of proceeding in this cafe, 

114. * ' ' taliecare that every on.e of the bail be of ability fufficit 

Summary 97. ent to anHver t!ie funi in which t]u:y arc bound, which (k) 

(i) In felony fv.ir pcri'.M s :o't rc‘j f.jr o:.!! ; Ijiu. for any inferior effence two 
wir fufTicifi'i:. Jn . ./h c .U-: r/u- nniiii-t r of ihc Iviil umfr be in the notice, 

t'.ihcrwifc th'j- Court w’.d ti.t vkolc. Lord Man-held, Bex v. Pelton, Mjch! 
jj.Gco. 3. >IS^ 


chglu. 



OF BAIL. 


I&7 


pugli yncver to be lefs than forty founds for a capital crlmCf 

but m^bcSuvrnuch higher as the juftices in difcretion fhall 

think lit to rc^ire, upon confideration of the ability and 

quality of the pfSfoner, and the nature of the offence. And^ 

if it fhall feem aoubtful, whether the perfons who offer* 

themfclvcs to b«furetics, be able to anfwcr fuch fum, it is 

[a) faid, that tl |5 perlbn who is to take the bail, may exa- («) Dalt. c. 

mine them on meir oaths concerning their fufficiency : And ” 4 - 

if a perfon w^hi has power to take bail be fo far impofed ^ 

upon as to fufftr a prifoner to be bailed by infufficient per- 

foils, it is faid, that cither he, or any other perfon v/ho hath « 

power to bail him, may require the party to find better fare- 

ties, and to enter into a new recognifance with them, and 114/ 

may commit him on his refufal, for that infufficient fure- 

ties areas no fureties. 

Sen. 5. But juftices muft take care, that under pretence 
of demanding fufficient furety, they do not makofo cxccffive 
a demand, as in efFc& amounts to ^ denial of bail; for this 
;s looked on as a great grievance, and is complained of as 
fuch by I. Will, and Mary, fefl' 2. by which it is declared^ 

“ that cxccffive bail ought not to be required.’* 

As to THE p^oiNT, vi%. Thc ofFciicc of taking 

infufficient bail. 

Se£t. 6. It feems clear, that wherever a fherilF, in pur- 
fuance of the flatute of IVcftminfier^ c. 15. or juftices of 
peace in purfuance of the fubfequent ftatutc<, grounded on 
thc faid Jiatute of Wcjimtnjhr ihe and fet forth more 
at large in the following part of this chapter, (half admit 
any perfon to bail for felony, with infufficient fureties, who 
fiiall not afterwards appear according to the condition of the fup.c.6. 

recognifance, thc juftices of affize may, by force of 27. Edw. c* 1 14' 

I. c. 3. commonly called tlieftatute defin bus levatis^ impofe Summary *97.' 
fuch fine on fuch ffierilt or juftices of peace, as to fuch juf- 
ticcs of affize in their difcretion fhall feem proper. But if 
a prifoner, who is bailed by infufficient fureties, do appear 
according to the condition of the recognifance, it feems that 
thofe who admitted him to ball are fafe, inafmuch as the end 
of tlic Jaw is anfwcred, and the appearance of thc prifoner as 
cfFeftually procured by fuch fureties, as if they had been 
pever fo fufficient. 


As 
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As to THE FOURTH POINT, vtz. The offciisp^f^ranN 
jng bail where it ought to be denied. 

S.P.C.33.77., Sfff. 7* There is no doubt but that th/ bailing ofa per-^ 
«5- K. 3. 39. fon who is not bailable by law, is punifha^le either at com-t 
^ . Elcapc 4. jjjxin law, as a negligent cfcape, as fhall bcraoro fully fliewn 
Sumiwy*97- chapter concerning Efcapes, or as v offence againft 

113. ^ ’ the fevcral ftatutcs ccnccrning bail. 

l. Hale 596, 597. 


8. And firft it is ensSed by the Jtatute of WeJlminJIc 
the c. 15. That if the fhcrifF, or any other, let any 
** go at large by furety, that is not replevifable, if lie be 
** Iheriff, or conftable, or any other bailiff of fee which 
“ hath keeping of prifens, and be thereof attainted, he 
fhall lofe his fee and oliice for ever. And if the un- 
** der-fheriff, conftabic, or bailiff of fuch as have fee for 
keeping ^f prifons, do it contrary to the will of his 
lord, or any other bailiff being n«>t of fee, they ftiall 
“ have three years imprifonment, and make fine at the 
king’s plcafure,” 

VWcfup.c.6. g jjj enabled by 27. Edw, i. commonly 

II, 12. {i^iturQdcfinibus Uvatis, c. 3. “ That the juftices 

“ aiTigned to take alfizes, kc, when they deliver the gaols. 
See. lhall inquire if lherifFs,,or any other, have let out 
“ by replevin prifouers not replevifable, or have offended in 
any thing contrary to the ferm of the i'did ftatutc of fVeft^ 
** mh/urihe fit fty2.rA whom they fhall find guilty they fhall 
cJiaflen siul puniih in all things, according to tlic form 
“ of tUc laid ftatutc.'* 


Viiie fijpra r. 

f* t. I3, 14. 


Sc.:f. 10. And it is farther enafted by 4. Edw. 3. c. 2. 
'fhat at the time of the afligninent of keepers of the 
peace, mention lhall he made, that fuch as fhall be in- 
dicted, or tc'ikcn by tlicm, fhall not be left to mainprize 
by the IhevilFs, nor l)y none other minifiers, if they be 
not mainpeniabJc by Jaw ; nor th'at none who arc in- 
difted fhall he delivered but by the common law. And 
that the jufliccs affigned to deliver the gaols, fhall have 
power to inquire of fherifTs, gaolers and others, in 
“ whofe w^ard fuch perfons indifted fhall ^e, if they 
make deliverance, or let to mainprize, any fo indifted, 
“ which be not n'«ainpernable ; and to punifh the. faid 
Ihcriffs, gaolers, and others, if they do any thing againll 
the laid aft.” 




<< 


&:/??. IT. And it is enafted by i. & 2. Philip and Maiy.^ 
c/ 13. “ That no juftice or jufliccs of peace lliall let ici. 
‘‘ bail or m?.i: prize any peribn or perfons, which fo^ any 

offeiuie 



9IGmce or ofFences, by them, or any of them committeci, 
be aK«K«4^not to be replevifed or bailed, or be forbid- 
** den to be replevifed or bailed, by the above-mentioned 
“ ftatute of Weft/sfhifter the C.15. And that the juftices 
of gaol delivery of the place where Aich juftices of the 
peace lhall be guilty of fuch oiFence, upon due proof 
“ thereof, by ex^Vnination before them, ftiall for every fuch 
offence fet fu<7h fine on every fuch juftice, as the fame juf- 
tices of gaol-delivery fhall think meet, &c.” 

Se/J7. 12. It Lath been refolved, that it is no cxcufc for Popham 96. 
juftices of peace, admitting a perfon to bail who was in D^hon c. 144. 
truth committed for a caufe not bailable by law, that they 
did not know that he was committed for fuch caufe, and 
that no other caufe of his commitment was mentioned in 
his mittimus but the fufpicion of felony ; for that they ought, 2. Strang* 
at their peril, to have informed thenifeives of the caufe for ui6. 
which the party was committed, that they might^be iatisfied 
that he was bailable b^ law. 

As to THE FIFTH POINT, viz. Tlie offencef of deny- 
ing, delaying, or obftrufting baij, where it ought to be 
granted. 

SeR. 13. Tliisfcems to be a mifdemcanor, not only by the Vide 14. H. 
ftatute, but alfo by the common law, and punifhable thereby ?• ?• 

•as an offence againft the liberty .of the fubjeft, not only by 
aflion at the fuit of the party wrongfully imprifoned, but 
alfo by indiAment at the fuit of the king. 

Seli. 14. But it feems clear, that he who has power to Summary 97. 
bail another is not bound to demand of him to find furetics, 
and to forbear committing him till he lhall refufe to find B^pcace 7. * 
them ; but may well juftify his commitment, unlefs the party B. Mainp. *9. 
himfelf lhall offer his fureties. 

SeU, 15. The principal ftatutes relating to this offence 
are the above-mentioned ftatute of H'’ejlminjier the 
15. the ftatute de finibusy 27. £dw. i. c. 3. and 31. Car. 2. 
c. 2. commonly called the Habeas Corpus Act ; by 
the firft whereof it is enaded, “ That if any with -hold 
“ prifoners repicvifable, after that they have offered fufficient 
“ furety, he lhall pay a grievous amerciament to the king. 

“ And if he take any reward for the deliverance of fuch, 
he lhall pay double to the prifoner, and alfo lhall be 
“ in the great mercy of the king.” And by the latter 
of the faid ^tutes it is cnaQed, “ That juftices of affize 
“ (ball inquire if Ihcriffs, or any other, have offended jn 
-any thing contrary to the faid fl,.tute of fd'eftminfler^ and 
y whom they lhall find guilty they lliall punifli in all things 
‘ according to the form of the faid ftatute.” 
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Se^. 1 6. Alfo it is recited by the above-iiierttiohjdita- 
tute of 31. Car. 2. that great delays have icess^dled by 
flieriffs, gaolers, and other officers, to whole cuftody the 
king’s lubjcfts had been commited for criminal, or fuppofed 
* criminal matters, in making return of writs oi habeas corpus^ 
by Handing out an alias and pluries^ ancl fometiines more, 
and by other fliifts to avoid their yielding Medience to fucli 
writs, contrary to their duty, and the kn(^wn laws of the 
land, whereby many fubjefts have been long detained in pri- 
foil, in fuch cafe- where by law they were b/iilable, &c. And 
thereupon it is enacted, “ I'hat whenfoever any perfoii 
fliall bring any habeas corpus direfted unto any perfon 
“ whatfoever, for any perfon in his cuftody, and thefaid writ 
** fliall be ferved upon the faid officer, or left at the gaol or 
prifon with any of the under-officers, under-keepers, or 
deputy of the faid officers or keepers j that the faid officer 
or officers, his or their under-officers, undc. -kcepers, or 
‘‘ deputies^ fliall, within three days after fuch fervice therc- 
“ of (unlefs the conmiitracnt were for trtafon or felony 
** plainly and fpccially*(2) expreffed ifi the warrant of coni- 
. “ mitmerfc), upon payment or tender of the charges of 

rall^but^trcal ** bringing the faid prifoner to be afcertained by the judge 
foil for mtn^ or court that awarded the fame, and endorfed on the faid 
urfuting ibe “ writ, not exceeding twelve pence per milc^ and on fecurity 


(z) Not for 
treafon or fc- 


felony for 
fiealing the 
goods of ftch 
a one to fuch 
an amount^ 


king'seoin^ or “ given by his own bond, to pafy the charges of Carrying 
‘‘ back the prifoner, if he fliould be remanded, and tliat he 
will not make any cfcape by the way, make return of 
fuch writ, and bring, or caufe to be brought, the body 
“ of the party lb committed, or reftrained, unto or before 
^id th^e like. <c {qj-j chancellor, or lord keeper, the judges or barons 
a coniftaWc, ' ** court from which the faid writ fliall ifluc, or fuch 

upon his own “ Other pcrfons before w'hom the faid writ is made re- 
authority, car- turnable, according to the command thereof ; and fliall 

ry an offender <4 iikewife certify the true caufes of his detainer or 
he^a ''do b iniprifoniuent, unlefs the commitment be in a place be- 
4!^w. 3. c. twenty miles diftance, &c. and if beyond the dif- 

10. without tance of twenty, and not above one hundred miles, 

anywarantof then witliin the fpace of ten days, and if beyond the 

commitment u jiftaiice of one hundred niilejs, then within the fpace of 

cf peace, he ‘ twenty days. 

would have a right to be bailccl noon this aft, v-'liatevcr the offence may be. i. Burn 
151. — But in Lord Mvin^goiiitiy cafe, i j. Mud. 334. it is faid, that a commitment for 
treafon generally is good. 

N. B.Thc king's bench may bail thou2;h th»: habeas corpus aft is fufpended. Vide 
S. Modern 95. Salkeld 103. 2. St. Tr. 3^6. 


3.Conun. 136. 17. And by 31. Car. 2. c. 2. f. 3. it is farther enafl- 

edj ** That 9U fuch writs ihall be marked in this manner. 
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tricejimo primo Carolt fecund]^ regisi and lhall TO. 

“ DC i^gRC?4(i) by the perfon tliat awards the fame. , frrncd'k need 

not be obeyed, Rex v. Roddam, Cowper 672. 


And by 31. Car. 2. c. 2. ‘‘ If any perfon fliall be, 01 
Hand coinmit^d or detained as aforefaid, for any crime, 
unlefs for tr^fon or felony, plainly exprefled in the war- 
rant (2) of commitment, in vacation umc^\x.i![i^\\ht /,) 

‘‘ lawful for fuch perfon fo committed or detained (other 

than perfons convift, or in execution by legal procefs), Strange 142. 
or any one on his behalf, to complain to the lord chan- 30S. 
cellor, or lord keeper, or any jufticc of either bench, or 
baron of the exchequer, of the degree of the coif ; and tlie ' 
faid lord chancellor, &c. jultice, or baron, on view of 
the copy of the warrant of the commitment, or otherwife 
‘^on oath that it was denied, or authorized and required, 
on requeft in writing by fuch perfon, or any in his behalf, 

** attefted and fubferibed by two witnclles (3^, wdiowerc (3) wit- 
« prefent at the delivery of the fame, togrant an ^ 
pus under the feal or the court whercor he lhall be one or ij. 

‘‘ the judges, to be direfted to the officer in whofe cuftody ^ fufticient, 
the party fliall be returnable immediate before the faid lord Comb. 6. 
chancellor, &c. juftice or baron. 

“ And it is further enabled, that on fcrvicc thereof as 

“ aforefaid, the officer, &c. in whofe cuftody the party is, 

“ ffiall witliin the times refpe&ivciy before limited, bring 

“ him before the faid lord chancellor, juftice or baron be- . . 

“ fore whom the faid writ is returnable ; and in ca(e of his c^nainty re- 

“ abfence, before any other of them, with the return of quircil in the 

“ fuch writ, and the true caufes of tlic commitment and return, vide. 

" detainer. (4) ' 59 - 

Willon X54. 

LordRaym. 586. 618. Fort. 272. Strange 404. 915. Andrews 2i»i. 


“ And that thereupon within two days after the party 
lhall be brought before them, (5) tlie faid lord chancel- (.0 If * P?''- 
“ lor, juftice or baron, before whom the prifoner lhall be 
“ brought as aforefaid, ffiall difeharge the faid prifoner from brought into 
“ his imprifonment, taking his recognizance, with one or Court, the 
more furcties, in any lum according to their diferetions, will or- 
“ having regard to the quality of the prifoner and nature of 
“ the offence, for his appearance in the king’s bench the v"ide 

“ Term following, or in fuch otlser court wherein the of- i. Burrow 
“ fence is properly cognizable, as the cafe lhall require ; logg. 

“ and then ffiall certify the faid writ with the return there- 3 ’ 

“ of, and the recognizance, into fuch court; unlefs it be 
<< nude appear to the faid lord chancellor, &c. that the 
' “ party 
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or- 


partf fo tonimitted is detained upon a legal procefe 
« der, or vramnt, out of foine tourt that hatb^JCTliBiAioni 
of crimind matters ; of by fome warrant iigned and 
iealed with the hand aiid leal of aiiy of the laid julliccs 
or barOnS) of fome juftice orjuftices of the prace, for 
fuch matters or offences,. for tlie which' by law the pri> 
** foner is not bailable (6).” 

(6) 2. Inft. 55. 2. Hale 143. Vaugh. i56> 3. Com. 0ig.'458. i. Wilfon 1 34.’ 
j.Wilfon. 188.’ Strange 444. 794. 982. La. Raym. 1354. Bur. 460.' 606. 1991. 
lilj. 1434. 


No privilege 
Will excufc a 

S ’ leer from 
bcying the , 
Writ. 1. Bur- 
row 613. 
Vidfc alfo 
Strange 187. 
9t5* .339- 
I Raym. 


Ld. 

580. 


603. 


Satkeld 103. 
Comber. 6> 
Lucas 429. 

1. Show. ipo. 
3. Com. Dig. 
4S5* 


Se£i, 18. But it is pro'vided, par. 4. “ That if any pcr- 
** fon lhall have wilfully neglefted, by the fpace of two 
“ whole Terms after his imprifonment, to pray a haheai 
** corpus for his enlargement, he lhall not liave a habeas 
corpus to bb granted in vacatibn-tiiiie, in ptirfifance eff 
“ this a6l:.” 

Se£t. IQ. And it is 6rthef enadeA par. 5. ** That if 
“ any omcer, &c. lhall negled or refufe to make the re- 
funis afprefaid, or to bring the body of the prifoncr ac- 
“ cording to the command of the faid writ, within tlie 
** refpcdtive times aforefaid, or lhall not, within fix hours 
** after demand, deliver a true copy of the commitment, 
** &c. he lhall forfeit for the firft offence 100/. for the 
** fecond 200/. and be made incapable to hold his offibe, 
« Ac." 

SeSi. 2a Atid it i8 farther enafited, par. 6. ** That no 
** perfon who lhall be fet at large upon any habeds corpusi 
" lhall be again imprifoned for the fame dffence by any 
** perfon whatfoever, other than by the legal order and pro- 
“ cefs of fuch court wheteitl he lhall be bound by recc^ni- 
“ 7-ance to appear, or otlier court having jurifdiflion of the 
“ caufe, on pain of 500/.” 

Seff. 21. And it is firther enadfed, par 7. That if 
any perfon who lhall be committed for treafon or felony, 
** plainly and fpecially exprefled in the warrant of commit- 
“ ment, upon his prayer or petition in open court, the 
“ fifft week of the Tcrmj or the firft day of the feilions of 
“ oyer and tcrmiiler, or general gaol-delivery, to be brought 
“ to his trial, lhall not be indidbed fome time in the next 
** Term, feffions of oyer and terminer, or general gaol- 
delivery after fuch commitment, the juftices of the faid 
“ court lhall, upon motion in open court, the laft day of 
the Term or feifions, fet at liberty the prifoner upon bail ; 
“ unlefs it appear upon oatli, that the witnclfes for thA. 

king- 
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could not be produced the hme Term, &c. ^ And if 
^jrilbner, upon hi$ prayer, &c. ihall not be indited 
and tried the fecond Term, or Ceffions, he ihall be dif- 
chai^d from his imprifonment.” 


Seff. 22. And it is farther enaded, par. 10. ** That it 
(hall be lawful for any prifoner, as aforefaid, to move 
“ and obtain bis habeas corpus, as well out of the chancery 
or exchequer, as the king’s bench or common pleas : 
** And if the faid lord chancellor or lord keeper, or any 
“ judge or judges, baron or barons, for the time being, of 
“ the degree of the coif, of any of the courts aforefaid, in 
“ the vacation-time (7), upon view of the copy of a war- 
** rant of commitment or detainer, or on oath made that 
“ fuch copy was denied, Ihall deny any writ of habeas cor-’ 
“ pus, by this aB; required to be granted, being moved for 
as aforefaid, they fhall feverally forfeit to the party 
grieved, the fum of five hundred pounds.” 


(t) A notion profiled, that all writs of habeas corpus granted in vacation expired 
on the commencement of the Term ; %ut Lord Mansfield, Hill. 31. Geo. 1. declared 
the unanimous' opinion of the Court, that fuch notioA was ill founded; that a perfon 
might be brought into court upon a habeas corpus iflued in vacation ; and that to rc< 
quire a new writ, would be attended with delay and expence without the ieaft reafon 
or utility, i. Barrow 4S0. $41. 6o6. 608. 


23. But it is* provided, par. 18. “ That after the 
allizes proclaimed for that county where the prifoner is 
" detained, no perfon ihall be removed from the common 
** gaol upon any habeas corpus granted in purfuance of this 
** atSl ; but upon fuch habeas corpus ihall be brought before 
the judge of aibze in open court, who thereupon ihall do 
what to juftice ihall appertain.” 


But it is provided neverthclefs, par. 19. ** That after the 
affixes are ended, any perfon detained may have his habeas 
** corpus according to the diiedion of this aft.” 

SeS. 24. It is obfervable, that this ftatute makes the 4 - Comm.137. 
judges liable to an aflion at the fuit of the party grieved in ***’ 

one cafe only, which is the refuiing to award a habeas corpus Rex v.Bevaa 
in vacation-time ; and feems to leave it to their diferetion in B. R. Mich, 
all other cafes, to purfue its direftions in the fame manner Term, I7S9* 
as they ought to execute all other laws, without making 
them fubjed to the adion of the party, or to aay otlier ex- g® * 

prefs penalty or forfeiture ; And this is molt agreeable to the 
general reafon of the law, which regularly will not fuffier a 
judge to be liable to an aftion for what he does as judge. 


Vot. Ill 


O 


As 
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As TO TH£ SIXTH POINT, viz> lo wlut tifes Ijail^ 
grauuble, 1 lhali endeavour to (hew, 

If Where it is grantable by a IherifT. 

2. Where by a jufticc of peace. 

3. Where by juftices of gaol-delivery. 

4. Where by the courts of Wfcftminftcr-Hall. 

As to THE FIRST POINT, I lhali conftdcr, Where bail is 
grantable by a IherifF ex o^doi and, Where by virtue of a 
writ. 


(rt) Dalif. II. Seff. 25. As to the firft particular, it is holden by (a) 

1 fonie, that, by the common law, the llieriff might, by virtue 

cf i;! of his office as, principal confervator of the peace, bail any 

Reg^Sj. 169. perlbn arrelled on iufpicion of felony, or ^or any other ol-- 

S. P.C. 74. fence u'hich is bailable. 

F.Coronci97. * 

,ont. 2 . lull. 190. 

(i)Dalif. II. Sec'!. 26. Alfo it hatli been holden, (b) that a conllable 
Ceil. 2. lull, jjjd tijg jjjje power by the common Itjvv : Amf it may (c) 
j _ probably be inferred from the recitals of the writs of maiiiprife 
in THE Register, that, by the common law,thelheriff had 
(<0 Reg. 2jo. power *0 bail perfons indiflcd of larceny in a (rf) court-lcct, 
and alfo perfons indifled as (el) accelTaries to a felon, and 
(f) Reg. 169. perfons appealed by (e) approvers, after the death of thcap- 
(,/) Reg. 133. provers, fee. But it feems tliat the Iherift {/) ha.l no power 

27., 271. ex ejido, to bailany perfon indifled of any crime beforejnf- 

^3! ) Sup. 8. tices of peace. A nd it is certain, ( ») that neither the IherifF 

j. nor conllable covdd, in any of the cafes above mentioned, 

Dalilon II. take bail by but only by obligation. And fome 

(2>)Diiliroiui. {hj have holden, that the llatutcs which impower jullices 
ot peace to admit perfons to bail on an accufation of felony, 
and particularly preferibe in what manner they lhali do it, 
have taken away all power of this kind from the Iheriffand 
conft >ble ; yet others leein to be of another opinion, becaule 
the faid ftatutes are wholly in the affirmative. 

feems certain, fi) that by the common 
149.'* might bail any perfon who was indifted be- 

i.lnfi iQo. loie him at his torn, for felony, or any other crime that is 
R'.giiKT 2',9. bailable ; becaufc he might both award procefs and alfo give 
(^)Uiiib. 342. judgment againll the perfon lb iiidiaed : And it is a general 
S ? C -4 wbojievet is judge of the offence may bail the off 

a’laft.'iyo. holden, that at this day thelheiiff hafr 

loft 
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his jiijwtfr (8), by reafon of t. Edw. 4. <i. 2. fct forth (8) Viie 
more at lai^e c. 10. f. 74. by which it is cnaAed, “ ! hat 
the flteriff fliall not proceea on any fuch indLciment, but 4nd“”hg 
fhall removO it to the nextfeiiions of peace.” of Bcngough 

•y. Iloiiirer, 

4. Term Rep. 

Seff. 28; As to the fecond particular, it Teems, that bail 
is grantable by a fheriiF by virtilfc of the following writs, viz. 

I. 'T\aA of odio et atia. 2. That of ; and, 3. That 

of hemir.e replegiando. 

But having already, inBook. i.c. 29. f 2O. & 24. incidentally 
Ihewn the nature of the fikst of thefc writs, which feem 
to be in great mcafure obfolcte at this day, 1 lhall refer the 
reader to what is there laid concerning it. 

ScH. 29. Secondly, Of the writ of mainprift little notice 
is taken in the Ijte books ; yet the law relating to it Teems to 
be Hill in force in many calbs ; ahd confequcntly in fueh 
cafes, thofe who are bailable, and have been’reful'cd thcbene> 
fit of bail, may ftill by virtue thereof be delivered out of pri- 
fon (upon their finding furctics (a) to the fheriff that they Reg.tC^. 
will appeas and anfwer to the crimes alledged againlt them, 270. 
before the julliccs ift the writ mentioned, &c.) as thofe \l>) F. N.B. 
who are imprifoned for a flight fufpicion of felony, or in- * 5 ^ 
difted of larceny (c) before the fteward of a leet, or oftref- Jig.'”**™’ 
pafs ((/) before juftices of peace, and many other (r) perfons, Hale 141. 
4 ll which it will be needlefs to enU.'iierate. Kcgifter 269. 

Coke on Bail 

and Mainprife, ch. j. and 10. (e) F. N. B. ajo. Rcgiller 269. 4. lull. 179, 

t. Inft. 291. (</) F. N. B. 250,151. Regillcr 133. 270, 271. F. N.B. 250, ij*. 
Kcgiitcr } 6 g, See. 

SeS. 3d. Bdt as to that which is faid in general, both by 
Sir Matthew Hals (/) and Sir Edward Cokt^ (pj in relation (y) Sum. 104, 
to this matter, from which it may feem to have been the (x) >• Inft* 
opinion of thofe authors, that no writ of mainprife is granta- 
ble at this day, it may be anfwered, that this is to be under- ■ 

flood ( h) only of the writ of mainprise for perfons indited j'nft. ,81. 
before the Iheriflf in his torn, in relation to whom he has Cuke, B. aiid 
no judicial power at tliis day, and confequently no power Majnp. c. 10. 
to bail them, ex officio ; from whence it follows that the ' 

Writ of mainprife for fuch perfons, being grounded on a 

fuggeftion that the IherifF had unjuflly refufed before to ad- 

•lit them to bail, cannot now be proper, becaufe he cannot 

be faid to have unjufliy refufed to do a thing which he had 

no power to do. But this can be no manner of reafon why »• Hale h*. 

the writ of mvnprift fhould ijAt be ftill grantiriile .in other 

cafe* 

0 % Sifts 
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F* B« 66« 
« 7 , 68 . 

Reg. 781 79. 


F. N. B. 68. 
t. Hale 141. 


Vidcfup. ftffl. 
a6. 

f«)t.Sid.sio. 
Skin. 61. 76. 

** 7 . » 3 ”. 
Cmh. z86. 

farrcfljr 9. 

3. Comm. 119. 

4. ModcTni 83 . 


2. Ualc 127. 
to ij6. 


(6) Sec fcA. 
■ii- 
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Seff. 31 . Thirdly, As to the writ of kmine repUgiandoy^ 
there feems to be no doubt but that at the common law the 
fheriif might deliver any perfons out of prifon by virtue of 
this writ, except in thoie fpccial cafes mentioned in the fta- 
tute of fVtJlmhifter the c. 15. which is fet forth more 
at large^ in the next fedion : And if he had returned, that 
tlic plaintiff had been eloigned out of the county by the 
defendant, he might afterward, by virtue of a capias in wither- 
mm againft fuch defendant, whether he were a peer or com- 
moner, have taken and imprifoiied him till the plaintiff 
Ihould be replevied. But the writ of bomine rcplegiando has 
been much difufed of late, in fucli cafes wherein jullices of 
peace have been authorized to admit perfons to bail ; yet 
whether the flatutes which gave fuch authority to juftices of 
peace, being wholly in the affirmative, do take away the 
IherifTs power in the cafes mentioned in thofe ftatutes, may 
deferve to be confidered. However, there can be no doubt 
but that in other ^afes the writ of homine repUgiandty {a) and 
capias in withermmy are very proper and cffe^ual remedies. 

ScS.^ 32. But for the better underftanding the fherilTs 
power in this particular, I fhall fet down, and endeavour to 
explain fo much of the faid fiatute of JVeJiminJier the firji, 
c. I c. as relates to it, which is enafted as followeth : — “ For- 

afmuch as fheriflfs, and others who have taken and kept 
“ in prifon 'perfons dctefled of felony, and incontinent 
“ have let out by replevin fuch as were not repievifable, 
“ and have kept in prifon fuch as were repievifable, be- 
“ caufe they would gain of the one party, and grieve the 

other: And forafmuch as before this time it was not de- 
“ termined which perfons were repievifable, and which not ; 

“ but only thofe that were taken for the death of a man, or 
“ by commandment of the king, or of the juftices, or forthe 
“ foreft : It is provided, and by the king commanded, that 
“ fuch prifoners as before were outlawed, and they which 
“ have abjured the realm, provers, and Inch as be tallen witli 
“ the manner, (b) and thofe which have broken the king's 
** prifon, thieves openly defamed and known, and fuch as be 
“ appealed by provers, fo long as the provers be living (if 
“ they be not of good name) and fuch as be taken for 
“ houfe-burning felonioufly done, or for falfe money, or 
“ for counterfeiting the king’s fcal, or perfons excommu- 
“ nicate, taken at the requelt of the bifhop, or for manifeft 
“ offences, or for treafon touching the kinghimfclf, fhall 
“ be in no wife repievifable by tlie common writ, nor with- 
■ “ out writ ; But fuch as be indifted of larceny by inquefls 
“ taken before fheriffs, or baililft by their office, or oflight 
“ fufpicion, or for petit larceny, that amouutctli not above 

the 
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. the value of twelvepence, if they were not accufed of 2. Inft.i90. 
fome other larceny aforetime, or accufed of receipt of 
thieves or felons, or of commandment, or force, or of aid 
in felony done, or accufed of fome other trefpafs, for 
which one ought not to lofe life or member, and a 
man approved by a prover after the death of the prover 
fif he be no common thief, nor defamed), fhall be 
“ henceforth let out by fuificient furety, whereof the flicrifF 
will be anfwerable^ and that without giving aught of their 
“ goods.” 


For the better expofition hereof, I (hall dillinAIy confi- 
der,— Firft, That part of the preamble which declares, what 
perfons had always been agreed not to be replevifable. — Se- 
condly, That part of the purview which fliews what other 
perfons fhall not be replevifable ; — ^and, Thirdly ,That which 
fhews what perfons fhall be replevifable. 

Of thofe who by tlic preamble are declared to have always 
been agreed tef be irreplevifable, there are four kinds. — 
I. Thofe who are taken for the death of \ man. — 2. Thofe 
who are taken by the commandment of the king.— 3. Thofe 
whoare taken by the commandment of thcjullices. — 4.Thofe 
who are taken for the fore ft. 

As to the firft of thefe particulars, viz* Coi^erning thofe 
who are taken for the death of a man. 


33- It obfervable that the ftatutc declares gene- 
rally, that thofe imprifoned for the death of a man have al- 
ways been taken to be irreplcvifable, without making any dif- *’ 
tiiiAion between fuch homicide as is malicious^ and that . 
which happens by mifadventure^ or in felf -defence. And it 
is further to be obferved, that the ftatutc of Gheefterj c. 9. c 13 . 
provides, “ That where a man kills another by misfortune, 
or in his defence, or in other manner without felony, 

“ he fhall be put in prifon till the next coming of the 
“ juftices in eyre, or juftices affigned to the gaol-delivery, 

‘‘ &c.” And agreeably hereto we find, that all perfons in 
general, who are taken for the death, of a man, are excepted 
out of the writ (a) de homine replegiando : And that even («) Reg. 77. 
the fuperior {b) courts, which arc not reftrained by thefe F. N. li. 66. 
ftatutes, have yet been always captious of bailing perfons W *s- Ed. 
imprifoned for any homicide, except in fuch fpecial cafes Affizcpl. 
as fhall be fet forth more at large in the following part of ,4. ^ * 

this chapter. 37. Aflizc pi. 

29. AlRze pi. 44. 1. Roll, 268. 44. Ed. 3. 38. j,, Ed. 4. 71. 

Se^, 34. Alfo it feems agreed, that juftices x>f peace 
who have power at this day to bail a man arrefted for a 
light fufpicion of homicide^ cannot bail any fuch perfon for 

O 3 manjlaughterj 
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fnan/taughier, or c^n ixeufabk bmicidi^ if it maniftftly appea^^ 
that he was guilty of the faft, let it be ever fo plain that it 
cannot amount to murder, as (hall be (hewn more at large 
(tf) 5 e^l. 63. following part of this chapter (4). 

Jti. 7 . 35. And it is dialed by 3. Hen. 7. c. i. That 
if it happen, that any perfon, napird as principal or ac- 
See Rex “ ceffary, be acquitted (A) of any murder at the king’s fuit, 
V. Chetwynd within the year and day, that then the fame juilices be- 

9. St. Trials fQ,.g whom he is acquitted, (hall not fuffer him to go at 

** large, but cither remit him to prifon, or bail him, after 
their diferetipn, till the year and day be palTed.’^ 


1. Tnft. 186, 
187. 

S. P. C. 72. 

I. Roll. n4« 
I>.)lton c. 114. 
Rtgiilcr 77- 


S.P.C. 72. 


(f) ;• And. 
298. 

I. Roll. 134. 
191.219^ 

I. Leonard 70. 

B. Mainpr- 37 


As to the fecond particular, wz. That concerning thofc 
who are taken by the cornmandment pf the king. 

Set*t. 36. It feems that the w^ords of the (latute conccnif 
ing them are to be underflood offuch only as are imprifoned 
either by thp king’s perfonal command, or by tlic command 
of his privy council, which i? looked uj^onlo he as it were 
incorporated with him and to fpeak with his mouth ; and 
accordingly we find the exception in the writpf hominc replc- 
gumio'\ relating to perfons imprifoned by the king, thus ex- 
prcHod in the Regifler, rilfi capti fufU per fieda/e fro'crpttwz 
noJ}rum\'^ by which it feems to bc*implie/.l, that this excep- 
tion is not applied generally to every command what- 
foever of the’ king. 7 'o which it may be added, that if it 
were to be underftood in fo large a fenfc, it wopld extend 
even to thofe who arc taken by a capias in a perfonal aflion, 
for that every fuch capias is the commandment of the king ; 
but it feems certain, that a defendant taken by fneh a capias 
is rcplevifable by the common law. But perfons imprifoned 
by the fpccjal command of the king, or of his privy council, 
arc fo far from being rcplevifable by the llitrifF, that they 
have formerly (c) been adjudged not to be bailable even by 
the court of king’s bench. However, at this day the law is 
otherwife declared and fettled by parliament, as (hall be 
more at large in the following part of this chapter. 

13X. Con. Moor 839. i. Andr. 15S. 

As to the third particular, viz. That concerning pejrfqn^ 
imprifoned by the command of the juflijccs. 


37. It is obfervablc, that the exception in the writ 
( 4 ) Reg. 77. of bomine yfphgiando^ in the Regifler ( J), concerning perfons 
(OF.n.B. 66 . fo imprifoned, is rcftrainc^ to thofc who arc taken by thp 
fpecial command of the king’s chief jufticc. But by Ai/z- 
(f) Llfdt!c. ^ ArrAflr/ (t)^ Staundford (/), Coki (^), and Dalton (h)^xhp 
f 14. words pf Astute relating to perfons fo imprifoned, feem to 
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^ underfiood in a large fenfe of any of the king’s juftices in 
general, as of thofe of assize, as well as ofthofcof thecourts 
of Westminster-hail. But it feems that they are not 
to be underftood generally of perfons imprifoned by any g p ^ 
command whatfoever of fuch juuices, for that thofe whp are_ Dalt. c, li^ 
imprifoned by their ordinary command, not by way ofp.N. 3.151. 
puniihment, but in order only to be fafely kept, are faid to 
be replevifable by the IherifF, in cafes not prohibited by the 
ftatute ; and therefore it feems, that they muft be taken in a s. P. C. 7 J. 
more rellrained fenfe of thofe only who are imprifoned by Dalt. c. 114. 
the abfolute command of fuch juftices by way of punilh- * 4 - Ed. 3. 33. 
ment, as for a mifdemeanor done in their presence, or for 
other Contempts, or fuch like matters, which lie rather in 
their diferetion than in their ordinary power ; and it feems, 
that a commitment by the chief juftice, without Ihewing RqH. ,3,, 
any canfe whatfoever, lhall be intended to be for fdme fuch 
matter; and there can be no doubt but that a perfon under fuch 
a commitment is replcvilable by tlie IherilF. Alfo it hath 
been holden, that a perfon fo committed is not bailable 
upon a habeas carpus : But hoy far perfons committed by 
the abfolute command of one couit, are bailable by another, 
ihall be more fully conftdered in the following part of this 
chapter. 

As to thtf/ourth particular , viz. That concerning thofe 
who are imprifoned for the foreft, who alfo ar** o»^cepted out 
of the writ (a) of hamme repleglasido. 4^^Inll^3 H* 

SeSt. 38. It feems, that the faid exception is to be under- 
ftood as well of forefts in the hands of fubjefts, {b) as of W *• luA***’ 
thofe in the hands of the king ; but it i'ecms, that it is to be 
nnderftood ftriftly of proper forefts only, and not to be ex- 
tended (f j by equity to chafes or parks. And as to imprifon- (r) Retj, So. 
ments (pr ©fences in forefts, the law has been much miti- F- N. B. 67, 
gated by later ftatutes ; for it is recited by i. Edw. 3. c. 8. 1*4. 

*• That divers perfons had been undone by the chief keepers 
of forefts, &c. agaiaft the form of the great charter ( d) of ('0 ?• 3 * 

the foreft, and againft the declaration (e) made by king Ed- ’*'1 
ward I. by which he granted, that trefpafles done in his TOmmonly ** 
foreft, of vert and venifon, fliould be prefented at the next called Oidi- 
fwainmote, before the forefters, &c. and tliat fuch prefent- natio Forcft«i 
ments made before fuch forefters, &c. Ihould by the oaths 
of knights, and other difcrectand lawful men,&c. by the com- 
mon aftent of all the faid minifters, be folemnly written, 
and with their feals enfealed : And that if any indict- 
ment ftiould be in any other manner made, that the fame 
fhould be void.” And thereupon it is ordained, “ That 

from thenceforth no man lhall be taken nor imprifoned 
« for vert or venifon, unlefs he be taken with tlie mai- 

0 4 *' 
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** mur^ or clfc indi&ed after the form before fpccificd ; Aw 
‘‘ then the chief warden (lull let him to inainprife till the 
eyre of the foreft, without any thing taken for his de- 
‘‘ liverance. And if the faid warden will not fo do, he 
(«)F.N.P.fi7. « fnall have a writ out of the chancery, &c. to be at 
Rcgi»>cr to. « mainprife till the eyre. And if the warden (hall not obey 
^ 3 )F.N B.67. “ fuch writ, the plaintiff (liall have a (b) writ to thelhcrin 
Kegifttr So. << to attach the laid warden before the king, at a certain 
day, &c. And the (hcrifF{ the verderers being called to him) 
(hall deliver him that is fo taken, by good mainprife, in 
the prefence of the verderers, and (hall deliver the names 
‘‘ of the mainpernors to the fame verderers, to anfwcr in the 
“ eyre before tlie juftices, &c.” And it is farther enafted, 
by 7. Rich. 2 . c. 4. “ That no man (hall be imprifoned by 
“ any officer of the foreft without due indiftment, or being 
** taken with the mainour^ or trefpaffing in the foreft, &c.” 


4. Inft. 290. Seff. 39. And note, That perfons fq indifted, or taken 
F mameur^ being imprifoned by fuch officers, have 

45. Ed. 3.7'. eledlion cither to be ‘mainprifed by twelve mainper- 

a.^Halc 131! nors, by virtue of the writ of hmine re^legumdn^ given by 
to I35, the laid ftatute of i. Edw. 3, c. 8. or to be bailed upon 
a habeas corpus^ by the judges of Weftminller-Hall, &c. 
And if a perfon be imprifoned for any offenqr relating to 
the foreft, without having been firft indifted for it, or taken 
With the m)!ihiour^ there feems to be no doubt but that he 
may have an aftion of falfe iniprifonmcnt, and may allb be 
mainprifed or bailed in the manner above mentioned. 


And now I am to confidcr that part of the purview of 
the above-rccited jlatute of IVvflmhifur the fir ft^ c. 15. which 
(hews what other perfons are not rcplcvifable, of which there 
are two forts. 

First, Snrh as arc excluded from the henelit of a replevin, 
in rtipeft of the notoriety of their offence 

Sr-roNDLY, Such as arc excluded from it in refpeft of the 
hcuioulnefs of the crime alledged jigainft them. 

Perfons excluded from the benefit of a replevin, in refpeft 
of the notoriety of their olFcnec, arc of two. kinds. 

First, T hofe who, by an exprefs or implied judgnicnt,fen- 
tence or conviaion,or their own confelfion, appear to be guilty. 

Secondly, Thofe who are under violent prefumptions 
of guilt. 

ScR. 40. And first. Of thofe who by judgment, fen- 
tence,*conviftioii, or conie^OD) appmto be guilty, fonie are 

ex^lude4 
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excluded from the benefit of a replevin by the exprefs words (tf)R.P.C.74. 
of theftatute; as “ thofe who are outlawed, pr have ab- 
“ jured the realm ; perfons excommunicate, taken at the 

requeft of the bilhop, and provers.” ^ And all other {a) ,5. h. 7. 9. 
perfons who are condemned, or cO kvifted of felony, or any Kelynge 90. 
other [bj heinous crime whatfoever, whether by tlieir own 
confeffion, or by verdift general or fpecial ; (c) and alfo all 
thofe (d) who on their examination own themfelves guilty Sea.44! 
of a felony alledged againft them, and are charged in their (r) Dyer 179, 
MITTIMUS with the felony fo confeffed^ feem to be excluded i.Bulil.87,83. 
fiom it by parity of rcafon, and the manifeft intent of the 
llatute; for (e) bail is only proper where it Hands indif- 
ferent whether the party be guilty or innocent of the accu- 1. Roll. 268, 
fation againft him, as it often does before his trial; but 4- Inft. 17S. 
where that indifferency is removed, it would, generally fpcak- 
ing, be abfiird to bail him : And agreeably hereto the ftatu c Nummary loo. 
of 2. Hen. 5. c. 2. provides, even as to civil caufes, “ that ^ 

if upon a writ of certiorari^ or corpus cum caufa^ out of 
“ chancery, it (hall be returned that the prWouer is con- 
demned by jud^ient given againft him, he lhall be re- 
‘‘ manded, &c.” Alfo 23. Hen. 6. c. 10. vdiich ordains, 
that Iheriffs, &c. (hall let out of prifon perfons in their cufto- 
dy by force of any writ, &c. in perfonal aftions, or on in- 
diSinents of trclpafs, by fufficient fureties, &c. exprefsiy ex- 
cepts all fu^i as (hall be in their ward by condemnation, 
execution, &c.** And therefore it cannot be byt reafona- 
blc to intend, that the faid llatute of Weftminjicr (Jh firjl put Sec the booki 
the cafes of perfons outlawed and excommunicate^is^xam- cited, 
pics only ; meaning thereby to intimate, that all other per- C%4? * 
foils under the like circumllances (hould be in like manner 2, inft. 188.* 
irreplcvifable : Yet it is certain, that the court of king’s 
bench may, in theic diferetion, in fome fpecial cafes, bail a 
perfon upon an outlawry of felony; as (/) where he pleads (/) 5.11.7.16. 
that he is not of the lame name, and therefore not the 
fame perfon with him that was outlawed; or allcdges (VJ19.H.6.2. 
any other error in the proceedings. Alfo it feems, that the 
court of king’s bench, or jufticcs of gaol-delivery, may (A)B.Mainp. 
bail fA) a perfon convifted of man (laughter, or as fome ? 4 « 
fay, of any other felony, for which he afterwards gets the 
king’s pardon. And (/) there feems to be no doubt at this ^/;’summary 
day, but that they may alfo bail any perfon who is guilty be- loi. lo^. 
fore them of homicide in fcif-defence, or by miftHventure. J'* N. B. 246. 
Alfo it is certain, that if a perfon appear to be imnri Toned for 
an excommunication, in a caufc of which tlic fpiritual court contra & 
hath no conufance, he may be delivered either upon a habeas s! P. C. 74! 
corpusy or by qua(hing or (uperfeding the writ of excommuni- Q^ucrc. 
cato capiendo. 

Secondly, Of thofe who are under violent prefumptions 
of guilt, and in that refpefi are excluded by the ftatu te •from 
the benefit of a replevin, there are feveral kinds. 

Sea. 



Or BAIL. 


Bk. t. 


SOjt 

Surnm. loit SeA. 41. I. Thofe who are taktn with tht mainour ^or 
rather the mainer, that is, with the tiling ilolen, as it were in 
lift'll 88 ’ hands J, and by parity of rcafon, thofe. who ate taken 

i.' Hale Is 7! Mly upon a hue and ciy. 

348. ( 

Hale 133. 156. Vidcc xa. f. 1.&4. 

ScJI. 42. IT, Th^fe who have brohn the hinges prifon^ 
and by the fame reaibn, thofe who have broken any other 
prifon, which the law prefumes that no innocent perfou 
will do. 

Se^. 43. ITT. Thofe who are appealed by provers^ 
a. j nil. 1 38 . who regularly are not bailable, becaufc the approver, by 
Rt[;iitcr, 2(J9. confeffing his own guilt, induces a ftrong prefumption 
againft thofe whom he acenfes of the fame crime of whicli 
he owns himfelf guilty ; yet by the expref; words of the lla- 
tute, If the perfon appealed by an approver be of good 
reputation he may be bailed, even in the life of the ap- 
prover ; and, unlefs he be a notorious felon, he may be 
42. * * nailed after lii? death. * And by parity of reafon, he may 

ftiirnman' irx. alfo be bailed if the approver wave (if) his appeal, or be van- 
F. Mriinp. I. quilhed, [b] iinlcfs there be fome other caufe to detain him 
Kd* prifon* as the appeal of fomc other approver, &c. And if 
' a perfoM difahled by law to become an approver as one at- 
2. tainted,, (e) &c. appeal another of high treafon, it feerns that 
li- tljc perhin fo appealed ought to be bound (d) to his good be- 
liaviour . awards the king: But (e) if fuch perfon had ap- 
(/?)'l?.Cor. pta!»?r’‘*ijiin of felony onlvii feems that he ought to have 
a j . 2 1 1 . * been wholly dilcharged, if there had been no other acculation 
17. Aifi/c 4. againft him. 

11. A/Tut 27. 

44. IV. Thieves openly known and notorious, who, 
as it JeeiTis, ought not to be bailed for any frclli felon)", 
whereof there is probable evidence againft them. But how 
far peifons accufed of any crime lhall be fo farefteemed 
likely to have committed it, from their former fcandalou:; 
bwhaviour, as to be prefumed guilty upon flight evidence, 
(^OSoin. IC2. ft-cms in great meafure to be left to the difcrction (/)of 
the perfon who hath power to bail them ; who, upon con- 
fideration of the circunaftanccs of the wliole matter, and 
the piobabilitws of both fidcs, if he find it reafonable ftrong- 
Jy to prcfumc them to be guilty, ought not to bail but 
commit them. 


4 i. pi. 27. 
F. Wainp. 
(.;) Sum. 1C 
{j) !•'. Cor 


ij) Dalt. c. 
(b) B.Mainp. 

€2. 

41 - AfTizc y 


Scdl^ 45;. V. Perfons talm for open and mamfeft of 
fences^ whicli feems to be underftood of inferior crimes of 
an enormous nature, under the degree of felony, as danger- 
ous^ riots, {g) favouring of high treafon, {h) fcandalous ex- 
tortions, 
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tortlons, confpiracies, (aj byjuftices. See. violent aad exorr (a) Coke 3 . Se 
biunt rcfcoufes (ij of perfons arrefted by virtue of the Icing’s 
writs, mifprifion (cj of treafon, pramuniret [d) npiim, and ^l3Keilw.i6si 
fuch like heinous offences, whereof no one who is noto- f.£&ccu.i 47! 
rioufiy guilty, feems to be bailable by the intent of this (la-* >3* H-7* *<• 
tiite ; for notwithllanding, in the latter part of it, it be faid 3 ®®'* 
generally, that thofe who are accufed of a trcfpafs, for which Syv 
a tnan lhall not lofe life or member, are rcplevifable ; yet ^ ’ 

upon the conftruflion of tlie whole it feems reafonablc to 
qualify the generality of that exprelHon with tliis limitation, 
that fuch accufation ought to be either on a light fuf- 
picion : or, if it be on plain and unqueftionablc evidence, 
that the offence ought to be inconfidcrable ; for if all perfons 
whatfoever (hall be replevifable for offences not touching life 
or member, let their guilt be never fo notorious, the above- 
mentioned general unlimited claufc, that thofe who are taken 
for open offences (hall be irreplevifable, mull be rellraiiied to 
felonies and offences touching member, which feems con- 
trary to the moll obvious reafonable purport of it, and alfo 
to common pmdlice.^nd that allowed general rule, that bail 
is only then proper where it Hands indifferent whether the 

E were guilty or innocent; Jed quare. Yet it feems to - r a 
great meafure left to the difcrction of the perfon who 
has power to admit others to bail, to judge in wh^t cafes 
their crime is fo'flagrant«and enormous, tliat they ou^bt not 
to have the benefit of it. 


Of tliofe who are excluded by the purview of'^.^id 
(latutc from the benefit of a replevin, in refpeft of the 
heinoufnefs of the crime alledged againft them, there are 
four kinds. 


1. Thofe who arc taken for arfon. 

2. Thofe who are taken for falfe money. 

Thofe who arc taken for falfifying tlie king’s feal. 

4. Thofe who arc taken for treafon which touches the 
king himfelf. 

SeSi. 46. And all fuch perfons being exprefsly drclared 
to be irreplevifable, it feems clear, that they can in no 
cafe be delivered out of prifon by the fherifF, either by virtue 
of the faid writ of bomine rtpkgiando^ or without it : Yet if 
a perfon at large be accufed before a fher'flF, on a light fuf- 
picion, of any of thefe, or of any other of the above-men- 
^on^} crinjeS) which ^ways have been agreed to be irreple- 
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vifabic, as of lioiiiicide, &c. it feems by no means to follow 
cither from the words or intention or the ftatute, that tlic 
fhcriffis bound to keep him in prifon till he be delivered by 
due courfc of law; but in fuch a cafe it feems to be more 
reafonable that he take furety of him to appear in a proper 
court to anfwer fuch accumtion ; for it fccras extremely-^ 
harfh, and contrary to the firft principles of the law. which 
favoun* nothing more than the liberty of the fubjeft, to put 
an officer under a neccifity of depriving a man of his liberty 
upon every accufation of fuch a crime, be it never fo weakly 
grounded. And the words of the llatute, declaring perfons 
to be irreplevifable for fuch crimes, fecni clearly applicable to 
fuch only as arc under an aAual imprifonment, and not to 
thofe wlio are barely accufed ; for that none can be properly 
faid to be replevied, but thofe who, being a6tually imprifon- 
ed, are, upon finding pledges, delivered out of cuftody ; from 
which it follows, that perfons not imprifoned arc not wnthin 
the ftatutc: Nay, the law is fo far from obliging a (herilF to 
imprifoii a* man on every accufation whatfoever of fuch 
crimes, that it fiibjcdts him, as well as iny other perfon, loan 
aflion of /alie imprifonment, if he do it without a rea- 
fonable ground ; as hath been more fully Ihewn in the chap- 
ters concerning Arrcfls. But if a pcrlon be aftually under 
an arreft.eitherof amagillrateor of a private perfon, for any of 
the ab^ove mentioned crimes, it feems clear', from the exprefs 
words of the llatute, that the IhciilF cannot replevy him ; 
and it jeems, that at the common law he ought to have 
fajtgjyr^ctaiiicd the party fo arrefted till he could have ob- 
tained his legal deliverance, and that the perfon fo arrefted 
had no remedy but by indiftment or action of falfc impri- 
fonment againft thofe who arrefted and delivered him tp the 
Ihcriff on a groundlefs fufpicion. But how far the law may 
at this day be altered in this point, by the univerfal and al- 
lowed pradicc of IherifTs receiving no perfon into their cuf- 
tody for any crime wilhout the warrant of fome magiftratc, 
lliall be more fully coiilidercd in the next chapter. 


2. Inft: 189. 47- certain, that the court of king’s bench 

40. Affizc 33. ftill may, and always might, bail perfons in cuftody for any 
2, Hale 129. of thefc crimes, notwithllanding this llatute ; yet in difere- 
* 'vi' leldoiii ufes this power but in very fpeciaf cafes, as lhall 

5.1 oicrnjzs, following part of this chapter. 


a. Halt J34, .And now I am to confidcr that part of the purview of the 
13 faid Ihtntc, which Ihews what perfons are rcplevifablc. 

For the better underft.anding whereof, I ftiall endeavour to 
explain, 


I. The 



Oil. Of bail. 

1. The branch relating to perfons accnfed as principals. 

2. That which concerns thofe who are charge 4 as accef- 
faries^ 

As to THE FIRST BRANCH, relating to perfons accufed 
as principals, 

Seff. 48. Thofe who arc indi£Ied of larceny by in- 
quefts taken before Iheriffs, or bailiffs, by their office, that 
1$, before Iheriffs in their torns, and lords in their leets, are 
exprefsly declared to be replevifable ; and according to fome 
opinions, thofe who are indi£ted or appealed in any other 
court, of any other felony, not exprefsly declared by the fta- 
tute to be irreplevifable, as robbery or burglary, &c. arc re- 
pfevifable by the fheriff ex officio^ without writ, within tl^ 
equity of this claufe : Yet the authorities which are brought 
to warrant this opinion, relate only to the bailment of per- 
fons by fuperior courts, upon indiaments of appfials of iuch 
crimes before fuch courts, and do hy no means prove that 
fuch perfons are replevifable by the meriff ex officio^ without 
writ : And it is oblcrvable, that the writs of mainprife in^c 
Regiftcr,for perfons indicted only of trefpafs, before jufuces 
of peace, expressly declare, that fuch perfons cannot be 
delivered out of ptimn wkhout the king’s fpeeial command ; 
from whence it feems to follow, that fuch perfons are not 
within the common benefitofa replevin by the meriff, Without 
fome fuch fpeeial command. And if permns indifted df 
pafs onlv, before juftices of peace, are not within the ordinary 
remedy of a replevin by the iheriff without a writ, furely it 
cannot be thought, that perfons indided of higher crimes, 
and before fuperior courts, can be any way intitlcd to it : 
However, inafmuch as the faid ftatute of Wejlminjler the jirjl 
exprefsly allows perfons indifled of larceny before the Oieriff 
the ordinary remedy of ^ and exprefsly excludes fome 

other particular felonies, and fays nothing of others, it fecnis 
a realbnabie conftruftion of the ftatute, that the ftieriff might 
by virtue of it, either with or without writ, replevy thofe 
who were iiidiftcd before himfelf, or at acourt-lcet, of thofe 
other felonies not exprefsly excepted, as well as thofe indited 
of larceny only. And the ftatute leaving fuch a latitude to 
the flieriff in relation to the perfons fo indiSed before him- 
felf, or at a court-leet, it hath been ufual for fuperior courts 
(who, though they be not within the ftatute, have yet al- 
W'ays had a great regard to the rules preferibed by it) to ufc 
the fame liberty in relation to fuch crimes, and fometimes 
greater, for fuch fpeeial reafons, and in fuch fpeeial cafes, 
as ihall be fet forth more at large in the following part 
of this chapter. Yet notwithftanding the ftatute feems 
generally to allow the benefit of a replevin to all tliofe 
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Segifter tig. who are indifted of larcehy, &c. without any lidiitation ; 
a. Inft. 190. ygf jj jjgjjj jjggjj always conftnied to intend only, that 
fuch perfons indiAed of a grand larceny as are of a good 
S. P. C. 74/ reputation, lhali be replevif^Ie ; aiid therefore if tliere be 
llrong prefumptions of their guilt, it feems that they ought 
not to be bailed ; but this is in great meafure to be left to 
diferetiont 

Se 0 . 49. SacONDtT, Thofe Who are imprifoned for a 
light fufpicion, are likewife declared by the Hatute to be re- 
plevifahle. Yet, notwithftanding the words are general, 
Rcfi. S3. *29. It hath always been taken to he the intent of them, that 
F. N. B. 250. the petfons fo imprifoned ought to be of a>good reputation. 
«. Inft. 190. fccras clear, that the llatute means only fUch perfons 

as are imprifoned for crimes not exprefsly excepted by it 
from the benefit of a replevin ; and therefore that this 
branch cannot extend to perfons imprifoned for the trea- 
fhns mentiqned in the fiatute, arfon, or homiOrde, but only 
to diofc taken for larceny, robbery, bjsrglary, and fuch like 
trlonics, &c. * 

■ \ ‘ 

Sefi. 50. THiRnty, Thofe who are imprifoned for petit 
larceny , which does not amount to above the value of 12 
are alio declared by the ftatute to be repleyifable, “ if they 
«. Inft. (90. “ bavb not been accufed of fome other larceny before;” and 
Rcgifter 2%*. if Items to be agreed, that there is no neceffity that fuch 
F. N. B. lie- pcrfons/*bc of good reputation : yet upon the conftruflion 
Vide fup.fc£l. ..jkat^wholc ftatute, if fuch perfons be taken with the man- 
'*** ner or confefs the faft, &c. or their crime be otherwifti 

open and manifeft, it feems that they ought not to be bailed ; 
bur if there be any colour or probability for their innocencei 
it feems mofi agreeable to the intention of tlie ftatute to 
bail thorn. 1 

Srff. 51. Fourthly, Perfons accufed of other trcfpafs, 

. for which a man ought not to lofe life or member, are 
dec’area bv the ftatute to be replcvifable ; yet perhaps the 
generality of this claufe is reftrained by that other claufc 
which declares, that perfon- taken for open and manifeft 
olF nces lhail not be replevied, as hath been more fully 
ihewti fed. 45. 

Seff. 52. Fifthly, The appellee of an approver is alfo 
exprefsly declared to be bailable after tlie death of tlie ap* 
ptover, unlels he be a notorious felon. 

But having already incidental! v ftiewn, fed. 4;?. in what 
cafes fuch an appellee is replevifable, 1 lhali refer the reader, 
for this matter, to what is tliere faid concerning it. 
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As to THE SECOND BRANCH, Concerning thofc wlio arc 
charged as acceilaries. 

Seff. 53. The Statute is in the following words^ 

Thofc who arc accufed of the recent of thieves or 
“ felons, or of commandment, or of force, or of aid of 

felony done, ftxall be replevifablc, &c.** it is obferva- 
ble, that notwithftanding the ftatute mentions only thofe 
who arc acceflary by receiving felons, or by commandment, 
force or aid, yet all thofe who are acceflary to a felony any {a) («)Rcg. 170* 
other way, as by perfuafion or any other procurement, or 
abetment, have always been taken to be within the equity of 
it; and moft (ij of the books relating to this matter leem 
generally to hold, that all nccefiaries, whether to homicide B.Mainp 6/11. 
or any other felony, are bailable till the principal be con- 54- 58- 
vifted, or attainted ; and that they are bailable even afjxr 
fuch conviAion or attainder, upon their (c) pleading to tljc c’okc b/L’* 
indiftment, and do not exprefs any limitation o{ reftrifticA, Mainp. c. 5. 
that they be of goo^ fame, or but (lightly fufpef^cd, icc. Dyer 120. 
And in the cafe {d) of 25. Edw. 3. *44. pi. 14. wherein a pe/- ^ 5 * 3 - 

fon appealed of murder, as having holden the*deceafea/in 5o!E(r.3.t^! 
his arms while the other killed him, was not let tcyjaain- 29. Anize 44. 
prife ; the reafon given for it by the reporter is, beclufe the 40- Affize 8 . 
defendant was yi a manner a principal ; for that omerwife WS.P.C.-i, 
being an acceffafy only,*!ie ought to have been let tJ main- Summary ico. 
pnle by the intent of the ftatute. x et I find it made a ajiar e k. Mainp. 58. 
mthe YEARBOOK of 21. (<) Edw. 4. Whether ateceuarics 64. 
arc to be let to bail of courfc ? And perhaps it may 3 * 4 »- 

reafonable to intend, in the above cited cafe of 25. Edw. 8 

that fuch perfon was denied the benefit of mainprife by rea- Cojit. 17? Ed. 
fon of the notoriety of his guilt ; for it feems clear, both from 3. 94. 
the (/j Rcgifter^ (g) Fitzherberty and (h) Dalton^ that ac- (t/)F. Cor. 
cellar ies to felonies are not to be bailed unlefs they be of J35. 
good reputation; and if the want of a good reputation, 

' vjliich is at moft but a very flight inducement to prefumc B. Mainp. 78. 
them g[uilty of a particular crime, be a good caufc to exclude ( f) Reg. 270. 
them from the benefit of mainprife, which is given them by ^ 
the general words of the ftatute, it feems ftrange, the ftrong ^ 

and unqueftionablc evidence of their guilt fliould not much ^ ^ 
pore exclude them from it ; eljpccially confidcring, that it 
is an allowed rule, [i) tliatbail is only proper where it ftands (i) Sup.f. 4«- 
indifferent whether the perfon accufed were guilty or inno- 
' cent. And fince later ftatutes have, in many cafes, excluded 
acceflaries before the faft from the benefit or clergy, it feems 
abfurd to fay, that perfons notorioufly guilty or being ac- 
celTary to the crimes which exclude them from the benefit of 
clergy, (hall be admitted to bail ; whereas if they had been 
committed to prifon on the like evidence of guilt, as prin- 
cipals, for felonies within the benefit of clergy, or even for 
inferior offences of an enormous nature, they could not have 
bad the like privilege: And therefore fince the general words 

of 



30S 


Or' bail. 


Bk. i* 


of tiie llatute concerning the replevifing of accellaries, are 
agreed to receive the above-mentioned limitations, that they' 
ought to be of good reputation, and alfo to plead firft to 
the indi^ment, if the principal be attainted ; why Ihould 
iv not be rcafonAle to admit this farther reftri 3 ion> that 
their guilt be not notorious ? which feems admitted to be 
. implied in moft of the other claufes of the ftatutc, which yet 
are penned in as general words as that relating to accelTaries. 
But this matter feems at this day to be put beyond all guef- 
tion, by 31. Car. c. 2. f. 21. by which it is recited, “ That 
many times perfons charged with petit treafon, or felony, 
or as acceflaries thereunto, are committed on fufpicion only, 
whereupon they are bailable or not, according as the cir- 
cumllances making out that fufpicion, are more or lefs 
weighty) &c.** And thereupon it is ena£led, ^ That no 
** perfon fo charged, lhall be removed or bailed by virtue of 

that aA, in other manner tlran he might before.*' From 

v^hich it feems clearly to follow, that where there are ftrong 

{a) See Rex prefumptionii of guilt againft a perfon fo chaiged, he neither 

v. Juild, was bailable before that ftatute, nor is nOw bailable by virtue 

S. Term Rep. 

As THE SECOND POINT, vit. In what cafes bail Is 
grantab/.e by a juftices of peace I lhall endeavour to Ihew, 

1. How far it is grantable by conftruftion of the llatutes, 
and coi^miflion which gives juftices of peace a jurifdiftion 
over certain crimes, without faying any thing concerning the 
power of granting bail ; 

2. How far it is grantabic by the ftatutes fpecially relating 
to the power of granting bail. 

As to THE FIRST POINT, 


Coke,^. U 
Mainp. 6. 
Lamb. 347, 
34 ^' 


ik) See the 
looks above 
cited. 
Crompton 
J9T. 234,235. 
Summary 105. 


Sefi. 54. It feems, that wherever juftices of peace have 
jurifdiSion of a crime, they may bail the perfon indifted 
before them of fuch crime, upon fuch circumftances for 
which other courts may bail the perfon fo indiAed before 
them ; for that it feems .to be a good general rule, that fo 
far as any perfons are judges of any crime, fo far they have 
power of nailing a perfon indited before them of fuch crime* 
And, upon this ground, it feems clear, that any two juf- 
ticcs of peace, whereof one is of the quorum^ may,ofcommon 
right, bail perfons indicted before the feffions of juftices of 
peace, lor that any two fuch juftices may hear and determine 
the inJidment. [bj Alfo it hatli been holdeni that any one 
juftice of peace hath the like power in relation to perfons fo 
indiifted, bccaufe every fuch juftice being a judge ot the court 

whicla 
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which is to determine the offence, feems confeqnently to 
have a cliflrctionary power of judging wlicther it be hii’iable, 
and of adiiiining the party to bnil. And this feems to be im- 
plied by the ftatute of i. Rich. 3. c. 3. which giving one juf- 
tice of peace power of bailing perfons arretted for “felony, 

“ in like form as if fuch perfons had been indified at feflions,’’ 
cicarlv fuj'pofcs, that if fuch T)erfons had been indifted at 
Lflions, they might have been b?jiled by any one juftice: And 2. Ha!c 137. 
if any one jnilice of peace had fuch power of bailing the per- 
fons fo indifled at fj:7ions, berore the llalutes f eciallv re- 
lating to the power of jnflices of peace in granting bail, it 
feems, that he ilill has the fame power in relatioyi to per- 
Ibns fo inciiaed of anv bailable crmic under the degree of 
felony' ; bccaufc the faid llatutes Lem not to reltrain liiin in. 

Jinv fuch cafe, under the oegree 01 ftlonv, from any power 
which he lawfully migln claim before. Alio it feems to be 
agreed, tliat any one juftice of peace it ;ylvvays in his 
diferetion cillu^r bail or imprifon one who ha'‘'^givcn another 
a dangerous wotind^ according as it (hall anpc.ir fiom jjie 
whole circnmftances, th t the party is mod likely to live or 
die, for tiiat every fuch juftice being a princl,)!!! confervator j?* ^ 3 - 

of the peace, tlic o^^^cnco at prefent being only an enormous 
breach tlicreof, and no felony, feems properly to co^iic tinder 
his coniifaiice.*^ 

4 

As to THE SECOND roiNT, V’Z. How far bail IS graiita- 
blc by juft ice's of peace, by virtue of the ftatutes fpccially re- 
lating to their power of graniing bail. 

Sc^. 55. It is rcciteci by i. Rich. 3. c. 3. “ That divers 2. Hde 137; 
perfons iiaJ been daily arrefted and iiiijirifoncJ for fhfpicioii 
of felony, fometime of malice, and iometime of a light fuf- 
picion, and fo kept in prif(?n, without bail or luainprife, to 
their great vexation and trouble:” And thereupon it is 
enafted, “ Tliat every juftice of peace in every fhire, ciry 
‘‘ or town, may, by liis or their diferetion, let fiicli pri- 
‘‘ foners and perfons fo arrefted to bail or main j rife, in 

like form as thongli the fame prifoners, cr pcrlbns, w. -e 
“ indiSed thereof of rccordj before the lijr.e .y.dhccs at their 

fellions.’* 

Sefi, 56. But it is recited by 3. Hen. 7* c. 3. “ Tint * 37 * 

by colour of the faid ftatute of 1. Rich. 3. divers perfons 
which were not mainpernable, were oftenDmes let to bail 
and raaiiiprife by jufticcs of peace, againft the due form of 
law, whereby many felons had cfcapcd, to the gseat d fplea- 
fure of the king, and annoyance of his liege people . and 
thereupon it isenafted, “ I'liat the jufticcs of pe.ice in every 
“ fhire, city, and town, or two of them at Icaft, whereof 
VoL. ill. P ‘‘one 



Or BAIL. 


fik. 2. 


210 


** one to be of the qmrum^ have authority and power to let 
** any fuch prifoners, or perfoiis mainpernable by lavr, that 
•* have been imprifoned within their fcvcral counties, city, 
or towiii to bail or mainprife, unto their next general 
feflions, or unto their next general gaol-delivery of the 
fame gaols, in every (hire, city, or town, as well within 
** franchifes as without, where any gaols be or hereafter lhall 
“ be: And that the faid jiifticcs of peace, or one of them, fo 
‘‘ taking any fuch bail or mainprife, do certify the fame at 
the next general feflions of tlie peace, or the next general 
gaol-dclivcry of any fuch gaol, in every fuch county, city, 
‘‘ or town, next following after any fuch bail or mainprife 
“ fo taken ; on pain to forfeit to the king for every default 
thereupon recorded, 'l en pounds : that the afore- 

‘‘ faid aft, giving authority and power in the premifes, to 
any jufticc of the peace by himfelf, be in that behalf ut- 
tcrly void, and of none clFcft.*' 

4, Hale 137* 57. And it is recited by i. & 3. Ph. and Mary, C. 

13. ‘‘ 'I’hat fince the faid ftatute of 3. Hen. 7. one juftice 
oi* peace, in ihe name of himfelf, and one other of the juf- 
tices hi-c companion, not making the faid juftice party nor 
privy unjo the cafe W’hercforc the prifoncr Ihould be bailed, 
had oftentimes by finifter labour and means fet at large the 
greateft and notablell offenders, I'ucii as be not repicvifabic 
by the laws of this realm, and yet the rather to hide their 
affections in that behalf, had fignified the caufc of their ap- 
sas^iicnfion to l)e only for fufpicion of felony, whereby the 
laid olfenders liad and did daily cfcape punifhment, &c.’* 
And thereupon it is enafled, ‘‘ Tliat from the firft day 
of April rhea ne\t coming, no juftice or jufticcs of peace 
lhall let to bail or mainprife any fuch peribn or perfoiis. 
who for anv ofl'ence or offences, by them or any of thcjiii 
'• committed, be declared not to be replevifed, or be forbid- 
den lo be icplevifcd or bailed by the above-men tionedy|'a- 
'• iutt of the 


58. And it is further enafted, par. 3. ** That any 
perfon or perfons arrefled for manflaughtcr or felony, or 
fufpicion of manflaughtcr or felony, being bailable by the 
law, fhall not be let to bail or mainprife by any jufticcs 
of peace, if it be not in open feflions, except it be by two 
jufticcs of peace at the Jeaft, whereof one to be of the quo- 
“ and the fame jufticcs to be prefent together at tlic 
time of the faid bailment or mainprife ; which bailment 
or mainprife they fhall certify in writing fubferibed or 
figned with their own hands, at the next general gaol- 
delivery to be holdcn within the county where tlic faid 
^ perfon or perfons (hull be arrefted or fufpefted,” 

Sea. 
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Sf^i. And it i$ farther enafted, par. 4. That the 
“ faid jufticcs, or one of them being of the quorum, when 
any f«ch prifoner is brought before them for any man> 
“ flaughter ot felony, before .Iny bailment or mainprife, 
Ihall take the examination of the faid prifoiicr, and infot«> 
“ niation of them that bring him, of the fa£t and cireum- 
“ Ibinces thereof, and the fame, or as niuch thereof as Ihall 
be materia! to prove the felony, lhallpUt iti Writing before 
“ they make the fame .bailment ; which faid examination, 
“ together with tli'e laid bailment, the faid juftices Ihall ccr- 
“ tify at the next general gaol-delivcry to be holdeh within 
*** tkeJiipits of their commiflion.” 


Seff. 60. And it is farther enabled, par. 5. “ That the 
faid juftices ftiall have authority to bind all fuch by re- 
cognizance or obligation, as do declare any thing material 
“ ro prove the faid oftcnccs or felonies, to appear at tire 
next general gaol-delivcry to be holden within the cOun- 
“ ty, city, or town corporate, where the trial'thereof ftiaU 
“ be, and then ailS there to give evidence againft the 
** party at the time Of his trial, aild fhall certify as well 
“ the fame evidence, as fuch bond or bonds in writing as 
“ he fliall take, at or before the time of his faid tria’. thereof 
to be had or made. And in cafe any jufticc of -peace of 
quorum Ihal^ offend .in any thing contrary to the true 
intent and meaning of this afl, the jufticcs of gaol-de- 
“ livery, where fuch offence fhall happen to be committed, 
“ upon due proof tlicrcof, by examination before them, 
mail for every fuch offence fet fuch fine on every of tub'' 
“ fame juftices, as the fame jufticcs of gaol-dclivcry fhall 
think meet, &c.” 


Self. 61. But it is provided, par. 6. That juftices of 
« peace, and coroners, within the city of London, and the 
" county of Middlefex, and in other cities, boroughs, and 
“ towns corporate, fliall, within their feveral juriidiflions, 
have authority to let to bail felons and ptifoners, in fuch 
manner and lorfh as they had been before accuftomed ; 
" and alfo fhall take examinations and bonds, as is afore- 
** faid, upon every bailment by them made, and certify every 
fuch bailment, bond and examination, at the next genersu 
«* gaol-delivery, &c.” 

From thefb ftatutes the following particulars appear mOfl 
obfcrvable. 


Self. 62. First, That it feems clearly to be implied by 
die above-mention^ fUtute of 1. Rich. 3. c. 3. which 
authorifed jany one juftice of peace to hail a penon on Ji 
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flight fufplcion of felony, in like manner as if fuch perfon 
had been inclidlcd at feflions, that before that ftatute jnftices 
Coke,Cailand of peace could bail thofc only for felony, who had been 
Miunp. c. 6. indifted of it before tliem. A nd by parity of reafon it fcems 
i^g”^*** alfo to follow”, that they had no power to bail perfons for 
* aiu' other crime before fuch ijidiftment, unlefs it were an 

offence direftly tending to the breach rf the peace ; thebail- 
€upru fca. 54. ing of pferfons for w^hich fcems properly to come under their 
conufance as confervators of the peace: And therefore it 
fccius difficult to maintain the power of one jufiice of the 
peace to bail a perfon for any other crime, unkfs it be by 
fonie ftatutc limited to the conufance of one jufticc^ciw-tlie' 
party have been indicted for it at feii’cns, becaufe the coin- 
miffion, in giving a jufticc a general jiirifdiftion over any 
crime, fliall be conftrueJ fo far only to give him a power to 
bail a perfon accufed of it, as it makes him a judge of it, 
which he cannot be till become regularly before him byin- 
clidlmcnt ; and th.c ftatntes above-mentioned fpccially re- 
lating to the f;o\ver of juflices of peace, in granting hz]*, cx- 
prdfsiy require the conufaivce of two jufticcs. 


Sefl, 63. Secondly, That jufticcs of peace have no 
power to bail any perfon not rcplevifablc by the abovc- 
Hale 138, mentioned ftatuirof JVcftmii'jtn'tl.h 1 5. from whence it 

1 140. fcems to follow, tliat a perfon under :he aduc^A commitment 

or arreft of any other magiftratc, or even of a private perfon, 
for any crime declared to be irrcpievlfablc by that ftatutc, as 
treafon againft the king’s peribii, arfon, &c. cannot be de- 
•^vered from his iinprifonnicnt by the bailment of any juf- 
ticc of peace. Yet if a perlbn at large be only accufed of 
any fucli crime, on a flight fufpicion, before a juftice of 
peace, it feems that the juftice ought not to commit him, 
but to lake fiuety of him to appear before a proper court, 
as hath been more fully flicwn in relation to the flierifF, 
feSion 46, And inafmuch as the above-mentioned ftatutc 
of I. & 2. Ph. and Mary, c. 13. exprefsly mentions the 
bailing of perfons for manflanghter, as well as for other 
‘ felonies, there can be no doubt, but that jufticcs of peace 
Sed vide *nay, by force thereof, fafely bail any perfon imprifoned on 
ft. Hale 138. a flight fufpicion of a fad, clearly appearing to be no higher 
an offence than manflaughter, and much more if it appear 
I. Roll. 168. to amount to no more than homicide by mifadventure, or 
Dalton c. 114. fclf-defence. Yet it feems to be agreed, that fiich juf- 
Lambar7 ^6 tices. tnuft, at thcir peril, take care that the offence in truth 
amounted not to murder; and that they ought in no cafe to 
bril any perfon who manififtly appears to have been guilty 
of anv of the homicides above -mentioned, either by his own 
confeffion, or the notoriety of the fad, not only becaufc the 
above-mentioned ftatutc of Wcftminllcr i. c. i c. wliich is 

the 
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he pattern [jrefenbed by i, & 2. Ph. and Mar)"i for the 
diredtion of juftices of peace in relation to bail, exprefsly 
excludes all perfons from the benefit* of it which are guilty 
of open and nianifell: offences; but alfo becaufe the Jlq- 
tuU of Gloucefier^ c. 9. is exprefs, that all perfons who are 
guilty of homicide by mifadventure or in fclf defenpe, ftiall 
be kept in prifon till thc,j^t coming of the juftices • itine- 
rant, or of gaol-ddiveryi 


2x3^ 

Siip.fc£i\44, 
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64. Thirdly, That the chief import ofthefefla- 
is to lliew in wh.at manner perfons are to be bailed by 
peace, and ^6t to declare what perfoiis are baila- 
ble by them ; in relation fO wliich matter, the p!d rules of 
the ftatutc of IFcptmificr ilk firJU are generally ftill to be fol- 
lowed, whicli, extending only to criminal offences puniih- 
ab!c in the ordinary way by indictment before tlic IherilT, 

&c. give no power to bail perfons tak'iii on procefs in civil 
actions, or for contempts to fuperior courts, gas by procefs 
of rebellion out of oiiancery. An^I therefore by a rcafonable jialtonc. 114, 
conftruaion of all thefe itatutes, jufticos of pjrace have no Cromp. 152. ’ 
power in any fuch cafes,^ to admit any perfon to bail. Sum. lor. 


As to THE THIRD POINT, vi%. Where bail is grantabic 
by the juftices \)f gaol -delivery. 


Seth 65. It feems to be clearly fettled [a) at this day, (^>Crom.ie4. 
that fuch juiliccs may bail any perfm conviOed before Lllalc ' 
them of homicide by mifadvuiture or in felf-dcfcncc, ^ 

better to enable him to purchafe his pardon. And if a per- 
foil cor.vidc.'l of mannauirlitcr before fixh iufiiecs purchafe Jr'?? , 

lii.i pr.rCon, it Icems, that they may (h) bail him, even Dak, ^ 14. 

after their I’cfiions is determined, t:il the next feflions of F. N. 15 . 246. 
gaol delivery, that he may come in then and plead his par- *‘ 5 . 

don, for treit the po\v;'r offucli jullicos feems (c) to con- “5*Ed- 
tiniie for fuch purpofes after their fclEons. A\fo (d) if a s.t' c. 74. 
man be conviCted of m,mf! ‘lighter before fuch juftices, F.Coroiic354. 
againft plain evidence, it i;; fiiJ tliat they may bail him till K.Mjinp. i. 
tlie next fefijoiss of gaol -delivery, in order to purchafe his 
pardon in tlic mean rime. Hut it feems, {r) that juftices of Sun^mpryi^t* 
peace have no power to bail a man inanyj)f thefe cafes, becaufe . c) Via-.; fup/ 
they are tied up for the moft pai t to thclSules preferibed by the c. 6. feft. 7. 
above-mentioned cflf'ftir/ijjJtcrthe firft. Butthisftatute (d'C^oin.i 154, 
not (/) extending to juftices of gaol-delivery, feems to leave ^ 
them adifcrelioiiary power in thofe cafes wherein it rcftrains VkMMp.fcfi. 
the fherifffromadmitting perfons to bail. And therefore it a 63 . Conti 
defendant, in an appeal of death, plead an excommunication p-iuonc. 114. 
in difability of the plaintiff, it feems to be holdcnby Stuund^ 
ford^ (,?■) fuch juftices may bail the defendant from ‘ 
day to day till the plaintiff fhall be abfolv^d, for that other- / > c p p 
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wife the defendant tnig;ht lip inprifon far ever, witliout any 
opportunity of coming to his tria). But it is obfervable, 

• that the books (ir) which are cited for the maintenance of 
this opinion, fpcak only of an appeal of robbery : Yet if 
j Unices of ^aol-delivcry have fuclt power of bailing perfons 
in the cafe of death, on the circuinftaiiccs abovp mentioned, 
as it feems agreed in the cafes above- cited- that they have, I 
do not £nd any rcafon why they mny not, as Weil upon 
Other fuch like'circumdances, bail perfpns indicted or ap- 
pealed before them of any other crime, in fuch manner as 
the court of king’s bench may dp^ as fliall be 
Ihewr under the next point. 

As TO THK rptiaTH POINT, vis. Where bail i| grant- 
able by the courts of Weftminfler hail, I (hall endeaYo.ur to 
^lew, 

I. Wheredt is grantable by the court of king’s bench, 

t ' 

II. Where by the other courts of Weftminfter* 
hall. 

As to the firft of thsfe points I fliall confider, 

, * 

1. Where bail is grantable by tin court of king’s 
bench to a perfon imprifoned bv the king’s fpecial com- 
mand, or by the order of his privy council. 

-» 

2. Where to a perfon committed by cither houfc pf 
parliament. 

3. Where to one committed by the court of chan- 
cciy. 

4. Where to one committed by an inferior court of rp- 
CRid. 

5. Where to oric cxprcfsly excluded bv the above- 
mentioned llatutc of jyLjimityhr the from the com- 
pjpn benefit of a replevin by t;ic llicrifF. 

As to the firft of thefc particulars, viz. Where bail is 
grantable by the court of king’s bench to a perfon impiU 
loned by the king’s fpecial command, or by the order of the 
privy council. 

. Se 8 . 66. I do riot find but that wherever {b) acommit- 
nient by the pfivy council hath fpecially exprefled tlie crime 

, I. Burrow 4(|9. Sheltbeare’scafe, Palacr 559, 
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for which the party hath been committed, this court has 
always admitted him to bail, on the like circumftances on 
which, in difcretion, it will grant bail on otiicr commit- 
ments (a). And wherever it has appeared, that pcrfons 
have been imprifoned by colour of a ufurped authority, 
preiended to be derived from any patent whatfoever, con- 
trary to law, it feems that the faid court bath always dif- 
charged the perfonsfo imprifoned, without bail. But there 
have been formerly many opinions, (/>) that pcrfons com- 
mitted by the fpecial command of the kir\^, or of his privy 
^uncil, without expreffing any other caule of the coinmit- 
iifttWrswcre not bailable by any court whatfoever, without 
fomc intimation of the king’s confent to fuch bailment, by 
letter from the privy counr»:l, or otherwife. And a dil- 
tinftion (c) was taken by fome between a commitment by 
one of the pnvy council, and a commitment by the whole 
body ; and tiiat the former ought indeed to let forth fome 
other caufe of the commitment bolides the command of the 
perfon who made ij ; but that the latter needfid not any. 


(a) 2. Leon. 
70- 

X. And. 297. 
i.Wilfon 15 1, 
Wilkes’s cafif. 
(^)33.H 6.1S. 
1. And. 298. 
z. Roll. 134. 
192. 2I9. 
Con.Mu.839, 
1. And^i58. 
See the argu- 
ments on the 
habeas corpus 
concerning 
loans 81,82. 
&c. 

fej i, Leon. 
70,71. 


Scv?. 67. But this matter came afterwards 4 o be very fo- 
lemnly debated in the famous cafe (J) of Sir John Corbet and {d) See the 
others, who being imprifoned by a warrant from the privy arguments o\ 
council, aboi^t the third year of the reign of king Charles con- 
the firft^ moved the cefurt of king’s b-ncU to admit them to ccrni>g loans, 
bail upon their habeas corpus^ whereupon it w^s returned^ and Rufli- 
tliai they were detained in the prifon of the Fleet by the worth’s CoU 
fpecial command of the king, lignified to the warden by a f*458>Ac. 
warrant of fomc of the members of the privy council •, in 
which warrant no other caufeofthe imprifonment wascon^- 
tained but fuch ibccial command : And it was ftrongly 
urged on behalf of the prifoners, that fuch imprifonment 
U agiiinft the Hatute of Magna Charta, c. 29. which 
provides, 'I'hat no freeman lhall be taken or imprifoned^ 

“ and that the king will not pafs upon him, nor condemn 
“ him, but by the judgment of his peers, or th^ law of the 

land and ajfp againft many other ftatutes {e} made in Ed. r 
aflirmance of Magna Charta, by which it is ordained, 4. ^ 

That no man (hall he taken by petition, or fliggeftion, made Ed. 3.3, 

“ to the king or to his council, uiilcfs it be by indidment 3. 3. 

or prefentment, or by procefs by original writ ; and that 
** no man lhall be in^prifoned, &c. without being b{K>ught 
to anfwer by due procefs of law; nor be puttoanfwer 
without prelcntmeiu before jufti^s, or matter of record, 

“ or by due procefs, and writ origmal.” And it was argued, 
tliat the liberty of the fubjeit would be precarious, and lie 
at the king’s mercy, if perfons who happen to incur his dif- 
pleafure, For what perhaps the law efteems no crime, Ihould 
by means of fuch a be liable to be forever im- 

y 4 prifoned. 
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t. H. 7 . 4 . 
1 . Hale 131 . 


Bk.|. 


5 >rifoncd, without any poffibility of rcdyefs ; and that it 
cems iiiconlittent with natural jullice to expofe a man to fo 
fcvcre a punilhmcnt for a fuppofed crime ajledged againft 
him, without giving nim an opportunity of clearing him- 
I’filf by a lawful trial. And it was farther urged, that ac- 
cordingto theopinion of w la John Markham, in the time 
of king Edward the fourth^ the king could not fo much as 
arreft a man upon fufpicion oftreafon or felony, as any of 
his fubjecls may ; for that if the king fhould do wrong, the 
party could have no aftion againft him. ,A]fo it was iii- 
lifted,that the preamble of ti)C Ji tuu of IVeftminj'tcr the firjfc. 
which declares, “ T hat perfons impriibned by 

command have always been taken to be iricplevifable,-'^ 
muft be intended only of a lepleviu by the common writ d.e 
homine re^h'pando^ or by the ihcrilF officio without vyTir> 
for that It ipeaks only of a replevin by fheriffs and others, 
and therefore lhall not be taken to extend to fuperior courts. 
And it was never thought, that the court of king’s bench 
was reftrainetl by it frorn bailing perfons impriloncd for 
homicide; and yet all liicKi are equally *dcchrcci by the fla- 
lute to be ifrcplevijable Many precedents, alio, weic al- 
ledged, whereby it appeared, tliat perfons committed by 
the king’s Ipecial command had been difehraged upon writs 
of habeas corpus* 


Vide fup. feet 
36. 


(a) Vide fup. 
ftft 66 . 

r^j s.p.c. 

72.7. 

F. N. B. 6 . 


Sa^f. 63. But on the other fide it was argued, thatfucli 
commitment could not rcafonabJy be intr uded to be againft 
the purview of the ftatutes alove-ciicd, inafmuch as the fald 
ftatute of hVeJtminftcr the c. 15 . which was macleiii the very 

next reign after that in which the ftatuteof i\lA(;N aChar-' 
TA was made, it was declared to be a fettled and undoubted 
point, that perfons committed by the command of the 
king, which, as it feems to be agreed, is to be undei flood 
of the king’s fpecial, abfolute, and extrajudicial command, 
are not replevifable: And it cannot be imagined ihatfo high 
a regard Ihould be paid to fuch a conanitment, if it were 
thought to be illegal, and contrary to Magna Ciiarta, 
And it was infiftcd, that commitments of this kind have 
often been allowed by the courts .V. ) Oi juftice, and are men- 
tioned by authors {b) of the bell credit ilnce the above-cited 
ftatutes, without any the Icaft objeflion to their legality, 
and as‘ depriving the party imprifoned by therii from the 
common benefit of the writ of replevin. And it was alfo 
ftrongly urged, that tlicre are often fccret caufes not fit to 
be divulged, which may make it ncceflary for the fafety of 
the ftate, in fome particular circumftances, to reft rain feme 
perfons from th.eir liberty for a certain time, and that the 
ki?ig, who is entirely cntruftcd with the management offtate- 
affairs, fhall be prefumed always to aft for the public good ; 
“ ^ ^ ’ and 
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pci that It is iinmodcft for any of his courts to qucftion the 
jnitice of his proceedings of this kind, which the law I'ee.us 
wholly to have left to his wifdoiii, or to fuffer a fugg'ftion 
that ho abufes his prerogative to cover opprcflioii ; and that 
the fubje^ is in no danger of perpetual imprisonment on 
this account, for that the court of king’s bench hath always 
ufed a diferetionary power over fuc)i commitments, as well 
as all others, anvl therefore upon fpecial circnmftanccs qf 
hardlhip, may admit perfons under fuch commitments to 
bail ; but that where there was nothing extraordinary in the 
pjj^rc, it hath been the general courfe of die court not to do 
a fpecial order from the council for it, as ap- 
peared from the examination of moft of the precedents re- 
lating to this matter. And dierefore in the calc abovc-men-r 
tioiud the court of king’s bench was unanimous in opinion, 
that Sir 'John Coybet^ and tl:c other gendemen fo committed 
by the king’s fpecial command, as is above mentioned, had 
no right, primufuic^ to demand the benefit of bail, with- 
out the content of die council, and thcrefiSre remanded 
diem. 


69. Rut tills matter being afterwards confidered in 
parliament, and it being the general opinion, that the chief 
reafon why thofc gentlemen incurred the king’s difpleafurc 
was tlicir rcfuYal to pay the loans, which, as they infilled, 
were demanded of them without fufFicient authority ; and it 
being evident, tliat if there were no certain legal remedy 
for the liberty of the fubjeft againft fuch a ftrain of the pre- 
rogative, no man could be fafe in maintaining his property, 
citli:*r in parliament or out of it, againft a difputed demand 
from the crown, but would be liable to a diferetionary im- 
prifonment, and that under colour of law, without any cer- 
tain redrefs froin the law ; it was thought neceffary on this 
occafion to draw up the famous petition of right, which 
was afterwards ali'entcd to by the king, wherein, among 
other things, the lords and commons complain to the king, 
l hat againft the tenor of the above (a) cited ftalutes, 
divers fiibjefts had then of late been imprifoiied, without 
any caufe lliewcd ; and when for their deliverance they had 
been brought befoie juftices by writs of habeas corpus^ there 
to undergo and receive as the court (hould order, and their 
keepers commanded to certify the caufes of their detainer, 
no caufc had been certified, but that they weredetained by his 
majefty’s fpecial command fignihed by the lords of his privy 
council, and yet were returned back to feveral prifons, 
without being charged with any thing to which they might 
make anfwcr according to the law : And thereupon the faid 

lords and commons, among other things, humbly pray, 

- 




RuHi. Col. 
part.lfol.5t9. 


I. Roll. JT9. 
See the argii^ 
ments on ihe 
habeas corpus 
above men- 
tioned, [), 8 r. 

Rulh. Coll, 
part 1. 428; 
473 - 499 » b:c. 


Rulh.Col.p.x. 

fol.613. 

{a) Supra 
fee. 66. 
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Vid. C. Car. 
,507. 579 ' 593 * 
a. Hiilc 1449 

> 45 - , 

Viilc f. 16. 

||OtC». 

See Lord 
Cen)uen*s 
oDinion upon 

This ftati!Ce» 
as to its giving 
jtn implied 
power to ft*- 
crctarics of 
ftatc and pri- 
i^y councillors 
to commit, &c. 
lx. State 'i'r. 
J' 9 - 


i.Sida 

78. 

i.Kible 305. 


that no freeman, in any fneh manner as is before men- 
lionctl, beimprilbned, or detained, &c.** 

70. And it feems to have been generally, agreed, 
fince the time of this Petition, that wherever any commit- 
ment by the privy council hath not exprefled, with fonw 
convenient certainty, the crime alledged againft the party, 
he ought to be bailed upon his Umieas corpus. 

Seff. yj. And for the greater fccurity ,pf the liberty of 
the fubje^t againft commitments by tlie command o/tin:. 
king, or of his privy council, it is farther pro)iided*ai)d 
enadled, by 16. Car. i. c. lO. f. 8. “ That if any pcrfoii 
“ ftiali be committed, reftrained of his liberty, orfufferim- 
“ prifonment by the command or warrant of the* king’s ma- 
“ jefty, in his own perfon, or by the command or w arrant 
“ of the council board, or of any of tlic lords or others of 
“ his majefty’s privy council ; that, in every fuch cafe, 
“ every fuch perfon upon demand or motion to tlie judges 
“ of the king’s bench br common pleas, in open court, 
“ lhall witkout delay, upon any pretence whatfoever, for 
“ the ordinary fees ufually paid for the fame, have fortli- 
“ with granted umo him a writ of habeas corpus^ to be di- 
refted generally unto all and every ftieriif. gaoler, minif- 
** ter, officer, or otlier perfon in whofe ciiftody the party 
committed or reftrained (hall be, and fuch IherifF, &c. 
" ftiall, at tlie return of the faid writ, and according to the 
command thereof, on due and convenient notice thereof 
“ given unto him, at the charge of the party who requires or 
procures fuch writ, and on fccurity by his own bond given, 
“ to pay the charges of carrying back the prifoner, if he Ihall 
be remanded by the court, &c. whicli charges ftiall beor- 
“ dered by thecourt, bring or caufe to be brought the body of 
“ the party before the judges of the court, from whence the 
** fame writ ihall ifliie in open court, and ihall then likp- 
wife certify the true caufe of fuch his detainer or impri- 
fonment ; and thereupon the court, within three court- 
“ days after fuch return made and delivered (a), in open 
“ court, ihall proceed to examine and determine whether the 
** caufe of fuch commitment appearing upon the faid re- 
*' turn, he juft and legal or not, and ihall thereupon dq 
•* what to juftice ihall appertain, either by delivering, bail- 
ing, or remanding jbe prifoner : And if any thing ihall 
** ^ otherwife wilfully done, or omitted to be done by any 
jtidge, juftice, officer, or other perfon aforementioned, 
** contrary to the true meaning hereof, that then fuch per- 
“ ibh fo qiFending ihall forfeit to die party griev^jt his 
tf cble d^niageS, &c.” 
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Se 8 .it. Bat it is provided, par. g. That the above- 
recited claufe ihall exteqd only to the warrants and direq- 
tions of tlie council-board, and to the commitments, re- 
ftraints, and imprifpntnents of any perfon or perfons, 
f* made, commanded or awarded, by the king’s majeliy, h*s 
heirs or fuccellbrs, in their own perfon, or by the lords 
and others of the privy council, and every one of them.” 




As to the fecond particular, viz. Where bail is grantable 
by the court of* king’s bench to a perfon impriloned by 
rt^er houfe of parliament. 

•h 

Se 8 , 73. There can be no doubt but that the higheft re- 

f ird is to be paid to all the proceedings of either of thofe Paty, Ld,' 
oufes, and that wherever the contrary does not plainly and Kay. 1105, 
exprefsly appear, it (hall be prefumed that they aft within Clwnccy’s 
their jurifdiftion, and agreeably to theufages of parliament, 
and the rules of law and juftice: And therefore, wherever BuSieirs 
it Hands indifFerent,upon the return of & habeas carpust whe- Cafe, Ld. 
ther a commitment by either ot thofe boufes were llriftly Vaugh. 
legal or not, and the parliament be (till fitting, I can find 
no precedent tliat the prifoner hath been bailed by the court burV’sCafe' 
of king’s bench. And it cannot but be expefted, that thofe >.Mod.i44‘ 
houfcs would*be apt to refent an attempt of this kind, Dr.Shebbear’a 
which might It^m to (ferry with it an implicit refieftion on *• 
their honour, as unjyiilly depriving a fubjeft of his liberty, [hrcafwciwd 
and putting him under a neceifity of demanding juftice in tbe follow- 
from another court, by unreafonably refullng to reftorehim ing note, 
to iti which furely (hall never be intended, where their 
proceedings arc capable of a more fovourable conftruftion. See the Cafe 
And therefore in Lord Shaftejiury's Ca/i, who, upon his ba~ Xopham, 
beas corpus in the king’s bench, was returned to have been g. Tr. 5.6. 
committed by the houfe of lords for a high contempt 
committed againft that houfe, the court would not take no- 
tice of any exceptions againft the form of the commitment, 
as that it was too general, and did not exprefs the nature of 
the contempt, or in what place it was committed, &c. for 
that it (hall be prefumed, that it was fuch for which the 
lords might lawfully make fuch an order, and no other 
court (hall preferibe to them in what form they ought to 
make it. But if it be demanded, in cafe a fubjeft (hould be 
committed, by cither of thofe houfes, for a matter manifeftly 
out of their jurifdiftion, what remedy can he have? I an- 
fwer, that it cannot well be imagined that the law, which 
favours nothing more than tlie liberty of the fubjeft, (hould 
give us a remedy againft commitments by the king himfelf, 
appearing to be illegal, and yet give us no manner of redrefs 
againft H commitment by our follpw-fubjefts, equally ap- 
pearing 
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pearing to be unwarranted. But as this is a cafe which, I 
am pcrfuaded, will never happen, it feems nccdlefs over 
nicely to examine it. 


The doftrini coniainfil in this feftion has been confirmed in fevcral metaprabic in- 
fiances. In Kisfier Term 24. Geo. a. the Honouralile AUxandcr Murray was coin- 
Xnitu'd to Newgate, by the hciife of commons for a contempt of privilege, A habeas 
corpus iffued ; and Wright, Denifon, and Follcr, were clear that the court of king's 
bench had no jurifdi6H<.n in the cafe ; for that both houfes of parliament, in concur- 
rence with every court of record, even the lowcfi, has an exclufivc right to commit for 
a contempt. Lord II ‘..lt alfo th(‘iight the right cxifted for contempts committed /» the 
fare of the h ufc, i. Wilfor. sgtj. — In Rafter Term 3. Geo. 3. C. B. on Mr. Wilkes's 
pafe (vide infra, c. 16.) Rian, C. J. and the whole court, declared they had no pp^Nrr^ 
to d#cide upon the priviicgi-.s of parliaim.-nt.-r-L^rd Camj^fk, in the raft oflPntick t'. 
Carrington, Mich. 6. Geo. 5. n. Sr. 'J'l. ,17. fays, the rights of that iiflTemhly {vi%. 
hoLfi r.f co mmons) r.rc oiigl .al and i'tly-crcared ; they are paramount to our jiirifdicr 
tif:u, and a i' ve '.he ri:;;th of irjurditjn, prohibition, or error. — ' nd in Kaficr Tcr 4 
jT, Geo. 3. Bnifs Croft;y,erti; lord mjyor cf Londomuda memberof parliament, was 
brought to the common pic.ts, on a habeas corpus at c:»miu.>n law, to be relcafcd from 
a commitment by virtue of the fpcakcr's warrant for a emuempt. Dc Grey C. J. de- 
livered the unanimtjus opinion of tlic court, that the lioiife of commons arc the c.Kcliir 
five arbiters of their i wn pccu<iar privileges, 4. hift. 47. Dyer 59, that thtir power of 
comiTiittirg is inherent from the very uaturecu' their inftinitioti, 3. Jac. f.c. 1^. Afti- 
by and White, S.St. 'I'r. r,o. Ld. Raymond 9 3 8. that their adjudication is tantamount 
to aconvidtiou, and their c imVnitmcnt equal to an execution ; and tliat no court can 
discharge a prifonor Ciuniiiitted in execution by another court, Cro. Car, 168. Hia 
Lordihlp was accqrdiagiy remanded, 2, Black. 755. 3. Wilfuii 1S8. 


Skinner 56, 
*63. 527* 


1. l\eb.87i, 

< 13 -, 

1. ‘ 'h 2.1v 
j/Lcvinz i6r, 
1. Mocltrn 

? 5 S- * 57 - 


5/4.7. 74, However it Sfeems Jigroed, thaf a perfon com- 
mitted for a contempt, by the order of either houfc of par- 
l amcnt, may be- cliichargeJ by the court of king’s bench 
after a difiblutioii or prorogation of the parliament, whether 
he were commillcd during the feflions or afterwards, for 
that ail the order;, of parliament arc determined by a dilFolu- 
tioii or prorogation ; and all matters before cither houfc 
muft be commenced a-new at the next parliament, except 
only in the cafe of a writ of error : And if the fubjecl ftiould 
be deprived of his liberty till the next parlrament, wliicii 
perhaps may not meet again in many years, no one couid 
Jay when his imprifonmept would end. 


Shower TOC. SeJl, 75. But it is holdcn in Reports^ that a 

lord committed by the houfc of lords, on an impeachment 
of treafon, and altcrwards pardoned, cannot be di {'charged 
by the court of king’s bench, bccaafc the inipeachment be- 
ing in a iuperior court, the pardon mull be pleaded tlierc ; 
and the commitment being hy the lords, the king’s bench 
cannot take conufance of it. Yet it feems to have been 
taken for granted, in the Lord St:tJfQrd*s that the court 
of king’s bench may, in their diicretion, bail a lord upon 
an impeachment of high treafon, wliich in that cafe the.y 
Skmnt ^ matter out of their power, but as, a 

ifii, 563^ * thing which they were not bound to do^ and improper on 

confideratioxt 
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conlClera'tjon of the whole circumftances. And though the 
rcai'ons above cited fiom Shower s Reports fcem proper to 
prove, that the court of king’s bench cannot difciiarge a 
prifoncr from any impeachment in parliament wharfoever ; 
yet they feern by no means to prove, that they cannot bail* 
him. But it is obfervahlo, that it doth not clearly ap- 
pear, from cither of the above-mentioned reports, whether 
any parliament were fitting at the times of the motion, 
for fuch difeharge and bailment, or not ; but it is cer- 
tainly moft likely to prevail in fuch a motion, when no 
parliament is fitting, nor likely foon to fit, and after the 
party hath been long in prifon ; becaufe, in fuch a cafe, 
if he fliOLilJ noc be bailed, he might be perpetually iin- 
prifoned for a crime, without any opportunity of making 
his defence. 


221 

Carthew 133 

SaJkdd 503. 
The Jiarl of 
Calllcmatii 
was cunirait* 
red by the 
Commons, 

I. VV.&M. 
f^or high trea 
ibn,andbailc 
by the King’s 
Bench. 

4. State Tri- 
als 397, » 


As to the third particular, viz. Where bail is grantable 
by the king’s bench to a perfoa committed by the court of 
chancery. 

S4V?. 76. Little is faid in the books, except iii the reign 
of king y times the Flrft^ at the time when Hr Eiivard Qjke 
was chief juftice, when this matter was very much litigated, 
and occafioned great heats between the two courts, and feve- 
ral perfons committed to thii Flei-t by the cliaucclior 
were bailed by the court of king’s bench, upon exceptions 
to the generality of the form of the commitments, as (a) (/f) 1. Roll, 
not flicwing the time of the commitment, or fetting (h) 192. 21s. 
forth only the command of the lord chancellor as the 
ground of the iraprifonmciUjwithout mentioning any crime 
at all, or mentioning the crime in (c) general terms, as for 191. 2is,2iij. 
a contempt to the court of clianceiy without Ihewing what U) i. Ri li. 
the contempt was, or at what time committed: And one ’* 9 - 
(d) Glanvil, who was generally committed by the command V-i 

of the lord chancellor, without fitting forth any caufe of c. Jac. ,'43. 
fuch command, feems to have be-jii bailed upon examination like Call:. " 
of the merits of the decree, for dimbeying whereof he was 3 * *' 5 * 

in truth committed; whereby it appeared that the decree 
related to a matter before adjudged at the common law, jfRolK 277. 
which w.as thought contrary to the purport of the (ej fta- 3. iJulii. J13. 
tutesof 27. Edw. 3. c. i. and 4. Hen. 4. c. 23. But this pro- D.^lilhn 81. . 
cceding being relented by the lord chaifccllor, the faid s-LcunarJiS. 
Glanvtl was afterwards recommitted by liiin for the fame 
matter, and yet was afterwards, on another habeas corpus^ 
bailed the fecond time by the court of king’s bench: But 
I have not met with any precedent of this kind of late 
years ; and how far the long difufe of fuch like proceedings 
may have IclTcned the authority of the cafes above-mention- 
ed| may deferve to be confidered. However it cannot but 


Ci- T 
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be expeded, that the fupefior courts will pay the hi^iheft^* 
gard to one another’s proceedings* and be ready to prefume* 
that they are agreeable to law* unlefs the cdiitraiy appear* or 
y . j the cafe be very particular and extraordinary, which may 
140. feeibt^ ’ I^erhaps reafonably induce them, in fome circumflances, to 
connraiyi make exceptions from thoie |;eneral rules which in com- 
mon cafes ufnally gove^ their difcretion. But what caie 
in particular may be faia to be of fo extraordinary a nature* 
it would be needlefs and prefumptuous fdr me. to endeavour 
to examine. But as to the cafe above-mentioned* which 
was formerly fo much litigated* concerning ^e chancery’s 
giving relief againft a judgmeht at law, fincc it feems to Be 
fettled at this day, that the chancery may, in (bine cafes, 
give relief againlt the unequitable ufe of fuch a judgment^ 
y efpecially as to a point not relicvable by law ; whenever it 

I .f. Ji!* ** indifferent whether the matter examined by chan- 

' ' oery, after a judgment at law, be of fuch a nature as is pro- 

per for relief in chancery* or not* it is not probable that 
any other cdurt of Westminster-halL will eafily pre- 
fume that it is not, wherf the chancell&r, who is the proper 
1. Modern judge, hathedetermined that it is: And agreeably hereto it 
^ o ^judged, that a commitment from chancety for 

difobbdience to a decree* is good* without {hewing what the 
decree was. 

Holt (90. As to the fourth particular, viz. Where bail is giantable 
3. falk. 9t. by the court of king’s bench to One committed by an infe- 
. rior court of record. 

Y^nan 157. 

ltayinon?38i! -Sra. "jy. It feems* that this court, hXving the fupreme 
a. Ld. Ravm. controul of all inferior courts, may, in difcretion, on con- 
»78. iideration of the whole circumftances of any cafe whatfo- 

ao* I**”'™ perfon who fliall appear to have been unjuftiy 

s. Hale Via. or hardly deprived of his liberty oy any inferior Court. And 
tlicrefore, wherever it lhall clearly and exprefsly appear, 
tee BvfittVs ^ perfon bath been committed by any fuch Court* for 
taft in Vaug- * matter w'hich either is in truth no crime at all, or if it be 
ban’s Re- a crime* is not within the jurifdiftion of fuch court, there 
tom. can be no doubt but that it is a proper motion to the kind’s 
bench to bail him. But in what other cafes in particular 
one may hope for the like fuccefs in a motion of this kind, 

, (3) In the it feems difficult to determine (i) ; for that every fuch cafe 
®f an im- depends upon its particular circumftances* which have great 
IrentkcV^e ^*’8^** court in its determinations of this kind, in 

ling’s liench which it is in great meafure left to iu difcretion. And 
tfaj i&ue a therefore, though perhaps it may bail a man on a commit- 

warrant to ment by a mayor of a town, or juftice of peace, or othor ill- 

kring him tip, 

without putt ing him to till', circuity of a baiiCM rer/«h LOED I|l^NSFIRli>P{ 3d May 
»779. s. liulft. J39, 190. 

^tiuf 
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feriolynagiftrate, for a contempt, without fhewirig the par* ' 
ticular nature of it ; yet it cannot be expeAed, that it will 
with the like readinefs bail a man on foch a general com- 
mitment by a court of higher (a) dignity, as a court of eyer 

and ttrminert or any other court pfWESTMiNSTER-HAUf precedent f!*- 

’ to the honour of whofe proceedings the greateft regard is tion,&C. Jac. 
always to be given: and on this ground chieliy, as 1 fup- sia.&Vaugli. 
pofe, where a perfon on a habeas corpus was returned to have * 31 ' * 4 ^ 
Uncommitted by an order ofthe exchequer, for notpayinga 
£nc of Fifty pounqs by the eccleiiaftical commiflioners impofed 
upon him, the court of king’s bench {b) refufed to bail him, (^) C. Car. 
though it was not Ihewn wherefore the faid fine was im- 379 * 
pofed. And as a great regard is always paid to the dignity 
of the court by which the party is committed, fo is it like- 
wife to the notoriety of the offence; and therefore, w'here a 


perfon conviifted of buying and felling old money, before 

juftices of oyer and tenniner, was committed in execution 

for the fine, by an order of the court not llriftly formal, 

yet the court of king’s bench refufed (c) to bdil him; for (Oi.Sid.is^ 

this reafon chiefly, oecaufe he wVs in execution, and his 3 *®* 

commitment was defective only in point of ferm. Alfo 

vvhere perlbns takejt in execution for their fines to the king, 

fet on tliem by a ieffiens of juflices of peace, have not only 

brought their habeas corpus^ but alfo tneir writ of error in SalkcW J48, 

the king’s bench, and aligned errors, yet the court has re- 5.Mod.i9,ao. 

fiifed to bail them. But I take it for granted, in thofe cafes, March 

which are but brief^ reported, that it appeared upon the 

whole record, tliat fuch fines were legally impofed. Alfo * 

it feems, that the faid court has fometimes been induced to 


deny perfons committed by other courts by warrants not 
foiftly formal, the benefit of bail, for the enormity, danger- 
ous tendency, or obftinacy (<f) of their offence, which if it (d) 1. Bulft. 
had been attended with iefs aggravating circumftances might 43 - 1 ® $ 4 * 
not have excluded them from it. Alfo the faid court, ia '• *®“* •*®' 
determining wUetlier it be proper to bail a man committed 
by another court, ufually confiders all the other circum* 218. 3J7. 
ftances of the cafe, as the length (e) and bardfhip (/} of the x. Bulft. 140, 
imprifonment, and fuch like, in order to give fuel: a deter- (fi hash, xa^ 
mination upon the whole, as may be moft agreeable to the 
honour and prerontive of the crown, and the liberty and 
fafety of the fubjeft. 


Seff, 78. But it feems to be ;^Feed, that no one can in 
any cafe controvert the truth of the return to a habeas cer^ 
pust or plead or fuggeft any matter repugnant to it. Yet it 
liaA been holden, tliat a man may confefs and avoid fuch a 
return, by admitting the tmtli or the matters contained in 
i^and fuggefting others not repugnant, which take off the 
effeft of them. And upon this ground, where one Swallow^ 

a citizen 
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a citizen bf Ltmdon^ was committed for refufing to accerfthd 
office of an alderman of the faid city to which he ha!i been 
tiefted, and the cuftom of the city juftifying r. com- 
tnitment forfuch a refufal, and the elcdlion and rcfufal were 
fet fortl) in the return to the habeas corpus^ he filed a fiig- 
geftion in the crown office, that he was an officer of the 
king’s mint, and that all Aich officers were exempted from 
all city-offices, both by prefeription and by the king's char- 
ter ; and theieuuoii, the patent of the grant of his office, and 
alfo the patent of the exemption being inrplled in the court, 
he was difeharged. 


Seii. 79. Alfo the court will fometimes examine by 
5. Mo^. 323. affidavit the circumftances of a fa£V on which a prifoner 
454 i 455 * brought before tlicin by an habeas corpus hath been indicted, 
2. Jones 222. order to iiiforn thcrnfelves, on exaTmi nation of the whole 
matter, whether it be leaicnable to bail liiiri or not. And 
agreeably hereto, where one Jackfon^ who Jiad been indifted 
Q) In Trinity of piracy before the feffioiis of admiralty (i) on a malicious 
^ erni,4. co. profecution, brouglit his habeas corpus in the faid court in 
order to be bailed, the court examined the whole circuin- 
ftances of the fa£t by affidavits ; upon which it appeared, 
that the profccutor liimfelf, if any one, w^as guilty, and 
carried on the prefent profecittion to fcrccn himfelf; and 
thereupon the court, in confidcration of tife unreafonable- 
nefs of the profeention, and the uncertainty of the time 
when another feflions of admiralty might be holdcn, ad- 
mitted the faid Jackjhi to bail, and committed the pro- 
fecutor till he Ihould find bail to anfwer the fa£ts contained 
in the affidavits. 


As to the fifth particular, viz. Where bail is grantable 
by the court of king’s bench to one excluded by the above- 
mentioned ftatutc of Wcjlminffir the firft from the com- 
mon benefit of a replevin by the flicriff. 

SeSl. 80. It cannot be doubted, but that, hotwithliauding 
(<2)2.Inft. neither {<?) the judges of this nor of any other fuperior 
285, 186. 189. court of juftice ai-fe llriftly within the purview of that fta- 
2. Hale 129. ) jjj^y always, in their difcrctioh, pay a due 

Summary 104. regard to the rules preferibed by it, and not admit a perfon 
SslkeH 6f. to bail who is exprefsly declated by it to be irreplevifable, 
(j}3.Balft.it3. without fome particular circuinftance in his favour. And 
KoiJ. 168. therefore it feems difficult to find an inftance where perfons 
Latch. 12! attainted (c) of felony, or but convifted tiicrcof by verdift 
S.P.C.74i75, general or (d) fpetial, or notorioufly (e) guilty of treafon or 
Skinner 683. 

5. Mod. 454, 4^55. (r) Kelynge 90. (</) Dyer 179. i. Bulft. 87, 88; (e) x. Holl. 

248. Raym. 38t» 3.Buill. 113,1x4. 5. Mod. 455. Vide Tup; 33. 1. Sal. 
.keld X03. 

tnanllaughter. 
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a perfon taken by a capias utlagatum^ on an appeal of felony, - 

by the name of J. S^ gentleman^ pleads that his name is J. €. summary lor, 

yeoman’i and not gentleman^ and fo he is not the fame perfon s. P. C.u* * 

who was outlawed, in which cafe the court in diferetion 

may bail him ; for until the plea is determined, it appears 

not whether he were the perfon intended, or not : Or where 

(A) a perfon outlawed alledges an error in the record, in (A) •, 

which cafe alfo* the court, ex gratia^ may bail him, cfpc- i' « p 

cially if the error be apparent : Or where a man is con- ^ 

vifted (f) of felony, upon evidence by which it plainly ap- ,[ sid. 315/ 

pears to the court that he is not guilty of it ; in which cafe (0 Crom.154, 


nfltaflaughter, &c. by their own confcfli.on of otherwife ; 
hambeen admitted to the beneiit of bail (*), without fome 
fpeci\|>motive to induce the Court to errant it; As where (a) (^) s 


(^)The Court of king’s bench has power to bail in all cafes whatfoever, Lord 
Mansfield, Cowper 333 ; and the judges will in general excrcife it in favour of a pri- 
foncr in every cafe not capital ; in capital cafes where there is any rircumllancc to in- 
duce the court to fuppofe he may be innocent; and in^very cafe where the charge ii 
not alledgcd with fuffiQjent certainty. 1. Bac. Abr. 12a. notes. — The Court, thcretorc, 
will bail a perfon committed for high tr&fon generally, if four Terms have clapfed and 
no profecution commenced. Strange 5. Or for trca{bn done upon the high feas. 
Holt 83. So alfo a man and his wife committed for felony, if the alfizcs have inter- 
vened and they have endeavoured to brir»g on the trial. Andr. 64. So alfo a perfon 
convi6icd upon an appeal of murder, fubje^t to an argument on a plea in abatement, 
(three years having clapfcd without either fide bringing it on) provided the appellant 
will aAually content. Strange 403. So alfo a perion who was convifted of kteping 
an alchoufe, &c. he having brciuglit a certiorari. Strange 531. So a perfon acquitted 
on an iridiftincnt of murder, and afterwards in cuftody on an appeal, unlefs the judge 
certifies a diflatisfaftion at the verdict. Strange 854. So alto a perfon appealed of 
murder who has not been indicted, provided there is any delay on the part of the ap- 
pellant. Strange 856. 859. — So alfo a perfon committed for manfiaughter, if it appear 
to be no more upon the depofitions before the coroner. Strange 911. 1241. So alfo 
in murder and pardon pleaded and allowed, the defendant (hall not give even bail to 
anfwcr the appeal thougli the heir is beyond fea, for this is not within 3. Hen. 7. 
Strange 1203. principal and acceflary will be bailed, if it appear 

they do not mean to abfeond. 4. Burr, z 1 79. And the Court is bound ex debito juftitiac 
to bail an accomplice intitled to the king’s pardon. Cowper 334. And although it 
be not necclTary to Hate in a warrant of commitment for felony that the aft was done 
feloniouJly\ yet unlefs it fu.'ficitntly appear to the Court that a felony has been com- 
mitted, they arc bound to admit the prifoner to bail, Rex v, Judd, 2. Term Rep. 255. 

Bur this Court will not look into the coroner’s depofitions to bail a gaoler committed 
for murder. Strange 851. Nor will they bail an appellee for murder unlefs circum- 
ilanccs of delay appear on the part of the appellant. Strange 8 54. Nor a perfon 
charged with a highway robbery, if the profecuior attend and fwear he is the man, 
notwithftanding a number of afiidavits .are producei> to the contrary. Strange 1138 • 
Nor for afiifiing in the running of conrraband goods, &c. Bunb. 143. Nor will the 
Court order at the inftance of the prifoner a medical man to attend the perfon wounded 
by the prifoner, in order to fiatc his lituation for the purpofe of hail. Strange 547. 
Nor will they bail after an indiftment of murder upon an affidavit of the faft. i. Salkeld 
104. Skinner 683. See alfo Rex •v. Himcr, Caldecot 295. that upon application to 
bail for felony the Court requefts to fee the depofitions ; and will thence, if they fee juft 
canfe, without regarding the regularity or irregularity of the commiunent, difchargCf 
bail, or detain the prifoner. 


VoL. III. 


Q. 


eve* 
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j-Bilm, 85’. delayed his prolecutioii; as where two nihtis are returned 
P.-iltiier 558, u^n two writs of fcire facias awarded againft a plaintiiF 
5 '9* in an appeal removed by certiorari into rite king’s bench, 

’^6 * prifoncr hath lain a long time under confinement : 

4«. kd. 3. 11. where (c) the defendant in an appeal Hath pleaded an 
(O 3- 12. excommunication in difabilitjr of the plaintiff; in which 

13. Ed. 4. 8. cafe it is apparent that the plaintiff cannot proceed at pre- 

B.Mainp.48. defendant mould be kept in prifon till the 

S?"P}C. 72. plaintiff be abfolved, he might be a prifoner for life: Or 
(^’atch. 1*2. where (<0' it appears to the court, that the defendant may 
Cro.Jac.356.be in danger of lofing his life, either by famine (i) ora 
Co. Lit. 289. dangerous diftemper, Sic. if he continue longer in prifon. 

(i) The faft of indifpofition, upon which the Court will bail, mull be a prefent in- 
difpoiition, ariling from the confinement, and not from any conftitutional or family dif. 
temper, or from tlie aft of the prifoner, 10. Modern 334. Vide alfo Strange 49'. 543. 
Holt 85.'Cowpcr 333. 

As to tuc secokd point, viz. In what cafes bail is 
grantable by the other courts of Weftminfter-hall 3 1 fhall 
confider, 

Firft, How far it is grantable by fuch Courts to per* 
fons committed for caufes under the degree of treafon or 
felony. 

Secondly, How fer it is grantable to perfons committed 
for treafon or felony. 

As to THE FIRST POINT, viz. How fer bail is grantable 
by the faid courts to perfons committed for caufes under 
the degree of treafon or felony. 

(e)a. Inft.53. SeSf.Si. It feems (r) that the courts of common pleas 
55- <*‘S- and exchequer, at any time during Term, and the court of 
a* ifd* 1*°* chancery, either in Term or Vacation, may award a habeas 
Vauglun 154, corpus by the common law, for any perfon committed for 
x 55,%6, 157! any fuchcaufe, and thereupon difchaige him, if itfliall clearly 
a.Andr. 197. appear by the •return, that the commitment was againu 
*d’ 8 Dcing made by one who had no jurifdiftion of the 

a. JonM^3'* caufe, or for a matter for which by law no man ought to 

14. '' 17. ’ be punilhedj, or bail him, ifitlhallbe doubtful whether 

a. Modern tile commitment were legal or not, &c. However it is 
198. J06. certain at this day, that by force of the habeas corpus a^ 

par. 3. & 10. fet forth more at large Seff. 17. and aa. any 
of the faid courts, in Term-time, and any judge of either 
bench, or baron of the exchequer, being of the degree of 

the 


even the juftices of gaol- delivery may bail him : Or 
f6)5.Modcrn appears to the court that the profccutor of in- 

9S5' (HAmeiit. or the nlaintilF in an aoneal. hath unrcafehablv 
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coif, in the Vacation, may award a habeas corpus for any 
jprYoner whatfoever who is bailable by the intent of that 
ai 3 ;|Land thereupon bail him. 



, As to THE SECOND POINT, viz. How far bail is graifta- 
ble by the faid courts to perfons conunitted for treafon 
or felony. 

% 

SeA. 82. It is obfenrable, that the above-mentioned 
blaufes of the faid habeas corpus aft extend not to perfons 
committed foi^treafon or felony, plainly and fpecially ex- 
preiled in the warrant of commitment. Neither do 1 find c v h 
any printed cafe, wherein perfons committed for fuch crimes 
have been bailed either by the courts of common pleas or jon w i^. 
exchequer. However it is certain, that in fome cafes 
perfons committed for felony are bailable by the court Rceifter tit. 
of chancery. But oUr law-books being generally filent 
in relation to thefe matters, 1 fhall refer the reader for 
the more accurate knowledge of them to Obfervation and 
experience. * • 

• 

As to THE SEVENTH GENERAL POINT of this chapter, 
sttx. In what form bail is to be taken. ,27. * 


SeU. 83. ' It feeips to be the praftice of tlie court of 
king’s bench in admitting a perfon to bail, who is aftually 
(<i) prefent in court, upon an indiftment or appeal {b) of 
felony, or other crime, punifhable wit!) lofs (c) of member, 
to take [d)u feveral recognizance to the king in a certain 
fum from each of tlie bail, that the prifoner fhall appear 
at a certain day &c. and aIfo,'that the bail fhall be liable 
for the default of fuch appearance, &c. body for body. 
And it feems {e) to be left to the diferetion of juftices of 
peace, in admitting any perfon to bail for felony, to take 
the recognizance cither in a certain fum, or elfe body for 
body. But (/) where a perfon is bailed by the co,urt of 
king’s bench, before the return of a capias awarded againft 
him for felony, or (as it feems to be implied in the hook 
cited in the margin that he may be^ in any court for a 
crime of an inferior nature, it feems, that the recogni- 
zance ought to be only in a certain fum of money, and not 
body for body. However it is certain (g) at this day, that 
perfons bound body for body, are not liable, on the for- 
teiture of the recognizance, to fuch punifhment to which 
the principal is to be adjudged, if found guilty, but only to 
be fined, &c. 


(a) I. Bulft; 

(l‘)i.Jon.zio. 
(c) Levinz 
106. Con. 

I. Sid. zii. 


4. In 3 ^ 


ai. H. 7. zo. 
Strange 911. 


Summary 97. x. Hale *15. 

< 3 l« 


Con. F. Mainp. ix. 

At 


178. 

1. Bulft. 45. 
21. H. 7. 20|, 
Con. 1. Sid* 
210. 

VidC2j0.222. 
(>)Sum. 97. 
Crom. 335. 

2. Inft. 1784 
Dalt.c. 127* 
feems con* 
trary. 

(/■) i.Bulfts. 
45 - 

4. Inft. 
178. 

s. P. C. 65 . 
F. Mainp* 15, 
s» Black 648* 
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As to THE EIGHTH OEHEEAL POINT 6f tllis ehapt^ 
vixt What Ihall forfeit the recognizance. 

Dalt, c. Seff. 84. If on a bailment for felony, the nfual (a) form, 
i*J,’ Q *.* adjlandum reUt defcltma ^adifta ct ad refpondendum domina 
i' left. 178! be made^ule of, andf at the trial the party ftand obfti- 

^ * nately mute, it may reafonably be argued, that in jftridnefs 

(^)S.P.C.77. recogniwnce is forfeited, for {h) that the expreilions 
above-mentioned feemto import at leall thus much, tliat the 
prifoner fhall make fome anfwer; and at the common law, 
(f) t. Inft.- before the Jiatute{c) tfMarlthridgey c. 28. if a pei*ron under bail 

2°Jnft. I 8 infilled on his privilege as a clerk, and refufed to anfwer 
«.* Hairtis’ crime alledged againft him, his fureties were to bo 

amerced ; and though the faid llatute has in that cafe ex- 
cufed the bail, yet an obllinate refufal to anfwer in other 
cafes may perhaps remain as it was at the common law. 
(«0 Dalt. c. Mr. Dalian (d) indeed feems to be of another opinion, be- 
Vd R words above-mentioned are always ufed of courfe j 

7^*. * ***' i* ftracige, that words Ihould be looked on as idle 

KB. A feme *nd infignificant bccaufe they arc moll nfu.il and proper, 
covert cannot However, if lal^ praclice and experience have been agreeable 
be bound by to the above-mentioned opinion of Dalian^ as I appre- 
hend they have, ,they will certainly be of great force to 
be maintain it ; and indeed it nmil be confefled, that if a 

eftreated. man’s bail, who are his gaolers of his own chaofing, do at 

Styles 369. elFcdually fecure his appearance, and put him as much un- 
der tlie power of the court as if he had been in tlic cullody 
of the proper officer, they feem to have anfwered the end of 
the law, and to have done all that can be realonably requir- 
ed of them : But howfoever the law may Hand in relation 
to tllis calc, it is certain, ' tlut if perfons he bound by re- 
cognizance, that J. S. Ihall appear iti the king’s bencli the 
firft day of fuch a Term, to anfwer to fuch an information 
agaiull him, and not depart till he Ihall be difeharged by the 
Court,and afterwards the attorney general enter a noi/t 
Qa®*" ■ profequi as to that information, and exhibit another, on wliich 

defendant is convifted, and refufes to appear in court al- 
so. M^. I'i. perfonal notice, the recognizance is forfeited ; for being 
ton. 35*. * * exprefs that the party Ihall not depart till he be difeharged 
by theCourt, it cannot be fatisfied unlcfs he be forthcoming, 
and ready to anfwer to any ether information exhibited 
a. Bnnuvyio. againft him while he continues not difeharged, as much as 
^ Burrow *’ !® which he was particularly bound to anfwer to. But 
S461. in fuch cafe it feems, that the recognizance Ihall jiot be for- 
4. Burrow felted by the party’s not appearing in court the firft day of 
SI 19. su«. every q erm, after he hath pleaded to the information, as it 
may be before he hath pleaded. 

. ^ 

t Seit. 85. But it is recited by 4. Geo. 3. c. la that- 
many recognizances hare been eftreated into the court of 

excheques 


(0 ». Inft. 

ISO. 

4. Jnft.ri78. 
t* Hale 126. 


(<0 c. 
X27. 


rcMgflizancr. 
becaule it 
cannot be 
eftreated* 
Styles 369. 


Queen v. 


i6*Mo<l. 152 
Fon. 358* 


u Bx&rrovr xo. 
S4-J98- 43»- 
3* Burrow 
1461* 

4. Burrow 
ti 26 » 
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l>:«he^er agalnft perfons for not appearing as pirties or 
k^Kmeues, or for not profecuting indidments, or for .other- . 
win not performing the conditions of fuch recognizances* 
many of which negleds have happened from the inattention 
of ignorant peopile * whereupon it is en^ed, “ That it ffiall 
** be lawful for the barons of the excheouer, upon affidavit ' 

** and petition to be prefented to them, by or on the behalf 
** of the perfon or perfons imprifoned or liable to be im- 
prifoned on the rorfeiture of any fuch recc^nizances, to. 

** difcharge fuch perfon or perfons, by order from the ^di 
“ barons, witnbut any quietus (a) to be fued out for that («) For the 
** purpofe, for which order no more than one pound and 
« one (hilling (hall be takeh by the officer appointed to give 
•* out the fame. — Provided that no difcharge Iliall be given ctusjvTduCro, 
on fuch petition where any debt is due to the crown, Cic.’Com.6it 
other than by the recognizances fo prayed to be difeharg* 6a. 
cd 5 nor in any cafes of defrauding his majefty’s revenue by 
contraband trade, or aflaulting the officers of the cuftoms 
or excife in the execution of their duty, o*r any perfon or 
perfons lawful]^ affifting theiJi therein.** 

On a recognizance eftreated for not being punctually complied with, if the parfy 
take his trial the next I’cflion, he may compound for a very fmall matter in the court 
of exchequer, bccaufc the effe6V, though not the exa6l. form, of the recognizance is com« ^ 
plied with. 14. Modern 278. — And’if the money be levied, the Court will order tha " 
profccutor’s colts to be pbid, and the iurplus returned. 4. Burrow ai 18. 

Rcco^izances in cafes of felony are to be certified to the general gaol-deliveiT» 
1. & 2. Phil, and Mary, c. 13.— If a defendant indifted for perjury be acquitted, the 
bail ihall be difeharged from their recognizance, on motion, though the acquittal is not 
entered, on record, for the acquittal appears on the pojim, i. Wilfon 315. — ^Neither 
the defendant nor his bail can be callccf upon their recognizance without notice, ex* 
cept on the day on which the defendant is bound to appear. B. R. H, 237. And if 
the defendant do not appear upon thatdav, the Court will nut difcharge the recognU 
zance, although the attorney-general confent to it, but they will refpite it till the nei^ 
Term. II. Modern 200. For the judges of oyer and terminer arc the proper judges 
whether rccvignizances ought to be eftreated or fpared. 10. Modem 278.— On 
coDviflion, if the offender be pardoned on condition of tranfportation, yet he may be 
furrendertd in difcharge of bail, Strange 1217. by writ of habeas corpus on the crown 
fide. But if he be actually on board the rranfport the Court will not iflue the wriu 
4. Burrow 2034. 
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CHAPTER THE, SIXTEENTH. 

Of commitments. 

A ND now I are to confider in what cafes, and in 
^ manner, offenders are to be committed. 

O 

For the better underfianding whereof I fhall examine, 

1. What kind of offenders are to be committed. 

2. By whom. 

' 3, To what prifon. 

4. What is to be -done previous to their^commitment. 

3. What ou^ht to be the form of it. 

6. At whofe charges they are to be fent to prifon. 

y. To what court the commitment U to be certified. 

8. By what means tiie party may be difchai^ed from fuch 
commitment. ’ 

As to THE FIRST POINT, viz. What kind of offenders, 
are to be committed. . ' ■ 

Seit.i, There is no doubt but that perfons apprehended 
ounces which are not bailable, and alfo all perfons who 
4^ negleift to offer bail for offences which are bailable, muff b^ 

committed! i) 

(z) A prifoner in the cuftody of the king’s meffenger, on a warrant from the fecre* 
tary of date, who is brought into the king’s bench by habeas corpus to be bailed, hut 
has not his bail readv,caunot be committed to the fame cudody he came in, but mud bo 
committed to the culxody of the mardial, which will prevent the ncceflity of fuing out 
a new habeas corpus as he may be brought up from the prifon of the court, by a rule 
of court, whenever he lhall be prepared to give bail. z. Burrow 460. 

1 ' ■ ■ 

Sell. 2. And it is faid, that wherefoever a juffice of 
peace is inapowered by any ffatute to bind a perfon over, or 
to caufe him to do a certain thing, and fuch perfon being in 
his prefence fhaU refufe to be bound, br to do fuch thing,' 
the juffice may commit him to the gaol, to remain there ml 
he fhall comply. '■ 

A*. 
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ijjJLs to THE SECOND poinTj By whom fuch pcrfons 
be committed. 


Sea. 3. It feems to be agreed by all the old (aj books, (/*; io.Hi4.7. 
that wberefoever a conftable, orprivateperfon, mayjuftify 7-Kch4-4o. 
the arrefting anotljer for a felony or treaf m, he may alio ,^0 E? 
jufiify the fending or bringing him to the common gaol ; ^o.Ed^X *7» 
and that every private perfoii has as much authority in ig. * 

cafes of this kind as the fheriff or any other officer, and s*H. 7 . 4 » 5 - 
may juftify fuch imprifonment by his (b) own authority, *’^'7*^' 
but not by thecominand of another. But (r) inafmuch as I 
it is certain, that a perfon lawfully making fuch an arreft 4, 5.^' 
may juftify bringing the party to the conftable, in order to 2- Hale $x. 
be carried by him before a juft*ce of peaqe, inafmuch as the 
ftatutes of I. & 2. Ph. and Mary, c. 15. and 2. & 3. Ph. 
and Mary, c. 10. which dire£k in what manner perfons io!k 5’4. 17^ 
brought before a juftice of peace for felony lhall he examined Summary 91. 
by him in order to their being committed or bailed, feem 
clearly to fuppofe, that all fuch perfons are Jo be brought 
before fuch juft ice/or fuch purgofe ; and inafmuch as the 
ftatuteof3i. Car. 2. commonly called tite habeas cor- ^ 

PUS ACT, feems to fuppofc, that all perfons ^ho arc com- 
mitted to prifon, are there detained by virtue of fome war-» 
rant in writing, which feems to be intended of a commit- 
ment by fom% magiflrate, and the conftant tenor of the late 
books, praftice, andbpinions, are agreeable hereto; it is Dalt.c. uB,. 
certainly moft advifeable at this day, for any private perfon 
who arrefts another for felony, to caufe him to be brought, 
as foon as conveniently he may, before fome juftice of • 
peace, tliathc may be committed or bailed by him. 


Se£f, 4. But it is certain, that the privy council (2) or 
any one or two of them, or a fccretary of ftate, (3) may 

(a) The two cafes in Leonard (vide infra, Note 4 ) prefuppofe fome power for this 
purpofe, without faying what ; and the cafe in Anderfon plainly recognizes fuch apower 
jn hifbiyeajbn. But as to the jurifdiftion of privy councillors in other offences, n does 
not appear to have been either claimed cr exercifed. The deciiit^ns, however, in the 
cafes of the Queen v. Derby, Fortef. 141. finfra 4. S.) and Rex v. Earbury, 8. Mo- 
dern 177. infra ix. (even though it fhould be admitted that the praftic;; 'which has 
fubilllcd fince the Revolution had been erroneous in its commencement), are cilablilhed ; 
and the Court has no right to overturn them. Lord Camden, 1 1 . S,tate Trials 323. 

(jJ In Entick <1/. Carrington, C. B. Mich. 6. Geo. 3. upon a fpccial verdict, re<* 
fpedUng the validity of a fccretary of Hate’s warrant to feize perfons and papers in the 
cafe of libels, Lord Camden enquired very criiically into the 1 ‘ourcc of this power to 
commit for libels anJ other Jiate cr:nit’S — By the common law, fays hh Lordfhip, nei- 
ther liicrctarics of Hate nor privy councillors are cor.fcrvators of the pccce, nor has any 
ftatutc ever conferred any jurifuiction upon them. The office neither implies nor 
requires the authority of a magiflrate ; nor is itconfiftent with the wifdbm or analogy of 
our law to give apower to commit w'ithout a power t(? examine upon oath, which to this 
ddy the fccretary of ftate doth not prefume to cxercifc. fVidc 5. Modern 78. ) 1 ht 
kifig is indeed the principal confervator of the realm 5 and the fccretary appears by 
fome means to have obtaii^ed this transfer of tlic royal authority to hiaVfelf, bin the com- 
mon pf England knows of no fuch committing magiftratc. 1 1 . St. Tr . 3 1 7. 3 1 9^ 

0^4 lawfully 



*33 Or COMMITMENTS. Bk.'i. 

lawfully commit »perfons foij trcafoii, and for other effyeces 
againft the ftate^ as in all ages (4I they ha done. 

(4) 1. Howell was committed 28th, and Hellyard 30. Eliz. by fecretary 
ham privy coutj^cillor, and it was determined that where the commitment is not by the 
whole council* the caufe muft be exprefled in the warrant. 1. Leonard 71. 2. Leo- 
nard 175. Sed vide 31. Car 2. c. 2. and Ld. Raym. 65. — 2. 1034. Eliz. the judges 
remonftrace aeainft the eaercife of this power* and declare that ail prifouers may be 
difeharged unlcfs committed by the queen’s command* or by her whole council* or by 
one or two of them, for high treafon. 1. And 297. — 3. Melvin was committed 
4. Car. z. by fecretary Conway, for fufpicion of high trearon*but the Court thought the 
caufe of the fufpicion fliould have been exprelTcd. Palm. 5 58. — 4^ Crofton was com- 
mitted by the council* 14. Car. a. for high treafon generally. Vaughan 142. i. Sid. 
78. 1. Kcble 30J.— 5. Fitzpatrirk was committed by privy council, 7. Will. 3. for 

high treafon in aiding an efcape, and hailed for negle6i;6f promeution. i. Salk. 103.— 
6. Yaxley was committed* 5. Will. & Maiy, by the earl of Nottingham, fecretary of 
Rate* for refuting to declare if he was a jefuit. Carth. 291. Skinner 369. — 7. Ken- 
dal and Roe were committed* 7. Will. 3. by fecretary Trumbal, for high treafon in 
nitiftingthe efcape of Montgomery* and by Kelt C. J. held good* but the prifoners 
were bailed. 4. State Trials 559. 5. Modern 78. Skinner ^96. Holt 144. Ld. 
Raym. 61. dc. Comb. 343. 12. Modern 82. 1. Salkcld 347 — 8. Derby was com- 

mitted, 10. Anne, fgr publifhing a libel (Quserc for felony* 11. State Trials 311) 
called The Obfervator* and tlfe Court held the warrant good and legal. Fortef. 140. 
11. State Trials 309.— 9. Sir W. Windham ^\'as committed. •i^-Geo. i. by fecretary 
Stanhope, for high treafon* an^ by Parker C.J. held good. Strange 3. 3. Viner 516.— 
10. Lord Scarldalc and Duplin, and Mr. Harvey of Comb, were committed* a.Geo.i. 
by Lord Townfend* fecretary of ftate* for trcafonable pradicts* and admitted to bail. 
3. Viner 534. — 11. DoAor Earbury was arnfted and committed by warrant from the 
fecretary of llaie, for being the author of a feditious libel* and his papers ftized* and 
he was continued on his recognizance* 7. Geo. 2. 8. Mod., 177. ii.«State Trials 309. 
—12. Florence Hcnfcy was committed, 31. Geo. 2. by the carl of Holdernds, fecretary 
gf date* for high treafon in adhering to the king s enemies, i. Burr. 642. — 1 3. Dodor 
Shebbeare was committed, 31. Geo. on two warrants ficm the fecretary of date* 
for a libel, i.. Burr. 46a — 14. John Wilkes, tfq. was cnmn)itted, 3. Geo. 3. by war- 
rant from the carl of Miifax* fecretary of date* for a libel ; but being a member of 
parliament, he was prTe6ted by his privilege* and on that account difc'narged. 
a. Wilfon 150. ii. State Trials 302. — 1 5. Saycr was apprehended,; 8. Gco.3. by warrant 
.from the earl of Rochford, fecretary of dare, for high treafon, and balled by Lord 
iMansficld. Black. 1165. Vide the cafe of Entick Carrington, upon a fpecial ver- 
dict, for apprehending the plaintiff under the warrant of a fecretary of date, for a 
II. State Trials 327. 

As to THE THIRD POINT, VIZ. To what prifon fuch of- 
fenders are to be committed, I fhall obferve, 

First, That the prifoii ought to be in the realm of Eng- 
land. 

Secondly, That regularly it ought to be a common 
prifon. 

5, As to the firft of thefe particulars, it is enafted 
by 31. Car. 2. c. 12. ‘‘ That no fubjedl of this realm, be- 
ing an inhabitant or reCant of this kingdom of En^land^ 
“ dominion of IVales^ or town of Berwick upon Tweedy lhall 
or may be fent prifoner into Scotland.^ Ireland^ 
Guernjty, Tungitr, or into parts, g^mfons, iflandsy.qr 
(< plaices beyond the feu, whiw then were, or at any time 

“ hereafter 
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, ** hereafter ftiouldbe, within or without the dominions of 
^du^majefty, his heirs or fucceftbrs ; and that ever^ fuch 
** iipj^ifonment is by the faid ftatute ena<fted and adjud^ 

** to be illegal s and that every fubjetft fo imprifoned Ihall 
have an aftton of ftilfe imprifonment, &c. and recover 
treble colls, and no lefs damages than five hundred pounds 
againll the perfon making fuch warrant, who lhall alfo ' 

“ incur a pramu/ure.’* 

Seff. 6. As to the fecond of the above-mentioned parti- 
culars, it is endifted by 14. Edw. 3. c. 10. as followeth : 

In the right of the gaols which were wont to be in ward 
“ of the IherilFs, and annexed to their bailiwicks ; it is af- 
•* fented and accorded, that they fliall be rejoined to the 
IherilFs, and the IherilFs lhall have the cullody of the fame 
** gaols, as before this time they were wont to have ; and 
“ they lhall put in fuch under-keepers for whom they will 
** anfwer.” And this is confirmed by 19. Hen. 7. c. 10. 

• 

Alfo it is recited^ 5. Hen. 4. a. 10. “ That divers con- Videti.&it* 
llables of callles within the realm, being aflign^d juftices of ^>11. 3. c* >9. 
peace by the king’s commifiion, had by colour of fuch com- tetil.3. m^e 
miffion ufcd to take people to whom they bore evil will, 
and imprifon them within tlie faid callles, till they had made to enable juN 
fine and ranfoia with tjic faid conllables for their deliver- cicetofpeace 
ance.” And thereupon it is cnaded, “ That none be im- tohuildand 
** prifoned by any jullicc of the peace, but only in the com- [heir rffowi* 
mon gaol ; faving to lords and others which have gaols tive counties, 
their franchife in this cafe.” where the * 

fame claufe is 

Se//. 7. And it (a) feems, that the king’s grant fince 
this llatute to private perfons to have the cullody of pri- And. 345.* 
foners committed by juftices of peace, is void. And itis C.Eliz. 819, 
faid, that none can claim a prifon as a franchife, unlefs he 830. 
have alfo a gaol-delivery. Salkeld”** 

Forres 31. a. Ld. Raymond 767. 839. 

t And whereas vagrants and other criminals, offenders, 
and perfons charged with fmall offences, are for fuch of- 
fences, or for want of fureties, to be committed to the 
county gaol, it being adjudged by law that the juftices of 
the peace cannot commit them to any other prifon for fafe 
cullody, which by experience hath been found to be very 
prejudicial and expenfive, it is therefore ena^d by 
6 . Geo. I. c. 19. “ That it lhall and may be lawful to and 

“ for the juftices of the peace within their refpeAive jurit 
diftions to commit fuch vagrants and otlier criminals, 
offenders, perfon and perfons, either to the copamon gaol 
or houfe of corre&ion, as they in their judgment mail 
“ think proper.” 

Sea. 
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Summary fcems to be (a) agreed, that if aperfonbe 

^ arrefted in one county, for a crime done in it, and % infr' 
1. Hale 580. another, and be re* taken there, he may be brought l]/^(brc a 

3. Hale 94. juftice of the county where the offence was done, and be 

Dalton c 1 18 t®* the gaol of fuch county. But it feems 

Crom. 172, to be the ftronger (£) opinion, that if one who hath com*. 
17^. ’ ’ mitted an offence in one county, fly into another bef'.ire he 

f ^/Dalton c. be taken, and be purfued and arrefled in fuch county, he 

' ought to be brought before a juflice of the county where he 
Summary 92*, ** taken, and be committed by him to the common gaol of 
’ the fame county (r), whether it lie in fudh county or ano> 
fi.£.4. 4, 5. ther ; ('</} unlefs there be fome fpccial reafon to the con* 
9. trary, as an apparent danger that the party may be refeued 
h^®ttt Htcb prifon by rebels, &c. And it feems to be laid 
Con. down as a rule, by fome books, (r) that any offender may 

4. Built. 264. be committed to the gaol next to the place where he was 

8 i.E. 4. 7. taken, whether it lie in the fame county or not. 

/'r.^Keilw.45. 

fi.E. 4. 5. ' (</} 4. 5. 7. /'eJKcilw.4^. 22.Ed.4.34. 

t By 23. Geo., 2. c. ab. f. ir. and''24. Geo. 2. c. 55. 
If an offender, againft whom a warrant fliall be iifued by 
any juflice of peace of one county, fliall efcape into another, 
he may be apprehended (by virtue of the warrant being in- 
dorfed by any juftice of tlie county into which he fhall fo 
efcape), and bailed in the county in whith he is appre* 
bended, if the offence be bailable ; if not, or he cannot find 
bail, he fhall be carried back into the county from which 
the warrant was granted, and be there committed or bailed. 

a'o. H. 4! 7. ^ t® g*ol» *®td the gaoler refufe to receive him, the town 
F. Efcape, 8. where he is conffable ought to keep him till the next gaol- 
Daltonc. 1 18. delivery . But (^) in other cafes it feems, that regu- 

juftify the detaining a prifoner in cuflody 
(^") ^^Hale ®®t ®^ common gaol, unlefs there be fome particular 
123. reafon for fo doing ; as if the party he fo dangeroufly (i) fick. 

ao.Ed. 4. 6. that it would apparently hazard his life to fend him to 
B.F.lmprifoii. jjjg or tliere be evident danger of a rcfcous from 

1! ^d.4. 7. Yet conftant practice feems to authorize a 

3. Ed. 4.8. ‘ commitment to a meflengcr ; and it is (i) faid, that it fhall 
(£;2.HaIc96. be intended to have been made in order for the carrying of 
1 „ the party to gaol. 

McilcS 1 • 

ii.Ed.44,5. (/) Salkcld 347. 5. Modern 78. 1085. Skinner 599. 

Prifoners npt Seff- 10. As prifoners ought to be committed at firft to 
to be 1 tmoved proper prifo,!^ fo ought they not to be removed from 
e^puVLc."^ thence, except in fome fpccial cafes. And to this purpofc 
' ^ ’ ’ it is enaSed by 31. Car. 2. c. 2. f. 9. “ That if any lub* 

“jeft 



# left of this realm fhall be committed to any prifoii, or ii^ 
cv^cdy of any officer or officers whatfoeyer, for any criT 
ininai'^ or fuppofed criminal matter; that the laid perfot|, 
fhall not be removed from the faid prifon and cuftody^ 
“ into the cuftody of any other officer or officers, unlefs it 
be by huheas corpus^ or fomc other legal writ ; or where 
the pnfoner is delivered to the conftable, or other inferior 
y officer, to carry fuch prifoner to fome common gaol ; or 
where any perlon is fent by oyder of any judge of affize, 
“ or juftice of thg peace, to any common workhoufe, or 
houfc of correftion ; or where the prifoner is removed 
from one prifon or place to another, within the fame 
county, or ordered to atrial, or difcharge4 by due courfe 

V of law ; or in cafe of fudden fire, or inffidion, or other 

V neceffity ; upon psiin that he who makes out, iigns or 
f‘ counterfigns, or obeys or executes fuch warrant, ffiall 
y forfeit to the party grieved one hundred pounds for the 
y £rft offence, two hundred pounds for the fecoyd, &c. 

As to THE FOURTH* POINT, w/ss.'What Ought to be done 
previous to the commitment of fuch offenders. 

Sc^. II. It is cnaded by 2. Sc 3. Fh. and Mary, c. 10. 
That every juftice or juftices before whom any perfonlhall 
“ be brought for manll^ghter or felony, or for fufpiclon 
thereof, before he or they fhall commit or fend fuch 
“ prifoner to ward, fhall take the examination of fuch pri- 
“ foncr, and information of thofc that bring him, of the, 

V foAand circumftanccs thereof; and the fame, or as much 
y thereof as fliall be material to prove the felony, fhall put 
“ in writing within two days after the faid examination, 
“ and the fame fhall certify in fuch manner and form, and 
“ at fuch time, as they fhould and ought to do, if fuch pri- 
“ foncr, fo committed or fent to ward, had been bailed, 
“ or let to mainprife; upon fuch pain as in i. & 2. Ph. 
“ and Mary, c. 13. is limited and appointed for not tak- 
“ ing or not certifying fuch examinations, &c.” 

And it is farther enaAed, “ That the faid juftices fhall 
“ have authority to bind all fuch by recognizance orobliga- 
tion as do declare ainy thing material to prove the faid 
“ manflaugliter or felony, to appear at the next general 
“ gaol delivery to be holden within the county, city, or 
town corporate, where the trial of the faid manflaugliter 
** or felony fhall be, then and there to give evidence Jtgainft: 
the party ; and that the faid juftices ihall certify the laid 
bonds taken before them, in like manner as they ought 
to certify the bonds mentioned in the faid former aft, 
“ &c.” 


Magiflratef 
muKtakeexa- 
mi nations in 
writing, 


Viz. fine at 
the difcrctioif 
of the j ufticet 
uf gaol deli- 
very* Ant 9 
p. 105* 
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C. Elb. Sx$, Seff. 12. Tt Teems that a juftice of peace ought not ttf 
1 detain a prifoner by virtue of this ftatute, in order to>-e;fa> 

X. HalViio, mine him, any longer than is necelTary for fuch purpofe, 
1x1. ' * for which it is faid that the fpacc of three days is a re^on- 

* able time. 

As to THE FIFTH POINT, vIz. What Ought to^e th® 
form of a commitment, the following rules are to be ob.. 
ferved. 

xTnft. 5x. 1^, First, It rauft be in writing, under the hand 

if Hale I XX. perfon by whom it is made, and exprefling 

Dalronc. 1x5. bis oflice, or authority, and the time and place at which it 
1. Hale 157. is made, and mull be direded to the gaoler, or the keeper 
577 ' of the prifon. 

Summary 94. * 

5. Burrow 2686. 

Dalton c. 125. 5 ^* 7 . 14^ SECONDLY, It may be made either in the name 

of the king, and only by the p|rfoii who makes it, or 
it may be made by fuch perfon in his own name. 

•t 

. . Wind. * 5 ’ Thirdly, It may command thegaolerto keep 

ham’s Cafe", *be party in fafe and clofe cullody (a) ; for if every gaoler 
Strange 3. be bound by the law to keep his prifoner in fuch cuf- 
where thcfe tody, furcly it can be no fault in a mittimus to command 

wdswere liimfotodo. 
h Id sdmoni* 

tury to the officer, to put him in mind of his duty and punilhment in cafe of anefcape , 
(b) 8. Co. 100. 9. Co. 87. 5. Modern xi. Dalton c. 118. 

Se ^. 16. Fourthly, It ought to fet forth the crime 
{y)Sum. 94J alledged againlt the party with convenient (c) certainty, 
Dalton c. 1x5. vrhethcr the commitment be by the privy (</) council, or 
\'oj! *** any other authority ; otherwife the officer (e) is not punilh- 
'Strangc 934. able, by reafon of fuch mittimus^ for fuflering the party to 
(£/)i6.Car. I, efcape ; and the Court before whom he is removed by j&a- 
teas corpus, ought to difeharge or bail him. And tliis doth 
C. Car. 133. Qijjy IjqJjJ (f) no caufc at all is exprelTed in the 

i^And.^^^.^' commitment, but alfo where it is fo loofely fet forth, that 
Con . the Court c.innot adjudge whether it were a reafonable ground 

i.Roll. 134. of imprifonment ; as {g) where one was committed for ma- 
* * contumacy to the high commiffion court, or for (b) 

to V3. ' >'®f“bng to anfwer befoie them to certain articles, or (1) for 

VkirMoncy infolcnt behaviour and words fpoken at the council- table," 
V. Leach, I. &c. And it is bolden by Sir (/•) Edward Coke, in his Second 
Black. c6i. Inllitutc, that a coiuraitment for high treafon, or felony in 

(ejt.lnil. •' 

591. Summary 109. Infra c. 17. Palm. C. Car. ^07. 579* $93 Bark- 

ham & Lawl'on, Palm. 558. i.Roll. 245. (p) 1. Roll. 220. 245. (/) C. Car. 

>33* 579* Bulll. 139. 140. (^kj a. ln(t,59X. 5. Modern 85. BurA 155. 

^nera^ 
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general, without lliewing the fpecies of the offence, is not («).2.lnft.52. 
good : Yet in (a) another part of the fame book, fucli gene- 
ral commitments feem to be allowed by him to be good ; 
and there are precedents of commitments for felony in ge- eVom. 233V 
neral, in good {b) authors. And (c) it hath been refolved, Bait. c. 125. 

that commitments for high tveafon in general are good. akhougli 

w it be m»t ne- 

ceflary tonatc on a warrant of commitment on a charge cf felony that the aft wS^ 
done ftlonioufly^ yet unlcfs it fufRciencly appear to the Court that a felony has bccncom# 
mitted, they arc bound to bail the deftndaut. Rex Judd, a. Term 
('fJi.Sid. 7^. I. And. ,298. i. Kcblc 3C.5. Talm. 55S. Strange 2. 10. Modern 234. 
a. Hale 595. 2. Hale 1I3. confirmed by Pratt, C. j. in Wilkes* Cafe, 2. Wilfou 158. 


Sf/?. 17. Fifthly, It Is fafe to fet forth, that the / .Nypjsrc* 
party is charged upon oath ; but this is not ncccffliry ; for iVkuion waV 
it hath been refolved, (5^ that a commitment for treafon, in the cafj of 
or for fufpicion of it, without fetting forth any particular SirW. Wind- 

accufation, or ground of the fufoicion, is good. ham,2.Gco.r. 

^ *0 who was com- 

mitted by the fccrctary of ftate for high treafon generally. Strange 2. and 3. Viner’s 
Abr. 515. at large. It is confirmed by Pratt C. J, 3. iie»#. 3. in Mr. Wilkes* Cafe, 
committed by a fimilnr ’yarrnnt for a^lihcl. 2. Wilfon 158. 11. State Trials 
304 J and Mr. Jiifticc Fofter fays, in cafes v/hcrem tbehifiice of tkept ace hath jur 'tfdiC* 
tioiiy the legality of his warrant will never depend on the* truth of the information 

whereon it is grounded. Curtis’s Cafe 136. See allb Dalton c. 1: 5. Crf'iiipt, 233. 

a. Inft. 52. Palmer 558, i. Salkcld 347. 5. Modern 78. . jo. Modern 334. i. Hale 
582. 


18. Sixthly, Every (xxch mitimus ought to have (d) 
a lawful conclufion, (d) 'idz, Ti'at the party be fafely 
kept till he be delivered by law, or by order of Jaw, or by Cromp. 23^3^' 
due courfe of law : — Or that he be kept till fart her (e) order Halt. c. 124. 
(which fliall be intended of the order of law), or to the like (e) i.I-ev. 
elTeft. And if the party be committed only for want of bail, 
it feems (/) to be a good conclufion of the commitment, that 
he be kept till he find bail. But a commitment {g) till the ( Mod. 
perfon who makes it (hall take further order, feems not to 73, 4. ^ 
ne good. And it feems, tliat the party committed by fuch, (g J i. H'de 
or any other irregular mhthnusy may be bailed. 59V 

1. Roll. 220. i.Lcv.230. Cro. Car. 579- con. 3. Buirt,4^,49. i. Roll. 410. Vide 

alfo 3. Kcble 531. 2. Ld.Raym. 851 97*- 3« Sidkcld 91. Holt 590. Garth. 152. 291. 
Salkcld 48. 34^. Ld. Raymond 99. 1453. 200. 7.13. 323. Comber. 390. 3. Com. Dig. 
496. Strange 917. 5 Modern 308. 1. Bac. Abr. Set. Sc Rem. 236. 

2. Black. Rep.805. Saycr 44. — N. B. Commitincnts grounded upon afts of pbrliament 
muft purfuL* the conciuYions which the ftaiutes prcfcribc : — Aiul where a man is c( m- 
mitted as a criminal, the conclufion mufi be “ iiniii he he delivered by .due Cf.iirfc ipf 
law j’* if he be committed for contumacy, it fliould be “ until he ceinply.’* 


As to THE SIXTH POINT, VIZ. At whofc cliargc of- 
fenders are to be fent to priion. 

Seff. ig. It is enafted by 3. Jac. i. c. 10. ‘‘ That every 
“ perfon and perfons, that flrall be committed to the com- 

mon 
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irion or ufual gaol within any county of liberty within 
“ this realm, by any juftice or juftices of the peace> 
for any offence or mifdemeanor, having means or abi- 
“ lity thereunto, ftiall bbar their own reafonafcle charges; 

for fo conveying or fending them to the faid gaol, 
“ and the charges alfo of fuch as lhall be appointed t^ 
guard them to fuch pol, and (hall fo guaf^ them 
thither. And if any luch perfon or perfons fo to be 
committed, fhall refufe at the time of their commitment 
“ and fending to the faid gaol, to defray the faid charges; 
“ or fhall not then pay or bear the fame, then fuch juf- 
** tice or juftices of the peace fhall and may by writing 
under his or their hand and fcal, or hands and feals, give 
warrant to the conftable or conftables of the hundred, or 
conftable o tythingnian of the tything or townfhip where 
fuch perfon '^r perfons fliall be dwelling and inhabit, or 
“ from whence he or they fhall be committed, or where he 
or they^all have any goods within the county or liberty, 
to fell luch, and fo much of the goods and chattels of the 
“ faid perfons, as by the diferetion of the faid juftice or 
“ juftice^ of tlic peace lhall fatisfy and pay the charges of 
fuch his or their conveying or fending to the faid gaol ; 
the appraifenieiit to be made by four of the honeft inhabi- 
“ tants of the parilh or tything where fuch goods or chat- 
“ tels fliall remain and be ; and the overplus of the money 
which fhall be made thereof, to be delivered to the part)f 
to whom the faid goods lhall belong.*^ 

Thcfccond Se£I. 20. And it is further enabled by 27. Geo. 2 . c. 3. 
of the a- f cc That when any perfon not having goods or money 
c/io!* ** within the county where he is taken, fufficient to bear the 
which Was ' “ charges of himfelf, and of thofe who convey him, is 
here recited in committed to gaol or the houfe of correftion by warrant 
the former c< fi om any juftice of the peace, then on application by any 
work”isrc*^'* ** conftable or other officer who conveyed liim, any juft- 
pealed by 27. “ of tlie peace for the fame county or place fhall upon 
Geo. 2. c. 3. “ oath examine into and afeertain the reafonablc expences 

feft. a. to be allowed fuch conftable or other officer, and fhall 

‘‘ forthwith, without fee or reward, by warrytt under his 
‘‘ hand and feal, order the treafurcr of the county or place to 
pay the fame 5 which the faid treafurer is hereby required 
Vide ante 91. “ ^ receives fuch warrant ; and any lum fo 

I. Burn's Juft paid fhall be allowed in his accounts. Except in Middlc- 

tice 374. «« fex, in which county the cxpences of the conftable or 

“ other officer occafioned by his conveying any perfon to 
« gaol by virtue of a warrant from a juftice of the peace 
“ lhall (after fuch expcnccs have been examined into upon 
‘‘ oath, and allowed by fuch juftice, and for which no fee 
or reward fhall be taken) be paid by tlie overfeer or over- 

« feers 
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** feers of the poor of the pariih or place where the pcrfoa 
“ was apprehended.” 

As to THE SEVENTH POINT, VIZ. To what coort fucl^ 
commitments are to be certified. 

It is enabled by 3. Hen. 7. c. 3. “ That every 

flierifF, bailii|' of franchife, and cvtrj other perfon, hav- 
** ing authority (ft power of keeping of gaol, or of prifoners 
** for felony, do certify the names of every fuch pnfbncr in 
“ their keroing, and of every prifoner to them committed 
“ for any loch caufe, at tiie next general gaol -delivery, iri 
‘‘ every county or franchife where any fuch gaol Ihall be, 

“ there to be calendared before the juftices of the deliverance 
“ of the fame gaol, whereby they may, as well for the king 
“ as for the party, proceed to make deliverance of fuch pri- 
“ Toners according to law ; on pain to forfeit to the king 
“ for every default there recorded, one hundre^ (hillings.” 

As to THE EIGHTH POINT, Viz. By what means a per- 
fon under fuch a commitment may be difeharged. 

SeS. ^ It feems, that a perfon legally committed for a Keilwood 34, 
crime, certainly appearing to have been done by feme one or 3 - Inft. *09, 
other, cannot be lawfully difeharged by any one but by the g*“* 
king, till he be acquitted on his trial, or have an ignora- 
mus found by the grand jury, or none toprofecute him, on i.Hale 58 j- 
a proclamation for that purpofe by the juftices of gaol-deli* ^ 

very. 

Se£f. 23. But if a perfon be committed on a bare fuf- 
picion, without any appeal or indictment, for a fuppofed 
crime, where afterwards it appears that there was none, as 
for the murder of a perfon thought to be dead, who after- 
wards is found to be alive ; it hath been liolden, that he 
may be fafcly difmifted without any farther proceeding, for 
that he who fuffers him to efcape is properly punilhable 
only as an acceflary to his fuppofed offence ; and it is im- 
pomble that there (hould be an accelftiry where there can be 
no principal ; and it would be hard to punilh one for a con- 
tempt, in difregardingacommitment founded on a fufpicion, 
appearing in fo uocontefted a maiuicr to be groundlefs. 


CHAP. 
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CHATTER THE SEVENTEENTH. 


HINDRANCES in bringing OFFENDERS 

T O 

PUBLICK JUSTICE, &c. 

tjAVING flicwn in what manner criminals are to be 
arrcftcdy baited^ or committed^ I am now to conlider in 
what manner they and their afliftants are punifliablc for an 
hindrance in bringing them to publick juftice. 

And in order hereto I fhall examine, 

1. Mow far tlicy are punifhabic for an offence of tliis 
kind before an arrell made. 

2. How far after an aiycfl* made. 

As to THE FIRST POINT, Viz, How far perfons and their 
affiftants arc punilbable for liinJering offenders being 
brought to publick jufticc. 

ffl)Su!n.n6. Seff. i. It is (a) certair ly an offence o^a very liigh na- 
(^)S.P.C.3i. ture to oppofe one who lawfully endeavours to arreft another 
for tnafon, or felony. And feme ; b) have laid, that the per- 
p fon who fo oppofes an arreft for ireafon^ whereof he knows 

Peace, XU. the party to have been guilty, is thereby guilty of the trea- 
231- fon $ and that he who fo oppofes an arreft for felony, is an 

acceliary to the felony. And if it be a genera] (r) rule, that 
F Cor 3^ whoever, knowing a perfon to have committed any fucli 
a.Inft! 590. crime, receives and comforts him, and endeavours to favour 
(OSumI 2x8, and aid him in the making his efcape, therein becomes 
a principal in the cafe of trcalon, and an acceflary in the 
Moor 8 felony, though he ufe no force in giving fuch aflift- 

S. P. C.*4t. to the offender, it feems ftrange that he who fo far 

takes part with him as to fight in his defence from jufticc, 
fhould not be at leaft equally guilty. And therefore it feems 
reafonable to underftand the books above cited, which fecin 
to contradift this opinion, to intend no more than that it is 
* H ^ I*' felony in the party hiinfelf, who is attacked in order to 
ai.Affizc47i bearrefted, to fave himfclf from the arreft by fucli refiftance. 

Se£I. 2. But if a perfon, knowing another to have been 
guil^ of fuch a crime, barely receive him, and permit him 
to efcape, without giving him any manner of advice, aflift- 
ance, or encouragement in it, as by direfting him how to 
Sum.t1t.27x. do it in the fafeft manner, or furniihing him with rrioncy, 

provifons'; 
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t>roviiions, or other neceflaries, it Teems he is guilty of a 
high mifdmtanor only, but no capital ofience. 

Sett. 3. Alfo it is certain, that the party himfelf whet 
flies from fuch anarreft, is not thereby guilty of a capital of- 
'^'nevk.^ut only liable to forfeit his goods, when fuch flight 
is fouM again ft him, in fuch manner as hath been already 
fhewn, chaptei 9. fe^. 51. and (hall be alfo more fully con- 
lldered hereafter. 

Sett. 4. How far i vill, which fufFers ode who has beeii 

K iilty of homicide to efcape, is liable to be ametced, hath 
en already (hewn, chap. 12. fed. 2, 3. 

As to THE SECOND POINT, Vt%, OFFENCES of this kind, 
after an arreft made, may be confldered iti relation either, To 
the party under fuch an arreft : or. To others — And fuch of- 
fences by the party himfelf are either without or with force. 

% i 

Sett. 5. And first, As to fuch offences ^y the party Summary lot. 
iiimlelf, without force, which fe^ properly to come under a. Inft. 58). 
the notion of efcapes, there is little remarkable in the books ; S 9 o* 
and therefore I (hall content myfelf with taking notice, that 
as all perfons at; bound to fubiiiit themfelves to the judg- 
ment of the law, and to* be ready to be juftified by it, who- 
ever, in any cafe, refutes to undergo that imprifonmcHt 
which the law thinks fit to put upon him, and frees himfelf C.Car. 110. 
from it by any artifice, before fuch time as be is delivered by 
due courfc of law, is guilty of a high coiUemptf punilhable 
with fine and imprifonment. 

And Secondly, If it be (b great a crime for one 
not arrefted to fly, in order to fave himfelf from imprifon- 
ment for a capital offence, furely, it mud be at leaft as 5 . 

great a crime for one who is a^ually under the cuftody of 
the law for any fuch crime, by any indired means to free 
himfelf from it. And fome (a) have Holden, that fuch an 
efcape amounts to felony : But this opinion feems to be over 
fevere, and not to be maintained by the (ij book cited to ( 3 ) 2.Ed.3.a. 
prove it. Cor. 149* 


k 
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CHAPTER THE EIGHTEEN TU 


OF 

BREAKING PRISON. 


S UCH offences by the party himfelf, accompanied with 
force, come under the notion of prilon-breaches ; which 
1 ihall confider, 


1 . As they ftand by the common law. 

2. On tire ftatute de fran%tntibu% pnfonanty which was 
made in the firff year of king Edward t^e ficond. 

And first as to prifon-breaches, as they Rood by tlie 
common law. 


*(d) Braft. 1 . 
3. c. 9 * ^ 
Brincn f. 17. 
S. P • 0 . 30. 

X. Inft. 589. 
Summary ^7. 

1. Hale 607. . 
Cont. 

S. P.C. 3 1*33* 
!• H. 7* 6* 

B. Coronci3o. 

C. Car. 2x0. 

2. *lnft. 589. 
(^jyidc infra 
f. 4. 


{c) Vide fupra 

c. 9. f. 49. 


St£l. I. It feems to be tlie better opinion, {a) that all fuch 
offences were felonies, if the party were lawfully in prifon 
for any caufe whatfoever, whether criminal or civil, and 
wbetlier he were aAually in the walls of a prifon, or only 
in THE STOCKS, or in the cufiody of any perfon who 
had lawfully arrdled him ; and it feetns not to have been 
any way material whether the prifon did belong to the king, 
or to the lord of a franchife ; not only for that every perfon 
who is under a lawful impriibnment may properly enough 
be called the king’s prifoner, but alfo becaule it is allowed, 
{b) that whoever breaks from any fuch imprifonment, lince 
the fiatute i. Edw. 2 . de frangentibus fnifonam, is guilty of 
felony : From whence it feems clearly to follow, that he 
muft have been in like manner guilty before that'llatute, 
the purport whereof is not to make any offences felonies 
which were not fo before; but only to reftrain fome of thole 
which were. And it (e) feems alfo to be clear, that the 
confeffion of fuch offence before the coroner is not traverfa- 
ble by the common law ; which is not altered as to this 
point by the ftatute. 


Sefi. .2. Aho now I am to confider thefe offences, as 
thevilaod by the faid ftatute: For the better underftanding 
whereof 1 Ihall firft let down the words of the ftatute, wnd 
then endeavour to fhew in what manner they are to be 
Huderftood. 

Sea. 
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Seff. 3. And firft, the words of the flatute are As fol- 
lows : De prifonariis prifomm frangentibus domtniis rex vuli 

et pracipity quod nullus de caUro^ qui prtfonam fregerh^ 

fubeat judicium vita vel membrcrum pro fraHtione prifona 
“ tantum^ mji canfa^ pro qua captus et imprifonatus futrit^ 
fatale judicium requirat^ Ji de ilia fecunium hgem et confuetu* 
‘‘ terra fuijfet convi£lusy licei icmporihus praUritis alitet 

fieri confuevitC* 

For the beljer undcrftandillg of the conftruftioii whereof, 
1 fliall confider the following points t 

I. What fliall be faid to be a prison, within the meaning 
of this lUtute. 

а. How far the imprifonment ought to be well grounded. 

3* What lhall be faid to be a breaking of prifon. 

4. For what cvittie the party ought to be imprifoned, to 
make the offence of breaking the prifon felony within the 
intent of the ftatute. 

5. Whether the offence of breaking prifon can ever 
amount to high treafon. 

б. At what time, and in what manner, the offender is to 
be proceeded againft. 

7. In what manner he is to be indifted. 

8. In what mannn ^ofe are to be puniflied for a breach 
of prifon, who are within the benefit of the ftatute. 

As to THE FIRST POINT, vi%. What fliall be faid to be 
a prifon {a) within the meaning of the ftatute. 

4S. 264. 250. 419. Aflizc 85* C. Car* 210. a* Inft. ^99, 590* 
z» Hale 608. 6xo» Dyer 99. Crosi. 38, 39^ 

Seff. 4. It feems clear, that any place whatfoever where* 
in a perfon under a lawful arreft for a fuppofed crime is re* 
ftrained of his liberty, whether in the ftocks, or theftreet,or in 
the common gaol, or the houfe of a conftable or private 
'perfon, or the prifon of the ordinary, is properly a prifon 
within the ftatute ; for imprifonment {t) is nothing elf. 
but a reftraint of liberty. 


2 

I 


(4) F. Cor* 
Sj8. 290. 318. 
Sumiii. SQ7« 


(t)tfX.so. 
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As to THE SECOND POINT, viz> How fat thc imprifon- 
Itient oaglit to be well grounded. 

# . tn(^ 6 5* ’* clear, (a) that If a peffon be taken upon a 

Sttinirarj 109! ca/ihs awarded on an indiftraent or appeal againll him, Ibf 
s.Haic 610. a fuppoied treafon or felony, lie is within the llatutc if he 
B. Erwpcs9. break the pnfon, whether any fuch crime were.. jn tn'*’’* 
*»*f*'ii li committed by him, or any other perfon, or not ; for that 

* * ‘ there is an accufation againft him on record, which makes 

his commitment lawful, be he never fo innocent, and the 
profccQtion never lb groundlcfs. 

Se 3 , 6. Alfo if an innocent perfon be committed by a 
lawful mittimus on fuch a fufpi' on of a felony, a ftually . 
doiic by fome other, as will juftify his imprifonment 
though he be neitlier indided nor appealed, he is certainly 
(4)lSum. 109. (Jk) within the hatute if he break the prifon, for that he was 
I. Hole 610, legally in culludy, and ought to have fubmitted to it till he 
*‘l* had been diichatged by due courfc of law. 

a. Inft. 590. ° ^ 

Dyer 99. Crompton 38. 

i 

fO Sum. 109. Sen. 7. But if no (r) felony at all were done, and the 
«. Inft. 590, party be neither indi£led nor" appealed, it feems clear, that 
cf^on^iee. mittimus for fuch a fuppofed crime will make him guilty 
within the ftatutc by breaking the prifon, for that his im* 
prifonment was unjufiiliable. 'Z 

Seff. 8. Alfo if a felony were done, yet if there were no 
juft caufc of fufpicion, either to arreft or commit the party, 
(rf)Videc. 16. it feems clear, that if his mittimus be not in fuch form (d) 
f. 13, 14, 15, as the law requires, his breaking of the prifon cannot be 
16, 17, 18. felony, becaule the lawfulnefs of his imprifonment in fuch 
cafe depends wholly on the mittimus i which-if it be notac> 
cording to law, the imprifonment will have nothing to fup- 
(*) Vide fup, port it. But if the party were taken up for fuch ftrong (r) 
^iz.l. 8,.9, .caufes of fufpicion as will be a good juftification both of 
his arreft and commitment, but happen to be Committed by 
. ' • an infdnnal warrant, it feems that it may be probably ar> 

f/;B.Ercape, gued, that it will be felony (/) in him to break the prifon ; 
49. for if, by the ancient common law, any private perfon 

Affi*e 5. might, of his own authority, juftify both an arreft and 
I. ale 609. commitment, for treafon or felony, on a rcafonable cauft of 
ig) Vide fnp. fufpicion, as it feems probable (g) from the tenor of all the 
e. 14 . &c, It. qJj books that he might; and if the neceflity of a mittimus 
(4'5<Mbd.Se. ® niagiftrate depend rather on the conftant fettled 

' ' ’ pradice of juftices of peace than any direfl law, it feems 

difficult to maintain that a flip in want of form of fuch a 
niitimus Ihould make it lawful for the prifoner to break the 

prifon. 
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prifon ; whereas, by the old law, it would have been felony 
in fuch a cafe to have broken it without any fueh mittimus 
at all. And on the other fide, if the party be taken tip for 
■ftch flight cai’ies of fufpicion of a felony aftualjy donet as 
will not in flriflncfs juilify the arreft, yet if the'juflice, be- 
"^W^^whom he is brought, think them of fuch weight as to 
require a commitment, ainl do accordingly fend the party to 
gaol by a regular mittimus, it feems very dangerous for him 
to break the prifon ; for the praflice of jufticcs of peace in 
making fuch* commitments, hejng now grown into fettlej 
lavv, it feems reafonable, that their he a goodjuftifi- 

cation of the imprifonment which it commands, for a crime 
within their jurifdiction regularly brought before them ; 
from whence it follow^ that to break from fuch imprifon- 
ment miift be unlawful. And therefore, fince it doth not 
appear that there hath been any dircS refolmion of thefe 
points, perhaps it may be rcafonablc to underlland, what is 
more generally faid by Sir (a) Edtvard Coie, and Sir 
Matthew Halc^ ii^ reljitioii to iliis matter, according to the 
;ibovc-iiicntiG!icd dillinftions. 

1. Hale 609. 

As to THE THIRD POINT, vh. What fhall be faid to be 
a breaking of prifoiuwithin the meaning of this ftatutc, the 
following rules are to be obferved* 

Sefi, 9* First, There muft bean aftual (f) breaking; 
for every indiftment for this offence, as a felony, muft have 
the words felouicej^re^^it prifonam,^* which feem neceffarily to 
import the ufe of fome real force or violence, and not fuel) 
only as may be implied by the confirviftion of law, in any 
aft done in contempt of it ; and therefore, if without any 
obftruftiou a prifoner go out of the prifon doors, being 
opened by the confent or negligence of the gaoler, or other- 
wife cfcape without uling any kind of force or violence, he 
is guilty of a mifdemeanor only, but not of felony, and the 
gaoler is punifhable in fuch manner as lliall be fet forth 
more at large in the next chapter. 

( 

Seff. 10. Secondly, Such breaking muft be either by 
the prifoner hirafelf, or by others through his procurement, 
or .•>t Icfil with bis privity ; for if the prifon be broken by 
others, v\ithouthis procurement or confent, andheefcape 
through the breach i'o made, it feems tire better (d) opinion, 
that lie cannot be indifted for the breaking, but only for 
the efenpe. 


t. H&le 6ii. 

R ^ 


F. Corone 48. 

Sal. 


^4$ 


Vide inf. f. 15* 


(«) 2. I If ft. 

3QI. 

(//) Sumis* 
109. 
n. Hale 


(f)i. Inft.r99« 
Summary loS. 
S.P.C. 31. 
Rex -V. huiT. 
3.P.Wil439- 


1. Hale 6ii. 


(c/) t. Inft^ 

589* 

Summary I 
S« P* C. 30, 
3 *- 

2. II. 7. ^ 
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StS. II. Thirdly, Such breaking muft notbe neceffi- 
tated by an inevitable accident happening without any fault 
(4) IJ..H. 7. of the prifonerj as where (a) the prifon is fired by lightning> 
>1 *, or otberwife, without his privity, and he breaks it open tt. 

PlwdfB* 36 . favehislife. 

a. Inft. $90. 

.fiuauttsry io8.' i. Hale 611. 

$eff. la. Fourthly, It feems, that no breach of prifon 
will amount to felony, unlefs the prifoner efcape. For 
if the breaking of a prifon by aftranger, in older to free the 
prifoners who are in it, be not felony, unlefs the prifoners 
(i) lC^w-4S. ^ feems a fortiori^ 

that fuch a breach by the prifoner himfelf, who lies under 
fo.much ftronger a temptation to it, cannot be felony un- 
lels he do elcape. 

As to THE FOURTH POINT, vtz. For what crime the 
party muft be imprifoned, to make his breaking the prifon 
felony within the meaning of tlie fiatute, Ae following rules 
are to be obfeeved. 

lammary toS. 13. First, It is not material, whether the offence 

s. 611. for which he was imprifoned were capital at the time of this 
ftatute, or were made fo by fubfequent ftatutes<t for fince all 
breaches of prifon were felonies by the common law which 
is retrained by the ftatute in refpeft only of imprifonment 
for ofi^nces not capital ; when an offence becomes capital, 
it is as much out of the benefit of the ftatute, as if it had al- 
ways been fo, 

Stff. 14. Secondly, The offence for which the party 
was imprifoned muft be a capital one at the time of tlie 
offence, and not become fuch by matter fubfequent ; as 
... where (c) A. is committed to a prifon for a dangerous 
toS. ai™"* v<H>nd given to B. and breaks the prifon, and then B. dies : 
*. Inft. {91. For tliough to fome intents fuch offence be efleemed capi- 
PI0W.258401. tal from the time of the firft afl, yet inafmuch as it was in 
I* **• truth but a trefpafs at the time of the breaking of the prifon, 
i." Hale 4»7.* ** uncertain whether it would ever become 

3*9,. ' capital, and it becomes fuch afterwards ab initio, by fiftion 

only, for fome fpecial purpofes ; and fiftions of law are 
never carried farther than the neceffity of tliofe particular 
cafes, which were the caufe of the inventing them, doth re- 
quire, they lhall never be conftrued to exempt a perfon 
from the advantage of a beneficial law made in ftivour of 
life, who is clearly within the letter, and doth not plainly 
appear to be out of the meaning of it. However it feems 
certain, that fuch an offender breaking prifon, while it is 

uncertain 
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HT 


-uncertain whether his oiTencewill become capital, is highly 
punifliable for his contempt by fine and imprifonment. ‘ * ' 


Seff. 15. Thiiidi.y> If the party be only arreAed for* 
and*in liis mittimus charged with a crinre which does not re^ 
juire judgment of life or member, as petit larceny or homi-: *. Hale 6oe. 
tSl^^defendenda, or by mifadventotc* and the offence, in Sunwaryna. 
truth^^e no greater than the mittimus doth fuppofe it to be, ** 5*^’ 

it is clear, from the exprefs words of tire Iktute, that a 
breaking of the prifon cannot amount to felony. And if 
the offence for which the party is committed, be foppolcd 
in the mittimus to be of fuch a nature as requires a capital 
judgment, yet if in the event it be found to be of an in- 
ferior nature, and not to require fuch a judgment, it feems 
difficult to maintain, that the breaking of the prifon on a 
commitment for it can be felony ; for tire words of the fta- 
tute are, niji caufa pre qua eaptus ei imprifinatus fuetit, tale 
**• judicium requirit and here it appears, that the offence, 
which is the caufe of his imprifonment, dotj^ not require 
fuch a judgment ; ^nd it is hai;^ to fay, that a minake 
of the nature of the crime, \>j the perfbn who makes 
the arreft or mittimus, ihould io far prejudidb the party, 
as to make his efcape amount to felony by reafon of 
fuch miilake, which otherwife would have oecn but a 
trefpafs. 


Alfo it f(%ms to be agreed, that if a perfon be committed 
for a foppofed felony, where no felony bath been done, he 
is not guilty of felony for breaking the prifon ; from 
whence it clearly appears, that in that cafe the law doth not 
fo far regard the charge contaiired in the mittimus, where 
tltere is no good ground to fupport it, as in refped thereof 
to exclude the party from the benefit of the ftatutc ; and yet 
in that cafe the par^ is as much accufed of a capital of- 
fence, as in the cafe in queftion ; fo that it is clear, that 
the law doth not fo much refpc£t the beinoufnefs of the 
charge againll the party, as of the very crime which is the 
fobjeft of the charge : And this will farther appear, if it be 
eonfidered, that the accufation cannot be faid to be the 
caufe which requires judgment of life or member, but the 
offence which lupports the accufation ; and if there be no 
fuch offence, there is, in truth, no caufe which requires 
fuch a judgment. 


On the other fide, if the offence, which was tlie caufe of 
the commitment, be in trutli of fuch a nature as requires 
a capital judgment, but in the mittimus be fuppofed to be of 
an inferior degree, it may probably be argued, that the par- 
ty’s breaking .of the prifon is felony wUhiu the meaning 

R 4 q£ 
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(a) 2. Inft. 
590, 

Summary 
909, no. 

1. Hale 609. 


f. r.p. 32 - 


See B. r.c.32. 
fr£t. a, 3, 4- 


B. 1. c. 17. 
fe6t.'a. 

2. luft. 590. 
S. P. C. 31. 

1. H. 6. 5. 

2. Ha e 137. 
Summary 103^ 
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of the ftatute ; for the caufe of his arreft and commitment 
U the fa£i; for which he was arrellcd and committed, and 
that docs in truth require judgment of life, though the 
nature of it be miftakcn in the mittimus^ which does no 
way alter tlie judgment of law in relation of the guilf*df 
it. But there appearing no exprefs rclblution of thefc points#^ 
and the [a) authors who have expounded this llatute 
ing rather to incline to a different opinion, 1 {hall leave thefe 
matters to the judgment of the reader. 

SeSf. 16. Fourthly, It is not material, Whether the 
party who breaks his prifon were under an accufation only^ 
or aftually attainted of the crime charged againft him ; and 
yet the words of the ftatute arc, catfja tale judicium rc- 

quirit:'* And it cannot be properly faid, that the ofFeitcc 
of one attainted doth require 1‘uch a judgment (for that there 
ought not to be a fccond judgment againft one already con- 
demned), but only that it did require it ; and it is a fettled 
rule, that all ^atutes are to be conftrued ftriftly in favour 
of life, and that no parallj;! cafe, whicl\ comes within the 
fame mifehief, fliall be conftrued to be within the purview 
of it, unlefs itf can be brought within the meaning of the 
words. Yet conlidering that tlte manifeft purport and 
meaning of the words of the ftatute, taken all together, is 
no more than this, that the breaking of prifop (hall not be 
a capital ofFeiicc, unlefs the crime for which the party 
was in prifon be alfo a capital offence ; and it is fre- 
quent, in the conftniftion of penal laws, to bring perfons 
within the purview of them by being within the meaning 
of the words, though not in ftrifl: grammar properly with- 
in the very letter 5 and it would be extremely harfli to 
imagine, that the makers of the ftatute could intend a 
greater favour to perfons appearing to be guilty, and ac- 
tually under the condemnation of the law, than to perfons 
under an accufation only j there can be no doubt but that 
the perfons attainted, breaking prifon, arc as much guilty 
within the meaning of the above mentioned exception as 
any others. 

As to THE FIFTH poTN’T, viz. Whether the offence of 
breaking prifon can ever amount to high treafon. 

Sefl. 17. It feems clear, that a perfon comnaitted for 
high treafon becomes guilty of felony only, and not of 
high treafon, by breaking the prifon and efcaping fingly, 
without letting out any other prifoner, for that no offence 
is to be conftrued high treafon, which is not either within 
the purview of 25. Edw. 3. or of fome fubfequent ftatute 
relating to treafon. But if o^cr perfons coi^iittcd alfq 

for 
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for high treafon cfcape together with him, and his in- 
tention in breaking the priibn were to favour their cfcape 

well as his own. he fc'enis to be guilty of high treafon 
|n relpeft of their efeape, for that there arc no acccffarics 
in litti treafon, and fuch afliftance given to perfons com- 
39 ]]^^ for felony, will make him who gives it an accef- 

fanjr felony, and by the fame reafon a principal in 

the cafe of high trcafoiis. But this oftbiice coming more 
properly nnclS^thc notion of refcous than of the breaking of 
frifon^ lhall be more fully confidcred in the chapter con- 
cerning refcous. 

As to THE SIXTH POINT, v!%. At what time, and in 
what manner, the offender is to be proceeded againft. 

Se^f. 18. It is faid, that he may be arraigned for this i.HalcSn, 

offence before he is convifted of the crime for which ij-unmary nc. 

he was imprifoned, for that it is not nuterial whether he 
were guilty of fuch crime or not: neitheFis life piinilha- 2’ Ualc ^^4. 
blc as “ah acceffary ir> rei peft thereof, but as a principal 254, 
offender in refpefkof the breach of prifon itfclf. On which 
account th is cafe differs from that of a refcous or voluntary 
efcapcj as fliall be Ihcwa more at large in the following 
chapter. 

Sefi. 19. Tt feems clear, tliat the fherifPs return of a F. Indi^. 3o» 
breach of prifon, is not a fufficient ground to arraign the >*H. 7. 6. 
pril'pner for it, unlefs he be alfo indifted. 

As to THE SEVENTH POINT, v/z. In wliat manner an 
offender is to be indifted for a breach of prifon. 

SeSf. 20. It is certain, that every iiidiflmcnt of this Summary 1. 
kind, to bring the offender Vvithin the intention of this fta- *■ 
tute, mull fpccially let fortli his cafe in fuch a manner that » it- • » • 
it may appear that he was lawfully in prifon, and for fuch 
a crime as requires judgment of life or member; and that it is 
not fufficient to fay in general, ^^.quodfekmcifregitprifonam^^ 

And it feems, that the fame rules which are required for an 
indidment of an cfcape, let forth at large in the next chap- 
ter, arc generally to be obferved in indiftments of breaking 
priiuii. 


As to THE EIGHTH POINT, vi%. Ill what manner thofe B. i. c. 20. f. 
arc to be punilhed who arc within the benefit of the ftatnte, ».&cw59.f.u 
by being freed from that fevere judgment for the breach of 
prifon, to which by the common law they would have been h. 4. 12. 
liable : 
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Seil. 21, There feems to be no doubt, but that whoever 
breaks from' any lawful imprifonment is ftill punifliabie as 
for a high mifprilion by fine and imprifonment, for that 
every capital oiience dolb include in it a mifprilion and 
' may be proceeded againft as fnch only, if the king pMle ; 
and it cannot be thought the meaning of the ftatute, in'^ 
daining that fuch offences fliall not be punilhed gs ^pital 
ones, to intend that they ihall not be punilh^ ^.t all. 


CHAP- 



as* 


C^PTEJl THE NINETEENTH, 

m 

Of escapes 

SUFFERED 

By .O F F I C E R S, 


U AVING (hewn, in the precedent chapters, how &r the 
party bimfelf, under a lawful arreft for a crime charged 
againft him, is puniihable for unlawfully freeing himfelf from 
fuch arreft, without waiting for his deliverance by due courfe 
6f law, I (hall now, in the feoond place, coniider offences of 
this kind in relation to others. 

Amd First, Such a^ are without force. 


Secondly, Such as are accompanied with force. 

Such offences without force come under the notion of 
efcapes, which Rrc (ither, c. By Officers, Or, a. By private 
perfons. 

As to escapes fuffered by officers, I (hall endeavour to 
(hew the following particulars. 

1. What (hall be adjudged an efcape. 

4 . Where fuch efcape is to be eftcemed voluntary, and 
where negligent, 

3. Where the prifoner may be re-taken after an efcape. 

4. Whether the efcape is excufed by fuch a re-taking ; or 
by killing the prifoner, if he cannot be re-taken. 

5. In what manner the officer fuffering an efcape is to be 
indited. 

6. How an efcape is to be tried and adjudged. 

7. How a voluntary efcape is to be punilhed. 

S. How a negligent one. 



' i$i Or ESCAPES suffered Bfc. *, 

As to THE FIRST POINT,, viz. What fliall be judged an 
cfcape, the following rules are to be obferved. 

Seff. I. First, There muft be an a^ual arri^f and 
(a) B. dor. therefore, If (a) an oificcr having a warrant to\«Tft a 
nian, fee him wut up in a houfe, and clialleng(>>l.htr as 
F^CoroncsV . ptifoner, but never aftually have him in Ws cuftody, 
Br.Efcapcii! ^nd the party get free, the officer cannot befC'liarged with ai^ 
efcape. 

• 

Seff. 2 . Secondly, 'As there mull be an aftual arreft, 
^ ^ fuch arreft muft (i) alfo be juftifiablc ; for if it be cither 

F. Cor. ^ fyppofed crime, where no fuch crime was committed, 
i! Hale 583. party neither indided nor appealed, or for fuch 

399. a flight fufpicion of an actual crime, and by fuch an ir- 

42 . Aflizc ;. regular mittimus as will neitlier juflify the arreft nor inipri- 
B. Efeape 17. fonmcnt, tlic officer is not guilty of an efcape by fuftering 
*?Mod. 414, prifoner to go at large : And it feems to oe a good 
415,416. * general rule, thatwhcreveranimprifonmentisfofarirregular 

Con. that it will be no offence in the prifoner to break from it by 

3. Leonard force, ittan be no offence in the officer to fuffer him to efcape. 
166. 

See e, '18. fed. 5* 8, 


(r) F. Cor, 
*48. 

1 .. P. C. 33. 
(«') F. Cor. 


430, 431. 
S.P.C. 3.?- 
i. Ha’-c 591. 


Seif. 3. Thirdly, As the imprifoppient muft be jufti- 
fiablc, fo muft it be alfo for a 'criminal matter ; and feme 
(r) are faid to have holden, that no efcape is criminal, but 
where the commitment is for felony. However it is cer- 
tain, that the efcape of one committed for petit larcency {J) 
only is criminal: Audit feems moft agreeable to the general 
reaibn of the law, that the efcape of a perfon committed for 
any other crime whatfoever fhould alfo be criminal : For 
furely wherever the publick juftice requires that a perfon 
be committed for a crime, it likewife requires that he be 
fafely kept under fuch commitment, and confequently may 
rcafonably demand publick fatisfaflion from tlie officer to 
whofe cuftody he is committed, if he ncgleft to keep him as 
be ought. 


Seif. 4. Fourthly, As the imprifonment muft be juf- 
ttfiable, and for fome crime, fo muft its continuance at the 
time of the efcape be grounded on that fatisfai^iou which 
the publick juftice demands for fuch crime; for if a pri- 
(r) B.Efca-^e ^oner be acquitted, i» and detained only for his fees, it will 
16. ‘ not be criminal to fuffer him to efcape, though the judgment 

» V, ^ • 7 * 7 - were, that he be di i'cliarged “ paying his fees fo that till they 
1 impiiloninent continued lawful, as before ; 

2*34.** '^ iiisfmuch as he is detained not as a criminal, but only 

' as a debtor, his efcape cannot be more criminal than that 

of 
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of any other debtor. Yet if a pcrfon convi&ed of a crime See F. Cor. 

be condemned to imprifonment for a certain time, and alfo q 

till pay his fees, and he efcape after fuch time is elapfed ' ' ’ 

withd^ paying tliem, perhaps fuch efcape may be criminal, 

for tha^t was part of the punilhment, that the iinprifon- 

men^' continued till the fees Ihould be paid. But it feems, 

that this'ls m be intended where the fees are due to others as 

well as to uievaoler, for otlierwife the gaoler will be the 

only fulFerer by^if efcape, and it will be hard topunilh him 

ft>r fufFering an injury to hiinfelf only, in tlie non-payment 

of a debt in his power'to releafe. 


Seff. 5. Fifthly, It is an efcape, in fome cafes, to fuffer 
a prifoncr to have greater liberty than by the law he ought 
to have ; as to admit a perfon to bail, (a) who by law ought 
not to be bailed, but to be kept in clofe cuftody ; or to per- 
mit (b) a prifoner to go out of the limits of the prifon : 
Yet fome (r) feem to have holden, that in this laft cafe it 
(hall not be adjudged an efcape, unlefs tbepriloncr be found 
to have had an intentiun'to efcape ; but it will be difficult 
to maintain, that the offence of the gaoler can deprtnd on 
the intention of the prifoner. 


1. Haltr 596, 

Siimmary xi 
F. Efcape 4. 
F. Cor. 246. 
(^) F. Cor. 
242. 

(r)F.Cor.43i. 
S. P. C. I3J. 


Seff. 6. Sixthly, If (rf) the gaoler fo clofely purfue the (rf) F. Co. 
prifoner who fiies from him, that he re take him without 
loling fight of him, the law looks on the prifoner fo far in 
his power all the time as not to adjudge fuch a night to Kfeape 14. 
amount at all to an efcape : But if the gaoler once lofc fight 32. 44. ^2. 
of the prifoner, and afterwards re-take him, he feems in »<>• H, 7. 23, 
ftriAneis to be guilty of an cfcapc ; and a fortiori therefore, 

(f) if he kill him in the purfuit, he is in like manner guilty, j ip ’ 
though he never loft fight of him, and could not otherwife 328. a4«. 
take him, not only becaufe the king lofes the benefit he might s. P. C. 33. 
have had from the attainder of the prifoncr by the forfeit- Seeb. i.e.zS. 
ure of his goods, &c. but alfo becaufc the publick juftice is 
not fo well fatisfied by tlie killing him in luch an extrajudi^ 
cial manner. 


ScR . 7. Seventhly, While the privileges of fanduaries 
Were allowed, if a flieriff condufting a prifoner to gaol had 
brought him in the way through the limits of fuch a tran- 
cliife, and the prifoner had claimed the privilege of it, and 
by that means got free, i: feems {f) that the (heriff was guilty (/) B. 
of an efcape, for that it was his fault, by bringing his pri- 38. so. 
foner that way to gaol, to give him an opportunity of claim- *• 4 * »s». 

ing the franchife. • **»'• 

f but27,Air.54. 

and B. Efcape 14^ feem con* 

Seif. 
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Sea. 8. Eighthly, Alfd while the law allowed thoAi 
who had the benefit of the deigy to free themfelves from 
prifon in certain dales, hj making their purgation before the 
. _ - or^nary, it was an efcape (a) in the ordinary, 'to fuch 
(«) F. L«. deliver thetmelves by it, in fudli cafes I^jvhich 

6. 7. ^ey ought not to have been admitted to it ~ 

5. Pa Ca 33 * 

Vide 23* Ho 8« ii. 

(3’jB. Efcape Seff. g. NiNTHlY, If (^} a prifoner M tefcued by ene* 
10. 32* 5*> mies, the gaoler is not guilty of an cfotpe, as he would have 

6 . H. II, been, by die better opinion, if he had been refcued by fub“ 

■0. H. 7. 15, becaufe there is a legal remedy againft them 

«6. 

9,9. Aifize 34. la Hale 596a B. Efcape 26s fcemi contrarjd 


fr) See Ca 
Car. 492a 
S. P. C. 32. 
It is an efcape 
tio difcharge a 
night-walker 
from the 
watch-houfcp 
although no 
pofitivc 
charge is 
znadca 

2. Burr. 867. 
(if) Sum. XI 3. 
Suprayfeft. 5. 
1. xiale 596, 
597. ' 


(rt Fa Cor. 
242. 316.432. 
Sa Pa Ca 33* 


As to THE SECOND POINT, •viz. Whcrc fuch efcape it* 
to be efteemed voluntary, and where negligent. 

« 

Sea. to. There fc) can be no, doubt, but that where- 
ever an officer, who hath the cuftody of a prifoner, charged 
with, and guilty of, a capital offence, doth knowingly give him 
his liberty with an intent tofave him either from his trial or 
execution, he is guilty of a voluntary efcape, and thereby in- 
volved in the guilt of the fame crime ojf which the prifoner 
was guilty, and fiood charged with. And it feems to be the 
opinion of Sir Matthew Haht (d) that in Tome cafes an 
officer may be adjudged gnilty of fuch efcape, who hath not 
fuch intent, but only means to give his pnfoner that liberty 
which by the law he hath no colour of right to give him ; 
as wliere a gaoler bails a prifoner who is not bailable. But 
it feems agreed, diat a perfon who hath power to bail, is 
guilty only of a negligent efcape, by bailing one who is not 
bailable : neither can I meet with any authority in other 
books, to fupport the above-mentioned ojrinion, that the 
bailing of one who is not bulable, by one who hath no 
power to bail, mull neceflarily be efteemed a voluntary 
efcape ; but die contrary opinion feems more agreeable to 
the purview of 5. Edw. 3. c. 8. fet forth more at laigein the 
fttb^uent part of this crapter. Alfo there are fome cafes 
whermn an officer feems to have been found (t) to have 
knowingly oven his prifoner more Hberty than he ought 
to bMve bad, as to go out of the prifon on promife of re- 
turning, or to go among his fiiends, to find fome who 
would warrant goods to he his own, which be is fu^fted 
to have ftolen, and yet feems to have bdEn only adjudged 
guilty of a n^ligent efcape. But it muft be confeflu, that 
in thefe cafes the prifoner was only aocufed of larceny i and 
it doth not appcM, whether he were bailable or not; and 

generally 
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ygenmlly the old cafes concerning this fubjeA are fo vetj 
briefly report^, that it is very difficult to make an exaft 
mke of the matter from them : However dius much feems 
clcM^that if in the cafes above-mentioned the officer were, 

'Only guilty of a n^ligent efcape, in fuffering the prifonet ‘ 
to out of the limits of the prifon without any fecuri^ for 
his retuiYl^e could not have been guilty in a higher degree^ 
if he hadtaS^bail for his return : From which it feems rea- 
fonable to inm, tliat it cannot be in all cafes a general rule* 
that an officer is guilty of a voluntary efcape by bailing bis 
prifoner whom he hath no power to bail; W that tlie 
judgment to be maie of idl offences of this kind, muft de- 
pend on the circumftances of the cafe, as the heinoufnefs of 
his crime with which tlie prifoner is charged, the notoriety 
of his guilt, the improbaoility of his returning to render t. Hale $97. 
himfelftojuftice,the intention of the officer, the motives on 
which he afled, &c. 

Seit. II. Neither is it a certajn rule, that* an officer, 
who unlawfully, knowingly, and willingly fuffers a capi- 
tal ofliender to efcape, is in all cafes to be adjudged guilty 
of a voluntary efcape ; for where an ordinary fuffered a 
clerk attaintea, being committed to his cuflody, to free 
himfelf from ii^rifonment, by making his purgation, he 
might be truly laid to 'have fuffered fuch prifoner to ef- 
cape unlawfully, knowingly, and willingly and yet it 
feems, (a) that he was guilty only of a negligent efcape, («) F. Cor. 
for that he did not fave the prifoner from execution, which 370. 
was excufed by the privilege of the clcigv, but only from 5^* 
theimprifonment. ' 

15. H. 7. 9. I. Hale 591. 

As to THE THinn POINT, viz. In what cafes a prifoner 
may be re-taken after an efcape. 


Seif. I a. It feems to be clearly agreed, by all the books, 
(^) that an officer making a frefh purfuit after a prifoner, 
Who hath efcaped through bis negligence, may re-take 
him at any time after, whether he find him in tire fame, 
or in a different (c) coun^. And it is faid generally in 
fome books, (d) that an officer who hath negligently fuffer- 
ed a prifoner to efcape, may re-take him wherever he finds 
him, without mentioning any frefh purfuit ; and indeed, 
frnce the liberty gained by the prifoner is wholly owing to 
his own wrong, there feems to be no rcafon he fhould 
take any manner of advanuge from it. But where a gaoler 

B. Efcape 4. Frelh Suit 3. 5. Con. Kcilw. 3. (</) F. Cor. 236. 
S. P. C. 117. B. Execution 58. >51. 27. H. 8. 1. 13. H. 7. i. 


(i) F.Tref. 

I’. Efcape 1. 
F. Corone. 
236. 

B. Efcape 49. 

3 *' 5 ** 
t. Hale 6o2. 
13. Ed. 4. 9. 

2. Ed. 4. 6 . 
(f) 33. H. 6 . 
S2 S 3 < 

3. Co. 44. 52. 
400. 313. 33S 
F. N. B. 130.* 
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hath voluntarily fuSercd a prifoner to Ofcape, it is faid by 
{a} t. Jooe* fome, («) that he can no more juftify the re-taking Uiitv-^ 
r’c^'e «’ ****** *^**® ***** never had him in cuftody bcforei becaufe ^ 
C. Jac. 659. bis own free consent he hath admitted, that lie hath 
<2^. I. ' to do with him. . And it feems to be holden by Sir tVilliovt 
Panv. Abr. StaunJ^or^ { 6 ) that after a gaoler bath bMii hned for fuffcr- 
S 1 . ***6 * negligently to efcape, he cannot '.rterwarda 

ffji3.E. 4.9! retake him; but tlie book {e) on which alon' he feems to 
F. Efcape t. ground liis opinion, doth not fully come uy to it ; for the 
S. Efcape 35. purport of it feems to be no more than this, that a gaoler’s 
a. Bale 601. i^-taking of a prifoner, after he hath been fined for an cf- 
Summary 114. tonopurpofe, for that it is contrary to the re- 

cord, by which it appears that the prifoner hath been at 
large ; by which it feems only to be intended, that a gaoler, 
who hath been fined for an efcape, Ibail not avoid the judg- 
ment of his fine by re-taking the prifoner: But I do not fee 
how it can be colleded from hence, that he cannot jullify 
the re-taking him. 

As to THE FOURTH POINT, viz. How far an efcape is 
excufed byre-taking the prifoner, or by killing him, if he 
cannot be re-taken. 

S. P. C. 33. Sffl. 13. Perhaps it is the better opinion, that iprherevef 
Sunmary 114. a.prifoner, by die negligence of his keeper, gets fo far out of 

con- jjjj power that the keeper lofcs fight of him, the keeper is 
finable, at the difcrction of the court, notwithfiaoding he 
re-took him immediately after ; for it feems agreed, that 
***’® ** *** adjudged a negligent efcape, which implies ah 

T. R.aV,*8o’ 8. and confequently that it muft be punifhable. It h 

i. DanT.Abr. indeed, that in an a( 5 lion againft a gaoler for fuffering 

one arrefled in a civil adion to efcape, it is a good excufe 
- anv. Abr. for the gaoler, that before the aflion brought he re-took the 
ViSe 8 W. upon frefh fuit, which is well maintained by fhew- 

^ ing that he purfued him immediately after notice of the ef- 

cape, though it were fome hours after it, and re-took him ; 
but it does not from hence follow, that the like excufe wiU 
lerve for the negligent efcape of.a criminal, becaufe this is ah 
offence againft the publick, but the other is only a private 
damage to the party. Neither will it be the like hardihip to 
the officer to be expofed to fuch punilbrneot as the Court in 
difcrction lhall think fit to impofe upon him for the neg- 
ligent efcape of a criminal, as it would be to be liable to ah 
a 3 ion of efcape, for fuffering a perfon in his cuftpdy, in a 
civil a£tion, to efcape; for that in the former cafe the Court 
would moderate bis fine according to the circumftances of 
the whole matter, and would certainly mitigate, if not 
wholly excufe it, if he Ihould appear to have taken all 
Feafonable care. But, in the other cafe, if he fhould be 

luhk 
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liable to an a£lion, his judgment would not lie in the dif* 
^retion of tlie court, but he would be bound to pay the 
\rholc debt for which the party was in his cuftody, if the 
fhould be adjudged againft him. However it is cer- 
,tain, that it will be no advantage to a gaoler to re- take his 
piifoner, after he has been fined for the cfcapc, as hath been 
fhcvvn n^e precedent feftion. Alfo it is clear, that he can- 
not cxculcHomfelf by killing a prifoncr in the purfuit,t!iough 
he could norpoflibly re-take him ; but inuft, in fuch cafe, 
be content to fwbinit to fuch fine as his negligence fiiall ap- 
pear to deferve. 

As to THE FIFTH POiXT, T’/s. Ill wliat manner the of- 
ficer fuffering an cfcape is to be indi£lcd. 


Seit. 14. It feems clear, that every indi£lmcnt for an 
efcape, whether negligent or voluntary, mult cxprcfsly Ihcw, 
that the party was uelually [u) in the dcfcndunl’s cuftody 
fo r a c rime, action, .or coinmitm4it for it ; and that [bj it 
is notfiifticieiit to fiy, tlj.ii he was in the defendant’s cufto- 
dy, and cljarged with fuch a crime ; for that a perfon in 
cuftody may bo fo charged, and yet not be i:i cuftody by 
reafon of fuch charge, ytnd it teems alfo, tliat every fuch 
indi- tment mu^ cxprcfsly ihcw that the prifoncr went at 
large, which is raoit 'properly (c) exprefied by the word 
cxivit ad targum. Alfo it I'ceius ntceirary to ihew the time 
when the offence was coniaiittcd for which the p.arty was 
in cuftody, not only (d) t!ia‘ it may appear that it was prior 
to the clcapc, but alfo ^< ) tiiat it was fubfeijacnt to the 
laft general pardon. Alfo it fceais clear, tliat every indicl- 
ment for a voluntary clcapc. mull allcdgc that the defen- 
dant fehnice et •voiuntuii'e A. 1). ad hirgum ire pita //it; and 
muft If) alfo (hew the Ijiecics of the crime for which the 
party was iinprifomd ; for it is not fuflicient to fay, in 
general, tliat lie was in c^uftody for felony, (kc. for that no 
one can be punillied in tliis degree, but as involved in the 
guilt of the crime for which the party was in his cuftody; 
•and therefore tlic paiticular crime muft be fet forth, tliat it 
may appear, that the principal is attainted for the very fame 
crime, if it were felony, or that it was in truth commit- 
red, if higli treafon. But it feems quell jonahlc, whe- 
ther fuch certainty, as t.o the nat.ire of the crime, be nccef- 
fary in an indiflmeiit for a negligent cfcape, for that it is 
not material in this cafe, whether the perfon who cfcapcd 
were guilty or not. 
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F. .'Aifizc 147. 
{&) Salkcld 
272. 

Modern 

4M- 
H'llt 233. 

• Roll. Al>. 
806. 

C. J. 

S lie', cld 272. 

(<’) B. Efcape 
5-* 

iO. 11 . 7, 26. 
(^/) Com, 

2. Ee. . -0 * 166* 

B. Ei'c.ipe 17, 

C. 7^2. 

(0 Her. 13. 

(r’C.Lliz.52. 
Her, 7j. 

1’ • 75. 

Summary no, 
n 1. 

.s Ed. 4. 3. 

(j 5 ')SceKcilw. 
192. 194. 


VoL. HI. 


As 



25 * 


Of escapes suffeiies 


Bk. 2. 


S.P.C.34,35. As to THE sikTH POINT, viz. In what manner an efcape 
V.Caroiic46S. u to be tried and adjudged. 

Seif. 15. It is to be obferved, that where perfons being, 
prefent in a court of record, are committed to prilbijJhp 
fuch court, the keeper of the gaol is bound to have th^T^ al- 
ways ready, whenever the court (liall demand them ot binnr, 
ahd if he fhall fail to produce them at fuch dema^'id, the 
court will adjudge him guilty of an efcape, wj^iout any 
farther inquiry, unlefs he have fome reafonaWe matter to 
allcdge in his excufe ; as that the prifon wa% fet on hre, or 
broken open by enemies, &c. for he Hiall be concluded, 
('«)hH.6.49. (a) by the record of the commitment, to deny that the 
xt.H. 6.Z, 3. pri Conors were in his cuftody. And fome {i) haveholden, 
p’r^' ***** **y nothing in excule of fuch an efcape, 

3I H.s.'xV 34! •* ****** **® s<*j“dged voluntary ; but 1 cannot find any refolu- 
tl Hale 399.^' *>on to this purpofe ; and where it (lands indifferent, whe- 
<03. ther an efcape be negligent or voluntary, it feems difficult to 

maintain tha^it ought to be adjudged a crime of fo high a 
nature, without a previous^ trial. 


Seff. 16. As to other prifoners who arc not fo committed, 
but arc in the cuftody of a gaoler, (hcriff, conftable, or other 
perfon, by any other means whatfoever, it feems agreed, 
(OS.P.C.35. (fj that tlie perfon who has them in cuftody is in no cafe 
punilhable for their efcape, except in fome fpecial cafes, un- 
til it be prefented. 


For the better underftanding whereof I fliall endeavour to 
(hew, 

1. Before whom fuch prefentments are to be made ; 

2. In what cafes they are travcriable. 

As to the fuft particular, viz. Before whom fuch pie» 
fentments are to be made. 


17. It is enacted by the Jlalute cf ll’.pminfler i. 
c. 3. “ That nothing be demanded nor taken, nor Ic- 
“ vied by the (hci ilF, nor hy any other, for the efcape of a 
“ thief, or felon, until it be judged tor an cicape by the juf* 
“ ticcs in cvre; and that he who does othciwifc, ftiali re- 
** (lore to him or them that have paid it, as much as that 
“ he or they have taken or received, and as much alfo unto 
the king.” 

(/Oti.ABxe **• I* ****** ***®** adjudged, (e/) that this (latute 

9. reftrains not the court of king’s bench from receiving fuch 

ji. Affize I*, prefenttnents, for that its jurifdiflion includes in it that 
4." liift ' fss. of j*****<^*2 of ***^ ***** court is itfelf the bigheft court 
i.HaleSoo.' ofeyrc. 
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Seff. 19. It is farther enaded, bjr 31. Ednr. 3. c. 14. 

“ That the efcape of thieves and felons, and the chattels 
“ of felons, and of fugitives, and alfo efcapes of clerks 
convi£l, out of their ordinary’s prifon, from thttficeforth 
be judged before any of the king’s jufticcs, fhall be 
^ed from time to time, as tliey lhali fall, as well of 
“ thqtime paft as time to come.’’ By which it feems 
to be'Nipplicd, tliat other juilices, as well as thofe in 
eyre, tnaj^ take cognizance of efcapes ; and it is certain, . . 
tliat jufticcS of gaol-delivery may punifh Jufticcs of peace ^ ® * 

fpr a negligent efcape, in admitting pcrl'ons to bail who g,p, c. 
are not bailable. 


12 . 


Se£f. 20. And it is farther enabled by 1. Rich. 3. c. 3. 

“ That jufticci of peace lhall have authority to inquire in 
“ their feflions, of all manner of efcapes of every perfon ar- 
“ refted and iniprifoncd for felony.” 

As to the fccond particular, viz. In what cafes fuch pre- 
fentments arc traveriable. 

Se£f. 21. It is laid down as a rule, by Sir IViUiam 
Staundferdy that wherever an efcape is finable, the prefent- ^ 5 * 

inent of it is traverfable ; but that where the offence is 
amerciablc only, there the prefentment is of itfelf conclu- 
five j fuch amercements being reckoned amoiig thofe minima 
de quibus non curat lex; and this diftinflion ftcms to be (>r)zi. AlHii. 
well warranted by the old {aj books ; and in what cafes 27* Air. 9 .» 7 . 
efcapes are finable, and where amerciablc only, fhall be 
conlidered in tlie following part of tliis chapter, icftion 31. 603!’ 

33 - 35 * ». Hale 154. 

As to THE SEVENTH POINT, viz. In wliat manner a 
voluntary efcape is to be punifhed. 

Sc^. 22. It feems to be generally (A) agreed, that fuch (//) S. P. C. 
efcape amounts to the fame kind of crime, and is punifliable 
in the fame degree, as the offence of which the party was Summary 113. 
guilty, and for which he w’as in cuftody, whether it betrea- 3*90 391! 503, 
fon, felony, or trefpafs, and whether the perfon efcaping b! Cor. ii” ’ 
were a£lually committed to fome gaol, or under an arreft 27. Aflize 62. 
only and not committed; and whether he were attainted, ‘r-H. 4- «2. 
or only accufed (fj of fuch crime, and neither indiAed nor ^f)Sum u 
appealed. And it is faid to be no excufe of fuch efcape, that 115. ’ 

the prifoner had been acquitted on an indi^ment of deatli, Dyer 99. 
and only committed till the year and day be pafTccl, to give ^ • Ef«»pe 3. 
the widow or heir of the deceafed an opportunity of bring- "7*Alnzc 6t. 
jng their appeal. 


Sa 
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23. Alfo fuch an efcanc, fnticred by one who 
Efcape wrongfully takes upon him the keeping of a gaol, feems to 
be {tr punifliabic in the fame ni^.J’iKT as if he were never 
lb nghtlullv iiititled to fuch cnllody, foi that he crime is 
in bj/th cates of t* e very fanie ill coiifec|ucncc to the 
lick , and then Teems to be no reafon that a wrongful < 
llionld h:^ve greater kivour than a rightful officer^ aj]| 
for no other veafon but becaufe he is a wrongful 


lb. 2^. 
a. 146. 

F. 

Q^an t 
A.il/f }• 

1. lIuU 

Sumiiiaiy 114. 


S£^i. 24. Alfo if the warrant of commitment do plainly 
and ^p^e^ly charge the p*nly with treafon of felony, but in 
fonic other rc.pe^t he noif.iiwily formal, yet it feems that 
//) SaV^elJ it ne'iV [I/; be prolvil:l\ that the gaohr fiifFcring 

ir\ ^..7,348. an clcapc, is as much punilhable a'^ if the warrant w'cre per- 
Con. fcaiy r.ght , ibr it would be liighly inconvenient to fuf- 

ter gaok rs to take advantage oT a flip of tliis kind in com- 
59^^59-^ ' niitir.cnts, which bciiig rciuiTilly made by perfons of no 
bi j c. c. gaat kn»rAvk‘d^.c in tiic Jav.\ caiinot be exjicctal to be niwavs 

i‘o. rtT.i.;;,6,7. agreeable to iii forms; and there. (;rc il they be good inlu!)- 
1. Kale 5'j5. lac j-ublick good : f- require, tluit tiie gaoler be 

as much bcuijd to obkrve them, as ir they vuic never fo 
exudly maie. 


// Scc^, 25. But it fcem.s to be arrrccci, that no cf^ape can 

amount to a capital offence, unlefs rhe, cauie kir wifich th.c 
(i) Summary P^^ty was committed, (c) were ndually Inch at tlu; time of 
114 . iit), the eicauc ; and therefore, if a gioler i\’fi\r one to tfcrtpc 
S=tc. i6.i*ca. vvlio is coinmitled fur having gi\en a dangerous wound to 
1^ H 12 afterwards dies of fuch wound, vet lie not 

i!'liaLu^:;9\V felony, for that the olfencc of the ])rifo«tcr wa^ but 

atrefpafs at ilic time of i!ie ».icapc ; and fliough bv a f.fiion 
of law it be aflcrwards, for umx pur j:o :cs, ellcc '.rit J a iclony 
from tlie time of the giving of tiie w’ound, yet lincc it is, 
in truth, no felony till the death of the party, it fludl be af- 
terwards coniirucd fuch in refpeft of thofc only who were 
priv\ to the giving of the wound 


1. Hale 237, it feems denr. that he who fuffers another 

fiV - =9* S5'^- cfcane who was in his cuiiody lor felony, cannoi be ar- 
Sun.nuryii3 raigiiecl for fuch cfcape as forieiony until the principal be 
215, attainted : for tl:at he who fuffers fuch cfcape is, bv the bet- 

F. Coo Vet opinion, not piinifhable in this degree, but as an' acceflary 
Quxre’a?/ to thc felony; and it is a rule, that no acedfary ought to 


acceflary 

^ .... ought to 

62. Con. be tried till the princip: ! be attainted, as Ihall be more fully 
Croiii. s^- Ihewn iitieafter. Yet it feems certain, [d] that one accufecl 
{d) Si.mmar cfcape may be indifted and tried for a mifprilinii, 

r! Cor. thc attainder of the principal offender, for that whe- 

nce C. iS. 

fedl. 21. Summary iic. fccms con. 

thcr 
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thcr fuch ofTender were guilty or innocent, it was a high ‘ 
contempt to fufter him to clcape. And if the commitment 
were for high trcafoii, and the perl’on conimitted aftually 
^u^ty of it, it that the cl'capo is immediately punifh- 
abl^s high treafon alfo, ^vliCtli r u'le party efcaping be ever 
convAte«i of fuch ciiiiie or not; for that there arc no ac- 
ceilarll^n high treafon, hut all who arc guilty of aflifting 
the part^juilty of I’uch crinic, in fuch a ioanner as would Summary ii6, 
make tljcni*accjlTarics to a iclony, are accounted principals 
in the ticafon,«as lhall be more iuliy ihewn in the chapter 
concerning Trincipal and Acceflary. 

5 , ^ 7 . 27. Alfo it feems to be clear, that no one ispunifh- S:ilkcld 272- 
able iii t sis degree for a voluntary cicape, but tlie pcilbii bLimmary 113. 
onlv wlio is aituallv gui.tyofit; and lliercforc, that the »• Hale 597, 
principal gaoler is only flnahlc for a voluninry cic.inc fufFered 
b.' liis ciej'uty, for that no one ihall I’ufFer Capitally lor the 
crime of another. 

As TO THi^ Eioin n POINT, viz. Ill what manner a 
negligent efcape is to be punilhed ; 1 lhall ^endeavour to 
Ihcw, 


li Mow fuch efcape is* punifliablc by the cemmon law ; 
2. How by ftatutc. 


As to the fird particular, viz. In what manner a negligent 
efeupe liiall 1 *^:' j)Mii:heJ i^y the conim.»n law. 

Sctl. 28. I lhall take it for granted at thisdav, that who- 
ever dc fu^'i occuj'ics the olfce of gaoler is liable to anfwcr 
for fucli an efcape , and that it is no way material whether 
his title to the ofhee he legal or not. 


Summary IT4. 
2, Roll. 146. 
Ik Elcdpc, 18. 

* 7 -A(r. 27. 
v'iflt flip. left. 


Sr* 7 . 29. Alfo 1 take it to be the better opinion, that 
(n) a Ihcriir is a^ nnjch liable to anfwer fir an escape 
fulFercd by Ins as if he iiad actually fufFered it liini- 

felf, and that (/O the court may charge cither riic lIurfF -IVsdkeld 
or bailifF for fi'ch an efcape ; and if a deputy-gaoier be 272. 
not fufneient to anfwer a ncgligcyit efcape, his principal Summary 113. 
mull anfwcr for him : but if r'nc gaoler who fuiFcrs an ‘-Hale 597. 
efcape, have an cl* ate (c) for life, or years in tnc office, I j^^cvin?- 
do not find it agreed how far he in revciiion is liable to be {[) 39. H.'e! 
punilhed. 33,34; 

z.R<Abr.i55. 
i. Levinz Ri. 3, Levinz 1S8. 

Se£f. 30. It feems the better opinion, that one negligent 
efcape will not amount to a forfeiture of a gaoler’s office, as 

S 3 one 
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For. of one voluntary (a) one will; yet if a gaoler fufTer many 
negligent efcapes, it is faid, that he puts it in the power of 
2 . . • * 55 - court to ouft him of his office by its difcretion. 

Se^. 31. It fecms to be certain, that wherever a^^rfon 
is found guilty upon an indi£Iment, or prefentm^t) of a 
negligent efcape of a criminal adually in his ro^dy, he 
ought to be condemned in a certain fum to be/^aid to the 
king, which feems moll properly to be called a fine. But 
this does not clearly appear from the old books ; for in fome 
( 6 ) of them it feems to be taken as a fine^ in others (c) 
as an amercement^ and in others it is fpoken of generally, 
as an impofition of a certain fnm, and without any {a) 
mention either of fine or amercement. But where the 
books fpeak of the punifimient of a vill or hundred, for 
fuffering a fefon to efcape without bcijig arrefted, they 
335 * ^ feeni always to take it as an amercement^ and not as a 

39. 22! ' • And where a flieriff, having returned a cepi corpus into 

27! Aifizc 9. the king’s bench, on a capias a^inft a man on an indi£l- 
S. P. C. 65. ment of felony? docs not oring An in at the day, it feems 
*6, Aflize 51. rg> he is, by the courfc of the^aid court, to be amerced, 

291. 370. Graunt 39. Efcape 4. See the Books fiipra c. 12. fed. 2. (^) F. Efcape 7. 

40. Aiiize, 42. > 

Sc^. 32. It hath been holdcn, (f) tliat a negligent ef- 
(J) 3 H.7.15. cape may be pardoned by the king before it happens, but 
8. H. 5. 2. a voluntary one cannot be fo pardoned ; but this lliall 

F-Graiint 37. more fully coiifidered in the ciispter concerning Pardon. 


{b) 8. H. 2. 
F. Qpr. 84. 
292. 

S.P.C.35. 

B. Efcape 16. 
Baft. 583. 

(c) F. Cor. 


(^)S.P.C.35. 
Summary 1:3. 
I. Hale 604. 
F. CsT. 3 ;o. 
(^)S.P.C. 3 s. 
Summary 113. 
27. Aftizc 9. 
40. Alfjzc 42. 

25. Ed. 3. 39. 
F. Cor. 454. 
f/)S.P.C. 33 . 
F. Cor. 422. 
(/) F,C<)r.i96. 

26. Aiiizc 51. 


33. And it feems, (j) that by the common law, 
the penalty for fuffering the negiigerit efcape of a perfon 
attainted, was of courfc u hundred pounds, and for fuffer- 
ing fuch efcape of a perfon indideJ and not attainted, was 
live pounds (h)i but if the perfon cfcaping were neither 
attainted nor iiidided, it feems, that it was left to the dif- 
cretion of the court to aflefs fuch a rcafonablc forfeiture as 
fiiould feem proper ; and (i) if tlie party had twice efcaped* 
it feems, that the penalties above-mentioned were of courfc 
to be doubled ; yet it feems, that the forfeiture was to be no 
greater for fufierlng {k) ^ prifoncr committed ontwofeveral 
accui'atioiis toeicape,iljan if he had been committed hut on one. 


As to thefccond particular, vtz. In what manner offences 
of this kind are punilhable by ftatute. 

On a con\ c- 34. It is recited by 5. Edw. 3. c. 8. That per- 

tion forlcctii:^ fons indiftcd of felonies in times pall, had removed the in- 
a piaoncr cl- * 

cape, wiicn the defendant is brought before the court for judgment, the profccutor may 
produce and read affidavits, made even by a witnefs on the trial, in aggravation of the 
damages, which the defendant, in mitigation, may anfwcr and contradid. Bex v. 
Sharpneis, Eailer, 26. Geo. 3. 

di£lments 
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didments Wore the kin]^, and there yielded themfelvesy and 
by the marlhals of the king’s bench had been incontinently 
let to bail, and after had done many evil deeds, &c.” and 
^mupon it is enaded, “ that fuch inditees and appellees 
** Mfill be &fely and furely kept in prifon, as belongeth to 
** tlu^ according to the charge which the faid marlhals 
** Ihift have of the juftices ; and if any marflial lhall do 
othen*|fc, at the complaint of every man that will com- 
" plain, tl'C juftices ftiall do him right during the 'i erms ; 

and in the end of the Terms, upon their riling, the faid 
** marflials lhall choofe before the faid juftices. Wore they 
“ depart their places, in what town they will keep fucli prl- 
*' foners at their peril: And in the fame town they mall 
** allow to them houfes to keep fuch prifoners at their own 
^ cofts and charges ; and there they mail keep them in pri- 
** fon, and lhall not fufter them to go wandering abroad, 
** neither by bail nor without bail. And if any fuch pri- 
" foner be found wandering out of prifon bv bail or with- 
** out bail, and that be found at the king’s fuit, or at the 
** ftiit of the party, the marlhalS which lhall be found there- 
** of guilty lhall have half a year’s imprifonment, and 
** be ranfomed at the king’s will ; and the juftices lhall 
** thereof make inquiry when they fee time ; and as to the 
'* marlhals, it lhall be done within the verge that which rea- 
** fon will. *And in cafe that the marlhals fuifer by their 
** allent fuch prifoners to efcape, tliey lhall be at the law, 
« as before the time of the ftatute they had been. And the 
** king intendeth not by this ilacute to lofe the efcape,where 
** he ought to have the fame.” 


« 


betf. 35. Alio It IS enadted by 19. Hen. 7. c. 10. " That . 

every Iherift have the cuftody of the king’s common gaols, ^ ® -Th»“* 
during the time of his office, except allgaols whereof any peui,itics tor 
perfon or perfons have the keeping of eftatc of inheritance : efcapes in> 
And that all letters patents made for term of life, or by the 
years, of the keeping of the laid gaols, &c. lhall be an- 
■•nulW and void.’' 

were recited 
Vide Ruff. 


in tlie former edition of this work, have been expired above aoo years, 
head's Statutes, and i. Burn's Juftice 503. 


S4 


CHAP- 





264 


CHAPTER THE TWENTIETH. 


Of escapes 

SUFFERED 

By private PERSONS. 


Suramaiyit*. TJAVING ill the precedent chapter endeavoured to flieW 
‘ the nature of escapes fuffered byofficersy I am now itt 

the fecond place to confider tlie nature of fuch escapes 
fuffeved by private perfoHS. 

But the law being generally the fame in relation to fucli 
efcapeSjas in relation to thofe fulfcreJ by officers,! fliall retcr 
the Reader, for*the general learning of this kind, to what is faid 
in the former chapter, concerning Efcapes fufferedby Officers. 

t 

I (hall content mylclf in this place with conlldcriug the 
two following particulars : 

1 . Where a private perfon is to be ailj udged guilty of fuch 
an cfcapc ; 

2. In what manner he is to be punilhed. 

As to THE FIRST POINT, VIZ. Wlicn a private perfon is 
to be adjudged guilty of an elcape. 

Sen. 1. It feems to be a good general rule, that wherever 
t 1 Soe c. 12. perfon hath another lawfully in his cuftody, whether 
Suir.mary iiz. opon an arrell made by himfelf or another, he is guilty (a) 
I. Halt 595. of an efcape, if he I'ufFcr him to go at large, before he hath 
difeharged hlinfclf of him bv delivering him over to feme 
other who by law ought to have the cuflody of him. 

Sen. 2. And therefore, if a private perfon arreft another 
for fufpicion of felony, and deliver him into the cullody of 
(i)Sum.ji». another private perfon, who receives him,and fuiFers him to 
' *■ go at large, it is faid, (A) that both of them are guilty of 
43. 30! cfcape ; the firft, becaufe he Ihould not have parted with 

F. Cnr. 454.. him till he had delivered him into the hands of a publick 
y.Efcapt3. officer; the latter, becaufe, having charged himfelf with the 
cuftodv 0! a prifoner, he ouglit, at his peril, to have taken 
care of him. 

Sen. 
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Se3. 3. But if a private perfon having made fuch an ar- 
’njreft, have delivered over his prifoner to the proper officer, 
siE the ffieVilF, (a) or his bailiir, (b) or a conftable ("c), from («) F. Cor. 
Wiiofe cuftody the prifoner efcapcs, the party who made the 34 $*-. 
arrelMi^not chargeable with it. ’ 


Cor. 

3*8 337 * 

S. P. C. 34. (e) Sum. ii». i.Hak 594, 595. 


Seff. 4.'^ljut if no officer will receive fuch prifoner into 
his cuftody, it feems (d) to be the fafeft way to deliver him (rf) 10. H. 7. 
into the cuftody of the townffiip w here tlie perfon who ar- P* Efcape 8. 
refted him lives, *or perhaps of tliat where the arrcft was 
made, which lhall be bound to keep him till the next gaol* 
delivery: but if fuch townffiip iciufc alfo to receive him, I 
do not ice how the perfon who made that arreft can dif- 
charge hlinfclf of him before the next gaol-Uelivery, unlefs 
he can in the mean time procure him to be bailed. 

Sc^. 5. Neither can fuch private pcrfoiTcxcufc himfclf Summary 114. 
of the cfcape of fnch a prifoner, hy alledging that he dc- F- 34:. 
livcrcd him over to a (herifF or other officer, without 
Ibewing to whom, in particular, by nsimc, he fo delivered 
him, that the court may certainly know who is anfwcrable 
for him. 


As to THE sii?oND voiNT, z'iz. Ill Wiiat manner a pri- 
vate perfon is ^unijbabk for fuch an cfcape. 

6. I (hall take it for granted that if it were volun- Cyn .r''rv it- 
tary, he is punifhable in the fame manner as an officer, for k 
which. I fhall refer the Reader to the tornicr chapter ; and if 27. AH". 62!* 
it were negligent, he is punilhable by fine and imprifonment, VidcDcTtf- 
at the difcrction of the court. " 

Black. 26S. 

who was finc'J 50!. for cffcAing the cicape of French prilbncrs. 


CHAP- 
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CHAPTER THE TWENTY-ElRiT. 


OF 

R E S C O U S. 


K. Hale 6 o6* 


'*PH£ otfentie of a ftnhger in forcibljr fre<iing another from 
an arreft, comes under the notion of rescous, which 
tn nioft infisnces is of the fame nature with the offence of 
breaHng prifotty which hath been already confidered in the 
eighteenu chapter. 


It feems, therefore, fufficient for the declaration of the na,^ 
hue of this crime, to fhew. 


1. In what cales the offence of Rescous agrees with th# 
offence of breaking prifeti ; 

2. In what it differs ; 


3. What proviiions the Legiflature has made upon this 
fubjeA. 

I. This offence agrees with that of breaking prifon in the 
following particulars. 

Sefl. I. First, Whatever is fuch a prifon that the 
and the calls himfcif was, by the common law, guilty of felony by 

c«cd c! breaking fiom it, in every fuch cafe a llranger was guilty of 
1. & 4..’ ' as high a crime at leaft, in refeuing him from it. 


(a)Seec. iS. Seff. 2. SECONDLY, Wherever («) the imprifonment is 
8.P.C.}o,ji. fo far groundlefs, or irregular, or for fuch a caufe, or the 
sum. 1 16. breaking of it is occaiioned by fuch a neceffity, &c. that 
the party himfelf breaking the prifon is, either by the com- 
mon law, or by the fcatute de frangentibus prijonam, faved 
from the penalty of a. capital offender, a ftrangcr who refeues 
him from fuch an inmrifonment, is in like manner alfo ez- 
Oufed ; et fici converfi. 

» 1 j 3* Thirdly, As the party himfelf feems not to 

B 51. ^ felony by breaking the prifon unlefs he go out 

» ■ of it, fo neither is a ftrangcr unlefs tlie prifoncr actually go 
out of the prifon. 


Selt, 
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Seff. 4. Fou!ithlv> a* the iheriff’s retarrij diat a F.Endit. jo. 
^rifoncr hatli bro^n the prifon, is not a fafficient groond • 7 - • 
ilo arraign him for fuch oirence, nnlefs he be indifted alfo 
for -iv lo neither is his return of a rcfcous a good ground 
for thwrraignment of the refcuer, unlefs he be indited. 

Sea. 3^ Fifthly, As an indiAment of breaking prifon, Videfup.c.i8. 
and alfo an indiAment of efcapc, muft fpccially fet forth J* *> 

the nature and caufe of the imprifonment, and the fpecial 
circumftances of the faA in queftion, fo dfo muft an in> 
diftment of refcous. 

Sea. 6. Sixthly, As thofc who break prifon are ftill Vide fup. c. 
puniihablc, as for a high mifprifion, by fine and imprifon- *®‘ 
ment, in tbofe cafes wherein they are faved from judgment 
of death, by the ftatute de frangentihus prlfimmy fo alfo are 
thofe who refeue fuch prisoners in the like cafes in the fame 
manner punifliable. 

II. The offence of rescous differs from that of breaking 
pt ifott in tlie following particulars. * 

Sea. 7. First, Whereas a perfon committed for high Vide fup. c; 
treafon, who bjeaks the prifon and efcapes, is guilty offelo- **i/’i* 
ny only, unlefs he lets* others alfo efcape whom he knows 
to be committed for high treafon, in which cafe he is guilty 
of high treafon, not in refpeft of his own breaking of 
the prifon, but of the refcous of the others ; a fii-anger 
(a) who refeues a perfon committed for and guilty of high (“) S. P, c. 
treafon, knowing him to be fo committed, is in all cafes i*‘ 
guilty of high treafon ; and by fome [b] he is in like DaUoiT? -s' 
manner guilty whether he knew that the prifoners were i. Jones 455. 
committed for high treafon or not. But this opinion is not i. H. 6. 5.^ 
proved by the authority of the cafe (f) on which it feems to *• 

be grounded. 

5S3. 

(c) 1. H. 6. 5. 

Sea. 8. Secondly, Whereas a prifoner who breaks 
the prifon may be arraigned (</) for fuch offence before he g^p ^ 
is arraigned of the crime for which he was imprifoned, he h 17. ' ‘ ’ 

who refeues one imprifoned for felony cannot, according 
to the better (r) opinion, be arraigned for fuch offence as (^e) Vide fup. 
for a felony, until the principal offender be firft attainted ; c* '9. ‘ 

but if the perfon refeued were imprifoned for high treafon, 
the refeuer may immediately be arraigned, for that in high feems con ^ 
treafon all are principals : alfo it feems, that he may be truy. 
immediately proceeded againft for a mifprifion only, if tlie 
king pleafe. 

III. The 
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t III. The Legiilature hath made provifions upoa this 
fubjed in the following inftances. 

I. In ainiling the refcue of a prifoner convi^Ied of 
trcafon or felony. 

3. In allifting the refcue of a prifoner coW.itted for 
petty larceny. 

3. In conveying inftruments into any pjifonto facilitate 
efcapes of prifoners committed for ticafon or felony. 

4. In delivering inftruments of efcape to perfons com- 
mitted tor petty laicciiy. 

5. To aid and aihft in refeuing a felon or traitor from 
the cuftody of a conftablc. 

6. In rcfJhing a perfon ordered for tranfportation. 

7. In refffuing a perfon convicted of murder. 

8. In refeuing the dead body of a malcfaflor. 

9. In refeuing fmugglcrs. 

10. In refeuing offenders againft the Elaek A<SL 

II. In refeuing goods diftrained for rent. 

Vide 1. Ann. t Sefi. g. First, It is cnafted by 16. Geo. 2. c. ar. 
It. 2. c. 6. and “ That if any perfon fhall by any means whatfoever oe 
5. Ann. e. 9. « aiding or aff fting to any prifoner to attempt to make his 
feucs u on^ci" ** cfcapc from any gaol, though no efeape be adually 

vil'prMefs, ' “ made, in eafe fuehprimner was then attainted or eonvided 
and 8. & 9. “ of trcafoii, or any felony except petty larceny, or lawfully 

Will. “ committed to or detained in any gaol, for trcafon or any 

Ij ** !’ “ felony except petty larceny, expreffed in the warrant of 
wftlwutbenc’ “ commitment or detainer, every perfon fo offending fiiall, 
fit of clergy, “ on conviAion, be tranfported for feven years.” 

to oppofc the 

execution of procefs, or to refcue prifoners in any of the pretended privileged places 
therein mentioned. 

Affifling the + Seff. 10. Secondly, It is alfo enatled, “ That in 
efcapeofapri- « cafe fuch prifoner then was convicted of, committed to, or 
larceny “ detained in any gaol for petty larceny, or any other crime, 

• ’ ' “ not being treafon or felony exprelled in the warrant of 

“ his or her commitment or detainer as aforefaid, or then 
« was in gaol upon any procefe whatfeever, for any debt, 

** damages. 
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** damages, cofts, fum or fums of money, amounting in the 
whole to the fum of one hundred pounds, every perfon fo 
offending as aforefaid, lhall, on conviAion, be deemed 
“ guilty of a mifdcmcanor liable to fine and imprifonment.** 

t Sc^ II. Thirdly, It is alfo further enabled by Convej^Jng 
par. 2. ‘vThat if any perfon fhall convey or caufe to be inftrumentsta 
conve^’ into any gaol or prifon any vifor or other dif- cane h^tranf- 
guifc,"or any inftrument or arms proper to facilitate the portation. 
cfcape of prifoners ; and the fame fhall deliver or caufe * 
to be delivercS to any prifoner in any fuch gaol, or to 
‘‘ any other perfon there, for the ufe of any fuch prifoner, 

“ without the confent or privity of the keeper or under- 
keeper of any fuch gaol or prifon; every fuch perfon, al- 
though no cl'cape or attempt to efcape be aftuallv made, 
fhall be deemed to have delivered fuch vifor or other dif- 
“ guile, initrument or arms, with an intent to aid and affift 
“ fuch prifoner to cfcape or attempt to efcape ; and in cafe 
fuch prifoner then was attainted or convifte8 of treafou 
“ or any felony except petty larceny, or lawfully committed 
“ to, or detained in any fuch gaol fortreafon oi^any felony 
exce* t petty larceny exprelied in the warrant of cemmit- 
jnent or detainer, every perfon fo offending fhall, on 
“ conviftion, be deemed guilty of felony, and tranfported 
“ for liven ycarS.’^ • 


Tin; in(li<ilmenr mud date that ilie inflnimen^s were conveyed with adejigfixo cffec- 
tuiitc the cTcapc. O. li But no indictment can be maintained upon this aCt of parlia* 
jiitni for cnntrihuiin^ to ihc efcape of a prifoner com mi tied on iulplcion only. Walker’s 
Cait.,i-7.|,Cafc‘ Crowr. Lav 92. :\ndthcKing*^’.Greeniff,atMiiiddonc,Lent Atlizes 1785. 
Cafes Crown Law, ".^2, Vide alfo the cafe of William Gibbons, Cafes Crown Law', 

9j. KOits, 
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t Se^. 12. Fourthly, And it is further cnafted. Bur if detain- 
'J'hat in cafe the prifoner to whom, and for whofe ufe 
fuch vifor or difguife, iniltuuiciu or arms fliall be fo * 

delivered, then wa- convidted, committed or detained for * 

petty larceny, or any other crime not being treafoii or 
felony exprcfle'd in the warrant of commitment or de- 
tainer, or upon any procefs whatfoever, for any debt, 
damages, colls, fum or fums of money, amounting in 
the whole to the fum of one hundred pounds, every 
fuch perfon fo offending Ihnll, on convidtion, be deemed 
guilty of a mii'dcmcaiior, and liable to fine and imprifon- 
mciit.” 


t 13. Fifthly, And it is alfo cnadlcd by par. 3. Vide 6. Geo. 
** That if any perlbn fliall aid or afSft any prifoner to at- 1- c. 23. f. 5. 
tempt to make his or her efcape from the cuftody of any 

where to aflift felons convi6^ to make their cfcape from the perfons to whom they are 
delivered to be tranfported, is felony without clergy. And vide 3. Peerc Will. 439, 

conftable. 
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“ conlUble, headborough, tytliingman, or other officer or 
** perfon who lhall then have the lawful chaige of foch . 
** prifoner in order to carry him or her to gaol, by virtue 
** of a warrant of commitment for treafOn or any felony 
“ f except petty larceny) exprclled in fuoli warrantor if 
any perfon lhall be aiding or affifting to any ^elon to 
attempt to make his efcapr from on board any b^at, fhip, 
“ or vefiel, carrying felons for tranfportation, o<*'from the 
*'• contraflor for the tranfportation of fuch felons, his afligns 
or agents, or any other perfon to whom fuch felon fhall 
'* have been lawfully delivered in order for tranfportation, 
“ then every perfon fo offending, on conviAion, (hall be 
“ guilty of felony, and tranfported for feven years.” 


Ketuming 
from tranf- 
portation, 
felony. 


+ Se^. 14. Sixthly, And it is further enaded, “ That 
** if any perfon who fhall be ordered for tranfportation in 
purfuance of this ad, fhall return or be found at large, 
without fome lawful caufe, before the expiration of the 
term, het fhall be liable to the fame puniihment, profecu- 
tion , trial, and convidion, as other felons returning, &c. 
from tranfportation, &c. are liable to,” 


Limitation. + Sa^. 1 5. Provided always, “ That there fhall be no 
profecution for any of the faid offences, unlefs fuch pro- 
** fecution be commenced within oiie year after fuch offence 
“ committed.” 


Hefcuing a + *6- Seventhly, By 25. Geo. 2. c. 37. f. 9. it is 

convia for enaded, “ That if any perfon or perfons whatfoever lhall 
murder,. &c. « by force fet at liberty or refeue or attempt to refeue, or 
“ fet at liberty, any perfon out of prifon wlio fliall be com- 
“ mitted for, or found guilty of murder, or refeue, or at- 
“ tempt to refeue any perfon convided of murdci' going to 
“ execution, or during execution, every perfon fo offending 
fhall be deemed guilty of felony, and fuffer dcatli without 
“ bencht of clergy.” 


Kefeuing the t Seff. 17. EiOHTHLY, By 25. Geo. 2.c. 39. it is enaded, 
dead body of a That if any perfon or perfons whatfoever lhall, after fuch 

maiefa6\ur, execution had, by force refeue, or attempt to refeue the 
“ body of fuch offender out of the cuftody of the iherifF 
“ or his officers, during the conveyance of fuch body to 
'* any of the places dtreded by the ad ; or fhall by force 
refeue, or attempt to refeue fuch body from the company 
«* of furgeons, or their officers or fervants, or from the 
** boufe of any furgeon where the fame fhall have been de- 
** pofited in purfuance of this ad ; every perfon fo offending 
fhall be tranfported for (even years, and fhall be fubjed 
** to the like puniihment, 6cc. in cafe of returning, as by 

“ law 
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*' law otheF felons returning from tranfportation are fub« 

« jeft to.” 

fSeff. i8. Ninthly, By ii. Geo. 2. c.26. If any By*.wai.fc 
«( pcrfens, to the number of five pr mote, fliall in a tumol M. felT. 1. c. 

tuo^and riotous manner aflemble themfelves to refcue 5 - 
V* any (Mender againft 9. Geo, 2. c. 23. or to aflault, “ 

« beat, Oft wound any perfon or perfons who fliall have breach, or the 
*' given, or be about to ^ve, any information or evidence rercousofany 
“ againft, or fliall have difcovered or given evidence againft^ goods or chat* 
“ or be about toadifcover or give evidence againft, feize or “h diftrained 
1 any uerfon or perfons offending againft £« owner' rf 

** the laid act, they, their aiders and abettors, ihall beguiJty goodsYo 
** of felony, and the court on convi£lion Ihall have power diftraincd, 

to tranfport them for feven years.^* ihall pay tre- 

blc damages, 

&c. &c. Vide Raym. 19. 342. C. C. C. ize. and 461. 

t Se^. 19. Tenthly, By 9. Geo. i.c. 22. commonly Refeuing a» 
called The Black Aft,* “ If any per((bn or perfons fliall forci- AO. 

bly refcue any perfon being lawfully in cuftody of any ^ 

“ officer or other perfon, for any of the ofFencesE mentioned* 
in the aft, or if any perfon or perfons Ihall by gift, or 
** promife of money, or otlier reward, procure any of his 
majefty’s fubjefts to join him or them in any fuch unlaw-% 
ful aft, cver^perfon*fo offending Ihall fufFcr death with- 
out benefit of clergy.’* 


t Sc^. 20. Eleventhly, By 2. Will, and Mary.felT. i. 
e. 5. Upon any pound breach or refcous of goods and chat- 

“ tels diftrained for rent, the pCTfon or perfons grieved 
'* thereby fliall, in a fpecial aaion on the cafe, for the 
wrong thereby fuftained, recover his or their treble 
** (i) damages and cofts of fuit, againft the offender or of- The word 
** fenders in any fuch refcous or pound breach, any or ei- trei>U refers 
“ ther of them, or againft the owners of the goods diftrain- ««>*» 
** cd, in cafe the fame be afterwards found to have come to ^*7 
« hisufeorpoffeffion.” Skin^Tss’' 

Garth. 321. 

Salkcld 205. for when a (latutc increafes damages where they were given before, the 
plaintiiT (hall have increai'cd coils alfo as parcel of the damages. 2. Inft. 289. Str. 50. 
974. Andr. 377. But to Entitle a plaintiff to recover, he muft (hew he has complied 
with the dire^ions of the (lature, and conclude contra formamflaiuiia Ld. Raym. 342. 
Fdr the form of an indidlmcnt where this offence is accompanied with an affault, vide 
CrOf Cir« Com* 117* 521. 
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CHAPTER THE TWENTY-SECOND. 

Of attachment. 

■LjAVING fliewn in what manner offenders may/'be ap- 
prehended without procefs from a court of jfbeord, I 
am now to (hew in what manner they may be brought into 
court by fuch procefs. 

Of process from a court of record there arc two forts. 

1. Such as may be awarded by the difcrction of the juf- 
tices upon a bare fuj^xeftion, or their own knowledge, with- 
out any Jppcaly Indi^mcnt^ or Ltformaiion. 

2. Such as can be awarded only upon fuch accufations. 

The first is generaHy called an attachment,' and 
is properly ^rantable in cafes of contempts^ againft which 
for the iiioft part all courts of record generally, but more 
efpeciaily thofe of WiisTMiNSTHR-iMLL, and above all the 
couit of king’s bench, may proceed in a fummary manner 
according to their diferetion. 


Se3 1 . Tf the contempt happen to be done by a perfon 
prefeiit in the court, and it appear either from rhecont'effon 
of the party on iji'i examination upon oath, or by the view 
or immediate obfervation of tlic judges ibcmfeivcs, the court 
may immediately record the crime, and commit the offender, 
and alfo infiiA fuch farther puiiilliment as iltall feem proper. 

And if fuch offences be done by a perfon not prefent in 
court, and be complained of by affidavit^ the court will ei- 
ther make a rule on the party to attend at a certain day, in 
order to anl wcT the matter of the complaint againft him , or 
ehl wiil make a ru!v* vipon Iiim to flicw caufe why an at- 
TA( H-v. KNT Ihovild iiot bc granted agaiuft him; or elfe, if 
the offence be of a very exorbitant nature, as for words of 
contempt of the court itfclf, will grant an attachment 
on the firll complaint, without any fuch rule to flrew caufe. 

And the part' who is ordered to attend the court in purfu- 
ance of fuch rule, ought regularly to appear in proper per- 
fon, and not by attorney, as alfo muft every one againft 
whom AN attachment is granted. 

liut the court will in no cafe ilTue an attachment againft a 
party at the fuit of another where the affidavits on wdiich the 
motion is founded are fworii before tlic agent of tlicprofccutors. 

And 
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And if the offence be of an heinous naturtf and the per- 3* H. 7. 6. 
fon attending the court upon fuch a rule to anfwer it, or 4* 33» 
upearing upon an attachment, be apparently guilty, the, 

Court will generally commit hitn immediately, in order to 

anfwGg interrogatories^ to be exhibited againft him in relation 

to fiicr\contempt. But if there be any favourable circum- 

fiances lo extenuate or excufe the offence, or if it wpear 4* Modern 73 . 

doubtful* whether the par^ be guilty of it or not, the Court 

will generally in their difcretion fuffer the party, having 

firft given notice of his intention to the profecutor, to enter 

into a recognizafhce to anfwer fuch interrogatories ; and if 

yio fuch interrogatories be exhibited within four days after See Rex v. 

fuch recognizance, will difcliarge the recognizance upon Horiley,, 

motion ; yet if the party do not make fuch motion, and the s* Term Rep. 

interrogatories be exhibited after the four days, the Court 

will compel him to anfwer them. 


But in all the cafes abovementioned, if the party fully The Queen 
purge himfelf upon oath, in his anfwer to fuoh interroga- and Ba^r, 
tones of the whole matter charge^uponhim, the Court will it. 
difeharge him of the contempt, and leave the profecutor to ^M^crn 7 f. 
proceed againft him for tlie i^rjury, if he thiidcs ht : But 1 * joneViT^s 
jf the party confefs part of the contempts in his anfwer to 478 , 

fuch interrogatories, and deny others, the Court will not 499* 
difchaige him from thp contempts fo denied, but will pro- 
ceed fiirther to examine the truth of them, and will inflift * 

fuch punilliment as from the whole (hall appear reafonable : Comb. 6^. 
Neither will the Court difeharge the party upon a ihifting or 
evaiive anfwer to any material part of the charge againft 
him, but will punilh him in the fame manner as if be had 
confefled it (a). 


(a) Tflz objeft of an attachment is to bring the party pcffonilly before the Court. 
On appearance he it permitted to enter into a recognizance with two furetiei, in fuch 
fum as the Court (hail direA, to appear and make anCwer, upon oath, to fuch interro* 
gatorics as Qiall be exhibited againft him. Barnard K. B. 58. After the interrogato- 
ries are filed, and not before, the party may confefs the contempt, unlefs in the cafe 
of a refeue, or for contempt in the face of the Court, 1. Black. 649. and fubmit to 
the mercy of the Court, z. Black. 6. Ocherwife examinations are taken thereon, and 
referred to the mafter of the crown-office to make his report. B. R. H. 23. But the 
party is not obliged to anfwer any interrogatories tending to convidl hitn of any other 
offence, Strange 444. or which may fubjeft him so a penalty. B. R. H. a39« Upon 
thefe examinations the mafter is to make his report, and the party is then, and nor 
before, either acquitted of the charge, nr adjudged in contempt, B. R. H. 23. and in 
the latter cafe, is either immediately fentenced or committed to the marihal, unleffi 
the Court wave giving judgment, and order the recognizance to be difeharged, 3.Burr. 
1256. or the Attorney-General confentthat he may continue upon the recognizance to 
wpear, under a rule of court, at fome future time, a. Burrow 797. 4* Burr. 2105. 
The maftcr*s report cannot be moved for the laftday of Term, unlefs upon extraordt* 
ziary cafes, without permiflionof the Court, i. Black, ^ii. fuch as in attachments fog 
non-payment of cofts, or not returning a writ, 1. Burrow 651. Nor will the .Court 
grant a day-rule to one committed for a contempt, z. Barnard K. B. 167. 

Note. Motions and affidavits for attachments in civil fuits arc proceedings on tha 
civil/ldedi the court of king's bench until the attachmekt ifliie, and are to be in- 
titlcd with the names of the parties ; but as foon as the attachments iffue the proceed- 
ings are on the crown fidt^ and from that time the king is to be named as the profecu- 
wnr. s.TtrmRep. »5|. 

VoL. HI. T Sue 
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But for the better nnderftanding in what cafes the cotirt 
may proceed in- the manner abovementioned againft fncli 
offenders) I ihall endeavour to Ihew, 

I. Where it may fo proceed againft the minifters 9f the 
court* 

It. Where againft others. 

As to THE FIRST of thefe points I fhall confider, 

t 

1. Where it may fo proceed againft ilieriifs, bailiffs of^- 
franchifes, and fheriffs bailiffs. 

2. Where againft attornieS) and others afling as fuch. 

3. Where againft other ofScers. 

4. Whcrc^againft jurors. 

As to the firft of thefe particulars I fhall endeavour to fheW) 

f 

■ i. Where the Court may fo proceed againft fheriffs, bai- 
liff of franchifes, and fheriffs bailiffs, for not executing a 
writ. 


2. Where for doing it oppreffivciy. 

3. Where for not doing it effectually. 

4. W'here for making a falfe return. 

As to the firft particular, viz. In what cafes tlie court may 
proceed in the mannerabovementioned againft fheriffs, bailiffs 
of franchifes, and fheriffs bailiffs, for not executing a writ. 

Seil, 2. It feems clear from the general reafon of the 
law, which gives all courts of record a kind of diferetionary 
power over all abufes by their own officers, in the admi- 
niftration or execution of jufticc, which bring a difgntfee on 
the Court thcmfelves, as not taking fufficient care to pre- 
vent them, that wherever it fhall appear, that any fuch of- 
ficers have been guilty of any corrupt pradlice in not fenr- 
Dyer sti. wit — ^as where they refufe to do it, unlefs paid an 

unreafonable gratuity from the plaintiff — or receive a bribe 
from the defendairt— or give him notice to remove his per- 
fon or effe^s, in order to prevent the fcrvice of any writ, 
the Court, which awarded it, may punifh fuch offences in 
fuch manner as fhall feem proper by attachment, &c. as 

well 
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vrell as the court owing’s benchy which has a general fu* 
perintendency over all crimes whatfoever (as the Star- 
chamber {a) had alfo formerly), but commonly leaves 
offences of this kind, in relation to caufes in other courts, 
to be ptinilhed by fuch courts to which they more imme- 
^ diately belong (b). But if there neither appear to have been {b) t. Bar.!lC. 
‘any palpable corruption in the cafe, nor particular obftinacy, B. 177. 
as by difobeying a ipccial rule of the court, in relation to *• **• 

the.fcrvice of fuch writ, nor other extraordinary circum- 
fiances of wilful negligence, the judgment whereof is to be LafciyvATer- 
left to the difcretSon of the Court, itfeems not to be ufual to ton. Sec F. 
|;rant an attachment in .fudr cafes, 'but to leave the Procels, ij. 
party to his ordinary remedy againft the officer ; which he 
may have either hj fen'ing him with rules to return the 
writ, &c. or by luing him for the damage fullained by his 
negligence, in an adion of efcape, or on the cafe, or by 
taking out an alias (r) and pluriesy which if tbe Jheriff do not (f)F.N.B.3S. 
execute, an attachment, direfled to the coroners, goes 47* * 65 - 
againfl: him of courfe, unleis he give a good eucufe for his 
not having done it. f And if thc*coroners do not execute *’* 
the writ, the Court will, in tlie firff inftance, grant an at- 
tachment againft them dIreAed to elizors (d). jii iir's 

As to the fecond particular, ws.Whcre theCourt may pro- 
ceed in the man»erabovpmentioned, againft a IhcrifF, or bai- 
liff, &c. for an opprelffve praAicc in the execution ofa writ. 

Seif. 3. It is every day’s praAice to grant attachments for 
inifdemcanors of thti kind, as for ufingneedlefs force, vio- 
lence, and terror, in making an arreft i or by breaking open 
doors where by law it isnot juftifiable, and there is no plan- 
iihle excufe for doing it ; or treating the perf-ms arrefted 6.41, 
bafely and inhumanly ; or keeping them in cuftody till they 
confent to pay money for their deliverance ; or making an 
arreft without due autliority, as by force of a blank (e) war- ^e) Noy 101. 
rant, filled up with the name of a fpecial Iiailiffby the party Moor 770. 
himfclf, or bailiff, without the privity or fubfequent agree- *'R-Abr.a78. 
incnt of the iheriff. 

Yet 1 have fometimes knowq attachments of this kind 
denied, in refpcA of the common ufe of the praAice, which 
by experience hath been found to be almoft neceffary in 
fome cafes to prevent the defendant’s having notice of the 
intended arreft ; and therefore, if it fhall appear to the 
Court, that there was any fuch rcafonable caufe for fuch a 
proceeding, it will be a great inducement to excufe, if not _ 
wholly to difpenfe with it. 


T 3 
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As to the third particular, viz. wi(ere the Court 
proceed in the manner abovementioned againft a flierifr, 
or bailifF, &c. for not executing a writ effeAually. 

^ Burr. 797. Seff, 4. It feems clear, that where any fuch officer is 
Dt^glas 4^. guilty of any corrupt praAice in depriving die party who 
lues out a writ of that benefit and advantan which he owht 
(i) F Procefs, to have from die execution of it, he is liable to be punilned 
1 3' )>• in the manner abovementioned; as if be levy the debt by 
(i)^ftal 109. virtue of an execution, and keep the money in his own 
i8***pl’.*zo ** and cmbezBlc it : But unlefs there appear fomc grofs 

11,^12.’ ’ and palpable corruption in a IherifF negleaing to return a^ 

670^ pt. 2. writ which hath been executed by him, ortobri^ in the 
3«.ll. 6. 1, body, ordie money, &c. according tohisretum,theCourtwill 

B”l’roccfs2' ^*™^ygt*nt an attachment againft him immediately, but 
P." Return de* ’^nll rather proceed againft him by rules to return the writ, 
Vicont. 3;. &c. and if he do not obey them, will increafe the amerce* 

3. H. 7. 11. ments upon him till he do, or perhaps grant an attachment 
for the con^pmpt: And (a) if the Iherift return, that he 
12. 14. 1^!** procefs to the ba, 4 iff of a liberty, who hadi given 

121. 131. 135. him no anfwer, a van omiitas Ihall be awarded to the IherifF: 
92 2. And if he Veturn, that he fent the procefs to fuch bailifF, 

Exccution^i. uri)o hath returned a cefa corpus, or fuch like matter, and 
Return dcVi- bjiijff bring not in the body or money, &c. at the day, 
j. 83. by *be better [b) opinion the bailifF fhall M^amerced, and a 
27. Ed' 3.77.' writ (c) fhall ifTue to the fherifF, tb diftrain the buliff to 

Raftal 109. bring in the body, &c. 

Capias, pi. 20. 

B.Procds, 25. 4-8. 11;. 1 15. H. Rciurii 96* 99. <.Kd.4«i4. ii. H.4. 43. 38. £• 3. i. 
39. Ed. 3. 3. 8.H. 5* 2. 

As to the fourth particular, viz. Where the Court m^ 
proceed in the manner abovementioned againft a iherin, 
&c. for making a falfe return to a writ. 

5 * There feems to be no doubt, but that whete- 
ever any fuch officer endeavours to impofe upon a court, by 
B.Surniifc 19. making a return to a writ of a matter known by him to be 
Return de falfe, he is, in ftriAnefs, liable to be punilhed m tliisman* 
k"^-i H^h contempt. Yet it feems, that the Court will not 

Corpus, V** ®^^*y bo prevailed on to proceed in this manner for a bare 
’ ' falfe return, but will rather leave the party injured by it to 
his remedy by an aAion on* the cafe, unlefs there be fbme 
extraordinary circumfiances of liardfbtp or oppreffion ; as 
fnii.li.o. where (r) an officer who had arrefted one on zcapiaSf re* 
42, 43- turned, that he had taken him, but that the party was fb 
:t)er li 1. ^bat hc could not bring in his body at die day for fear 

of endangering his life, where in truUi the party nad bwn 
all the while in good health, and was only deuined under 
fuch pretence, in order to extort money from him, &c. 

■ Rexv. SherifF f And where a fherifF has been guilty of a contumpt in 
of Middlcfex, the courfe of a civil fuit, and the defradant afterwards dies, 
evm Kcp. attachment may ftill ifTue againft theffierilTsforthe prior 
contempt. As 
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As to THE SECOND POINT, viz. Ill what cafes tlic Court 
may proceed in the manner abovementioned, agaiuft attor- 
nies, and others afling as fuch ; I ihall endeavour to Ihew, 

1. Where it may fo proceed againft them, for appeanng 
for a perfon without fufficient authority. 

2. Where for injuftice to their clients. 

' 3. Where for otlier contempts to the courts or dilhoneft 
practice. 

' As to the firft of thefc particulars, viz. Where the Court Vide Srr.^oi, 
may proceed, in the manner abovementioned, againft at- 
TORNiES and others afting as fuch, for appearing for any 
perfon without fufficient autliority. 

Seff. 6. There is no doubt (<2) but that it may fo pro- (a)]S.Kn.;.8 
ceed againft them, for taking upon them to pro|/scute or de- 4 *- *• 
fend a fuit for another, without ajiy manner of diredions 
from him. Alfo if they have in truth a warrant from the ' ' 
party, but do not caufe it to be recorded beforfi judgment. 

It fccnis, (h) that they are in ftri^nefs liable to an attach- (^) Raftal 96, 

ment, for that the Court takes no judicial notice of any fuch 

warrant not of record ; yet (r) if in fuch cafe it appear, up- (e) F. Judg. 

on examination* that the warrant of attorney happened not 9 ®* 

to be recorded through the negligence of the officer, 

fome fuch like accident, attended witli no corrupt praftice 4.Ed.*4,* ,3i 

in the attorney, itfeems, that the Court would never cafily 16. Ed. 4. 5. 

be prevailed on to proceed in this manner againft the at- Raflal 58*. 

torney ; and much lefs at this day, fince he is liable by ®“rro\v 654, 

ftatute (d) to a certain pecuniary forfeiture for every offence {«/; Vide infra 

of tliis kind. feft. 9. 

Scil. 7. For it is enabled by 32. Hen. 8. c. 30. made coke's En. 
perpetual by 2. Edw. 6. c. 32. and by 18. Eliz. c. 14. and ,67. 

4. & 5. Ann. c. 16. “ That the plaintiff's attorney (ball file 
** his warrant the fame Tei ni he declares, and the defendant’s 
“ attorney the fame I'enn he appears ; on pain of forfeiting 
* * ten pounds, and alfo fuffering fuch iinprifonment, as by 

the difcrelion of tlie juftices of the court where any fuch. 

** default fhall fortune to be, (hall be thought convenient.” 

Se/t. 8. And it feems, that (Ince thefc ftatutes, it hath Vide Dyer 
not been ufual to grant attachments in thefe cafes, without 180. 
fome apparent circumftances' of fraud, or other corruption. ^^ 9 * 

Seff. 9. But howfoever a regular attorney may be ex- *• 
cufed from an attachment, for not having recorded his war- 
rant, thofe have no reafon to expeift the like favour from the 
courts who uke upon them to appear for others as attornies 
without having been admitted ana fwom as fuch,' for thefe 

T 3 are 
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are liable to an attachment for every appearance) whether 
their warrant were record d or not. 

t And it is enai^led, by 2. Geo. 2. c. 23. 22. Geo. 2. 
c. 46. perpetuated by 30. Geo. 2. c. 19. “ That whoever 
“ fhall in his own name, or in the name of another, aft asC 
“ an attorney or folicitor for reward, without being ad- 
mitted and enrolled, lhall forfeit ijol. to whoever lhall 
profecute, and be difablcd from afting jn either of thofi; 
“ capacities. — And whoever, being admitted and enrollcdj^ 
fhall lend his name to any other not being admitted and 
“ enrolled, fhall be incapable to aft, and bis admittance, 
&c. rendered null and void.” 

As to tliefecond particular, viz. Where the Court mav 
proceed in manner abovementioned againtt attoinies, and 
others aftii^ as fuch, for injuftice to their clients. 

Raftal 93. lo. It is every Say’s praftice to move for it againft 

^ them, forkafeand unfair dealing towards their clients in 

101.^^' ' ‘ bufinefs, as for protrafting fuils by little fhifrs 

Savil 31. devices, and putting the paities tounnccctfary cxpcnccs 

Sec 4.H. 4.C. in order to raife their bills ; or demanding lees for biifincfs 
which never w’as done ; or for refufing to dtliver up to tlicir 
layer' ^ clients writings with wliich they had been intruded in the 
way of bufinefs ; or money which has been recovered and re- 
ceived by them to their clients ufc, and for other fuch-liko 
grofs and palpiible abiifcs : But the Court will feldom grant 
an attaclimcnt for the detainer of fuch writings or money, 
Salkcld S;. without firft making a rule on the attorney, to deliver thent 

Alfo it will jullify an attorney’s detaining 
3 iV. writings or nioiiey for I’iis fccurity till he be paid all his 

543.306. ' jufi feej Nor will it ever interpofe in ibis manner as to 
a. ii'dr.K.B. any writings or money received by an attomey on any 
3+. 2C3. other account, except only in his way of bufinefs as an at- 
torney, but will leave the party to his ordinary reimxly by 
^ftion. 

It is a contcmpi uf court in an attorney to ufe rcproacbf'il wf)fcJ< m •Ir'ivcrinf^a de- 
claration in ejectment. Strange «;76. Or to alfign the death oi .* piiiiuiff in^eje^t- 
mcr.t for error. Strange 3 9^. Or to bring a lirtiTioiLs a^lion. L. Ifard. Ca. 277. 

8. Mod. 109. Or U) loinc procefb on a perfon attending Irs hnfinefs in the court. 
Andr. 275. Strange 109;. Or to arrrti one attending ari/rnit n-N under a rule of 
court. Black. IX 10. Or torefufe aulwering qutftions hv thr Court. Strange 1197. 
Wilf. 30, Or to undertake to appear and then not appcariTig, L. H. CafVs 131. 

Com. Dig. Tit. Attorney, b. 13. 15. Or to rcfufc 10 prov^ the execution of a deed 
to which he. is a fubicribing wiincfs. Cowper Or to kt an arginncnt go on, in 

order to obtain the opinion of the CoOrt after the parries have privauiy agrepd^trange 
420. Or to alter the name in a IhtrilT's warrant, i. Black. 2. .Or for figning^a 
Counfcl’s name to a bill in cauiry without his confent. Fawcet v. Garford, Trinity, 
a9.Gco.3. And if he has neglefted to attend the Court after order fo to do, he fhall be 
immediately committed and anfwcr interrogatories i» 2. Bar, K. B. 219. 

And for any ill pra^Tice attended with fraud and corruption, the Court will order the 
party to be ftruck off the roll. Frcem. 74. Black. 991. But this does not create a 
perpetual diiability, for he may be again reftored.. Blackftonc 222. 

Sea. 
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As to the third particular, via. Where tbe Courl may prow 4. Hen.4.c.i8. 
cecd in the manner above-mentioned againft attorniesj and 
others afling as fuch for other contempts to the Court, or j' ,5,’" 
diihoneft practice. ■ 1S7. 


Sen. II. It Teems, that it may not only proceed in fuch 
manner againft them for difobedience of its rules, after notice 
given them of fuch rules, either expreily or impliedly ; but 
alfo, for any fuch ill practice as is againft the known and 
obvious rules of juftice and common honefty ; as for forg- 
' (®) * writ, or any other matter of record, (A) or but at- j c. Car. 

tempting to do it; or for taking out a capias, (c) which has cz. 74. 
no original to warrant it ; or for receiving (</) money of the * 4 i. 
client for fuing out an original, and alfo for the fine due p 
thereon to the king, where, in truth, no original has been 7, 
filed out, nor any fine paid to the king; or for endea- {,■) ao. H. 6. 
vouringto impoicupon the Court; as (r) by caufing an a(ftion s?- 
to be brought againft one in it bjr collufion? without any 
juft ground, in order thereby to intitle the party to the pri- L. 7^.* 
vilcge of the Court, and afterwards, upon the, examination ,6. Ed. 
of the matter in court, gi'ing a falfc account of it ; or (/) 4- s- 
for giving dirc£lions to a fticriff concerning what perfons *“• 

he Ihould return on a panel ; and for other mifdemeanors of >2. Geo. 

the like nature. Gco. i. e, 

29. 

B. TriviUgc. 43. t/) Moor SSi. 3. Burr. : 564. Vide j. Black. 


As to THE THIRD POINT, viz. Where the Court may 
proceed in tlie manner abovumentioned againft other offi- 
cers of the court. 


Sen. 12. Tlicre being fcarce any thing of tliis kind to »• Bar. K. 
beinet with in the books, I fhall only obferve, that it feems * 54 " 
clear, from the general rcafon of the law, which gives all ^ ‘ * “P- « . 
courts of record a kind of diferetionary power in the govern- p, off, del 
ment of their own officers, that any fuch court may proceed Court, n. 
in fuch manner againft any fuch officer, not only for re- Raft .32 9 '***' 
fufing to execute its commands, or for executing them ir- 
regularly, remifly, or oppreffivcly, but allb for all kinds (^)F.Tref.7j. 
of oppreffion or injuftice done by them in thu execution of 33. H. 6. 55. 
their offices, or by colour of them. s** 

As to THE FOURTH POINT, viz. In what cafts the 
Court may proceed in the manner abovementioned againft 
jurors. ' 

^ Sen.' 13. It is obfervable, that jurors may be confidered 
either in a minifterial capacity, viz. as perfons bound to at- 
tend the court, in order to perforai the duty for which they 

T 4 
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a» i^turnci, iintill they (hall be difchat^d ; or in a judicial 
capaehji via. as judges of tlw faft which is to be tried or 
inquired by thra. 

And therefore} for the better underftanding of this xnatteiv 
I (hall confidCT} 

• * 

j. Howfar jaKoi.8 are })unilhable in the manner above> 
mentioned in their miniftcrial capacity. 

a. How £ur in their judicial. 

As to the firft particular, viz. How far jurors are punilh* 
able by attachment in their minifterial capacity. 

It feems clear, that jurors are punilhable in the manner 
abovementioned in their minifterial capacity, in the fol- 
lowing inftaece;. 

aS.Ed. 3. JO. S'r^. 14. First, For making default. As where more 
than one of (he perfons returned on a jury do appear, but 
(<i; Raft. 267, not a fu.'Ecient number to take an inqueft, and fome 
268. ^a) of the otlicrs come within view of the court, or into 

1*' (^) which the court is hodden, but refufe 

^8*. Ed! 3! 3^0! come into the court to be fworn ;'in which cafes, upon 
B. Jurors! *5, proof of fuch matter, tlie Court (r) may, at the prayer of 
aS. the party, order tlie jurors who appeared, to inquire what 

’* yearly value of fuch defaulters lands, and after fuclt 
*68 inquiry imde, cither fummon them to appear, on pain of 

4. Ed, 4. 37. forfeiting fuch fum as their lands have been found to be 
9. II. 4. 5. worth by the year, or fome Icllcr {d) fum, or impofe («} a 
xo. Afllzcii. fine of Uic like fum upon them, without any fartherpro- 
’S' But it feems, (f) that fuch juror fliall be liable to 

<0 Raft-' *67! default, and not the yearly 

*68. ' ’ value of his lands, unlefs the party pray it. But a juror 

'(/) F« Peine, ^g) who hath actually appeared, and after makes default, is 
*• *•. _ laid to be fubjed to lucb forfeiture of the yearly value of 
4?H. 6*.*7.** whether the party pray it or not, bccaule his con- 

4! Ed. 4, 36, tempt appears to the Court oy its own record ; yet (h) even 
J 7 « in this cale, the Court, in diferetion, will foraetimes 

36, H.6.t7> only impofe a fnqall fine. Alfo it is faid, that no juror lhall 
18. »6?”* ** ^ lubjeft to Iheh penalty, where (i) the inqucll could not 
Enqueft, 41. takm, if he h^d »peared ; as where but five of the jurors 
(g) F. Chal. fummoned on an amzc, have Iiad a view of the land. Alfo 
it feems (*) that, a juror who makes a dcBiult without ever 
/« F Office wherein the court is holden, is liable 

de Co'an, 11. Only to lofe hit iflues, or to be amerced, but not to be fined : 
(/)P.Peiae,3. And it is laid} that he lh a ll rather (I) be fined nor stmercedi 

»j Af&e^i ^*F **' **' **• **• 

e ,4. . e 1. 
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if the defendant be eiToined on the day on which the jury 
was to appear, for that his appearance in fuch cafe would 
be to no purpofe. And it feems {a) queftionable whe- (a)i.H. 7.8. 
ther a juror m amerciable for not appearing at the return 
of a Jicut aBas venire facias^ where the firft venire was not 
ferved. Neither doth a juror feem to be amerciable at 
■^all, at the day of the return of the firft venire (b) facias^ p, Aff. 
except before errant^ or of eyer and terminer ^ &c. i}6. 

II. AiilZt 7. 

B. Amerce 68. See the chapter of Procefs againft Jurors. 

Seff, 15. Secondly, For refufing to be fworn when 
they do appear. For which, as it feems, (r) every court^ of 
record may, of common right, impofefuch areafonable fine 3- *9* 

on any one returned on a grand or petit jury, as (hall feem 
convenient. 


Sea. i6. 
did at all. 


Thiedly, For refufing (J) to give any ver- Vaugh. 

Noy 49. 

3. Bulil. (73. 9* H, 6. 44« 


Sea. 17. Fourthly, For endeavouring to impofe upon 

the Court ; as where (4) a petit jury offer a verdift to the 

Court, as agreed to % their whole number, where, in 

truth, fome of !hem have not agi^d to it : Or where (/) 

they agree upon two verdiAs, and firft offer one of them to 

the Court, and to ftand to it, if the Court lhall exprefs no 

diflatis&ftion to it, but if the Court lhall dillike it, then to (/jCr}.£liz. 

give the other. 27’*., . 

® Or It a jury 

caft lots for their verdift. 3. Kcb. 805. a. Levinz 140. soj. 2. Jones S3. Str. 642. 


fe) If. AIT. 

*7. 

B. Jur. xS. 
40. Allizeio. 
R. Abr. 

st9. 


Sea. 18. Fifthly, For milbeliaving therofelves after 
tlieir departure from the bar ; as where they ^g) do not all (g) 14. H. 7. 
keep together till they have given their verdift ; or where 3?" 
any (A) of them carry any thing eatable with tlicm in their ^*)*^yer 78. 
pockets ; or eat, (/) or drink, or otherwiferefrelh themfelvcs DyersisI 
without leave from the Court, before they have given their Vaugh. 151. 
verdift, though they were agreed on it, and wcre alfo all Jac. *1. 
the time in the cuftody of the bailift appointed to take care ^* '’* 

of (/)iuft.‘!68. 

Dr. & St. 158. 
I. Inft. azy. Hale 196. 


Sea. ig. Sixthly, For fending (/) for, or receiving (0 Ra®- 3*9. 
inftruftions from either of the parties concerning the mat- 
ter in queftion, and therefore (m) much more for receiving 
»Wbe. a.‘ Hale' 2,6. 

(•») 40 .Aff. 43 . 

See Book i« e. 7i.feft* 4* e. Hale i6o» i6i. jio* to 313# 5* Ed* 3* c« lo. 34. £d» 
3« c. !• 3$» Ed. 3. Ct la. Ld. Raym. 407. 

As 
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As to the fccond particular, viz. How far jurors are 
puniihable in the manner abovemeationed in their judicial 
capacity. 


20 . It feems to be tlie current opinion of the old 
books, that jurors are not fubjeft to any profecution for a* 
fallc verdift, except by way of attaint: And there feem to ‘ 
be very few ancient precedenis for the punilhment cither of 
a grand or petit jury, merely for giving a verdidt againft 
evidence, or the direftion of the Court, either in a criminal 
(/jO F. Cor. or civil matter. It is faid (a) indeed in FitzhcrltrC s Abridge 
rhent of a cafe in the time of king Richard the Second^ that 
\augh. 152. judge told the jury, upon their acquitting a common 
thief of an indiftment, that they Ihould be bound to their 
behaviour for their lives ; but this was only the fiiddeii 
opinion of a judge, and it doth not appear, that the jurors 
were afterwards adlually fo bound in the purfuance of the 
faid opinion ; and Fitzberhert makes a queirc in his Abridg- 
ment of the cafe, by what law they could be fo bound : 
(/&)F.Imprif. And as to thofe three (i) other cafe’s in the time of king 
Edward the T^hird^ wherein it is faid that a juror was com- 
mitted for refufing to agree with the other eleven, it may be 
(O S. Auizc anfwercd, that it is faid (r) in the lirft of thofc cafes, “ that 
35. “ fucli juror flayed his companions^ day arad ^ night,with- 

Vaugh. 151. out agreeing with them, and this^wuhout a rcafon 

from whence it is rcafonable to intend, that there might 
be fome circumflanccs of milbehaviour, as an obftinatc 
perverfe rcfolution, right or wrong, to find a verdift one 
way, and not to confuit with the other jurors, nor hear 
AlT.ii. their rcafons, &c. And in the laft of the {./) laid cafes it is 
41. Fd. 3. 31. the « juror committed by,tlie jufticcs of aluzc, for 

\augh. 151. refufing two days and a night to agree with his companions, 
‘‘ and faying, that he would rather die in prifon than agree 
** with them, was afterwards difeharged by the juflices of the 
“ common bench, upon theadjournmentof tlic aHizcthithcr.* ' 
(ORaym.SS, And it was part (r) of the charge againft Ewtfon^ who was 
* 9 - indifted in the beginning of the reign of king Henry the 

Eighthy for a great complication of offences, that he had 
committed a jury to ward, and bound them to appear before 
the king and his council, and afterwards on their appear- 
ance fined them (though with the concurrence of the reft 
of the council) in the fum of eight pounds a-piccc, for 
refufing to find a perfon guilty of an indiftment of lar- 
ceny, upon lufficient evidence ; yet it is faid in DalifotCs 
(/)Dalifoni8. {f) Reports of cafes in the third and fourth years of Philip 
and that it was agreed, that jufticcs of aflize, and 

ttrminery gaol -delivery, or the peace, have no power indeed 
to affefs fines on jurors who make a falfe oath before them, 
but that they may give them a day before tbcmfclves, or 

the 
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the king’s council; by which it fcems to be implied, that 
fuch Jurors were tlien thought to be fome way or other 
puiiilhable by fuch judges, or at leaft by the king’s council ; 
for otherwife it would be to little purpofe to bind them to 
appear before them. Alfo it fcems to be hoiden hj Sir 
. EdwatdCske, (a) that though a jury be no way punilhable (a) ii. Oo, 
for convifting a man upon an indictment agamic evidence, * 4 * 
yet they might be charged in the ftar-chamber for tlieir par- 
tiality in finding a manifeft offender not guilty : And about 
(b) the latter end of the reign of queen Elizabeth^ a jury was (/,) Yelv. *3. 
committed and fined, and bound to tlicir good behaviour, Noy 49. 
for finding one fVharton gmlty oi manllaughter only, againft 
dear evidence and the diredtion ofthc Court, upon an in- 
diftmentof murder; Audit is faid in Pa/m^r’r that (t) Palmer 

jurors, who go againft the direftions of th,e Court are to be 363- 
fined : And there are fcvcral inftances in the beginning of the 
reign of king Charles the Second^ wherein it was refolved, that 
both grand {d) and petit («) juries^ were finable by the juf- (</) i- Sul. 
tices of gaol-delivery, forgoing againft plain evidence, and **9>*3o. 
jhe dircdlions of the Court. < !" sid^‘ 


173, 273. 

Raym. 89, 89. 135. i. Keb. 769. 93S. i.Kcb. 404. 


But thefe proceedings were always thought grievous, and 
were complained f/) of in the house of commons ; and (/■)». Sid. 131, 
this queftioii was at laft fully confidered and debated in »• Reh. iSo, 
BuJheVs Cqfei who having been committed by the juftices 
of oyer and terminer at the OtD Bailey, brought his ha- 
beas corpus, in the court of common pleas ; to which it was Vaugh. 133. 
returned, that he was committed for the fine of forty marks, 
impofed on him for having, with other jurors, acquitted 
certain defendants of an indiiftmcnt for an unla^ul aliem- 
bly, againft full and manifeft evidence, and againft the di- 
re&ion of the Court in matter of law ; and upon this return 
he was difeharged, and the return was adjudged infufficient, 
for not fetting forth particularly [j) fo much of the evi- (^) Vaugh. 
dence that it might appear that it was full and manifeft ; i 4 *' 
and likewife {h'', for not fetting forth, that the defendant did 
know and believe it to have been full and manifeft ; and 
alfo {/), for not Ihewing what the dirc£lion of the Court ». jon. 16,17. 
was, and in what manner the defendant found againft it. O') Vaugh. 
And it was alfo refolved, fij that petit jurors arc in no cafe ' 43 . 
finable for giving a verdict againft the evidence delivered in J * iTi. * 
pourt, whether they be liable to an attaint for fuch verdidl 3. Kcble 33*. 
or not, not only for that the jury are by law the proper 2, Jones 16. 
judges of matter of faft, as the judges are of matter of law, VideHob.n4. 
and therefore ought to be free in their judgment of it, with- ^ ^ 

I. Inft. tz6. a. Hawk. c. 47.feA.11. 

ORt 
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out being over-ruled hf the judges* Vrho* ftrifil^r fpesking, 
have no more to do tnth the judgment of the /aUt than the 
jurors have with the judgment of the matter of law : neither 
is it poffible that a judge can certainly know that a juror 
ai^is corruptly in ^ving bis verdid contrary to the ftrength 
of the evioence ddivered in court i for he may be influenced 
by his own jperfonal knowledge of the truth of the fad* of 
the credit of the witnefles, the reputation of the parties, and 
many other circumftances unknown to the judge* and well 
known to the jury ; for which caufe the law provided* that 
dl ifldies Ihould be tried by the neighbourhood of the place 
in which they are fuppofed to arife, becaufe neighbours are 
prefuxned to have better knowledge than others of what 
concerns their neighbours. And for thefe caufes, and other 
Tr. per Pals fuch like, the court of king’s bench granted an information 
300 . 379 ; againft a town-clerk, for publifhing an order of the court 
* 9 n jurors, Who had found a perfon guilty of manllaughter 

jiil indiftment of murder, by which order the 

Q. V. Wake- ^dd jurors were declared .to be juftly fufpeded of bribery, 
^d. and declared uncapable of holding an oflice, &c. 

Sefl. 71. Yet if it fhall plainly appear in any cafe, that 
jurors are perfo^y faisfied of the truth of a faff, whereupon 
they declare to the Court, that they find it iij fuch a particu- 
lar manner, and the Court direftly t£ll them, that upon the 
fiA fo found, as they have agreed it to be, the judgment of 
the law is fuch or fuch, and therefore that they ought to 
s.Jones 15,16. give a verdift accordingly, yet they obftinately infift upon a 
Vaughan 144, verdifl contrary to fuch a direftion ; it feems agreeable to 
Co Lr^VsS. general reafon of tire law, that tlie jurors are finable by 

Ld! Ray .*470. Court in fuch a cafe, unlefs a;j aitaint lies againft them ; 

3. Hale 309. for otherwife they would be difpunifliablc for fo palpable a 
3 > 5 * partiality, in taking upon them to judge of matters of law, 

whicli they have notliiug to do with, and are prefumed to be 
ignorant of, contrary to the exprefs direftion of one who by 
the law is appointed to direfl them in fuch matters, and is 
to be prefumed of abiUty to do it. 

Seff. 22. Alfo if a judge, for the better direflion and 
Braft. 388, information of a jury, iball alk them their opinions con- 
sVones IK 16. * particular fail, and they fliall refufe to an- 

Vaughaa 144! and obftinately infift to deliver in their verdift 

as they think fit, contrary to bis dircQion, it feems quef- 
tionable, whether they may not be fined in fuch a cafe alfo, 
unlefs ait attaint lie againft them, for that it is the duty of 
jurors to take the advice and information of the Court, in 
order to be governed by it as far as fhall be confiftent with 
fheir confciences. 
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Sett, 23. Alfo, if z'iifrj (hall refofe to find an office for 
the king, upon full evidence, it hath been holden, Uut they vaughan 153’. 
may be fined, for that in fuch cafe they are not liable to 
an attaint* and their finding does not determine any maii’e 
rieht, and die king, in many cafes, hath no other remedy, 
xtt it feems queftionable, how far at this day thefe leafons 
^ may be thou^t conclufive ; and it feons, that they hold as 
ftronglyfor the punilhmentof grand jurors refufing to find 
anindiftmentofhi^treafon; and yet it will be hard to • **♦* 
maintain, that fuch jurors are any way punifhable for fuch 
a refu&l. * 

Seff, 24. But if a petit jury in a leet conceal a matter 9. H. 6. 44. 
prefentable by diem, it is a good cuftom that they may be 
amerced for fuch concealment, b«ng found by the grand 
jury: and by 3. Hen. 7. c. i. fet forth more at large 
book I. c. 59. f. I. ** If an inqueft conceal any matter m- 
“ quirable before juftices of peace, another inqueft may 

be impanelled to inquire of fuch concealmeifts, and the 
“ concealers may be amerced by the difcretion of fuch juf- 
** tices.” 

Having fbewn in what cafes the minifiers of the court 
are punifhable in the manner above-mentioned, I am now 
to mew in what cafes pthers maybe fo punlfhed; and for 
this purpofe I fhall endeavour to fbew, 

1. Where inferior judges are punifhable in fuch man- 
ner. 

2. Where counfellors. 

3. Where gaolers. 

4. Where any perfon whatfoever. 

As to THE FIRST POINT, viz. Where inferior judges are 
punifhable by attachment I lhall endeavour to fhew, 

1. Where inferior judges are in fuch manner punifhable, 
for proceeding without jurifdi^on. 

2. For proceeding unjuftly, oppreffively, or irregularly. 

3. For lefufing to do juftice. 

4. For contempts of fuperior courts. 


As 
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AIT. 

Jo. 

Salkcld 201. 
1. Kcble 484. 
Palmer 564. 

} ar. !• 849 

*5- 

(^}Videi9 H. 
6. 54. 

9. U. 6. 61. 
F.N.B. 270. 
(i) Regillcr 
145, 146. 

F. N. B. 239. 
t. Siderlin 
464. 

6 Modern 9c. 
2. Inil. 312. 

2. R. Abr. 
317. 

(i/) 41. AHhc 

3«* 

F. Lett 9. 

B. Lcct 18. 

(^) Vaughan 
am) Hodges, 
Pai'ch?j II. 
Anna:. 

{f) Salkcld 
' 201. 396. 
Farres 1,2. 
(^) Palmer 
564. 

1. Kcble A84. 
{b) 19. H. 6. 
i, Kcble 484. 


As to tlie firft of thefi: particula^l'v/a;. In what cafes in-> 
ferior judges are punilhable in the muiner abovementioned 
for proceeding without jurifdiftioii. 

Seff. zj. It ieems, (0) that the court of king’s bench 
havin|; a general fuperintendency over all inferior courts^ 
may. In uridnefs, award an attachmeht againft any 
fuch court ufurping a jurifdidion no way belonging to it, 
and putting the fubjeft to unneceflary vexation by colour 
of a judicial proceeding wholly unwarranted by law, and 
therefore (i) prohibited by it. Yet in tfiefe cafes it feems. 
to be rather the more ufual (c) way, firft to award a tvrit ef 
prohibition to fuch Court, and afterwards aH attachment 
upon its proceeding after fuch prohibition, and not to grant 
a rule to fheW caufe Why an attachment Ihould not gO in 
the firft inftance, unlefs there be fome extraordinary cir- 
cumftaiices in the cafe ; as where ( d) tlie fteward of a lect 
is guilty of a double ufurpation^ as of holding plea of a 
matter whidi arofe out of his precinff, and which, if it had 
arifen witliin his precincf, would not have been within the 
jui'ifdiflioiv of his court; or where (e) the judge of an in- 
ferior court refufes to receive a. plea that the caufe of adlion 
arofe out of his jurifdiftion ; or urhere (/) any judge takes 
cognizance of a caufe to which he himfelf is a party ; or 
where the judge of a court baron is, privy to a praftice of 
fplitting (^} a caufe of aftion for more than forty Shillings 
into le^r Aims, in order to bring it within the jurifdi^llon 
of the court. But in this laft cafe, there feem to be more 
inftances {ij) of prohibitions than attainments-, and in the 
cafes above-mentioned, and all others of the like nature, it 
feems to lie wholly in the diferetion of the Court to grant 
either. 


54. j.R. Abr. 317. 6. 90. 

I. Sidc-rfin 464. 


«. Kcble 617. i.Vtn. 6-.73. 


As to the fecOnd particular, viz. 1 n what cafes inferior 
judges arc punilhable in the manner abovementioned for 
afting unjuftly, opprcfiively, or irregularly. 

Sft-l. 26. It is not eafy to meet with cafes of this kind 
in the books, there being feldom any tiling in them fo re- 
markable as to be thought worth reporting. But it feems 
to be a common praAice, to grant attachments againft the 
judge's of fuch courts for any pradice contrary to the plain 
rules of natural juftice, though it have been never fo long 
ufed in fuch courts ; as for denying a defendant a copy of 
tlie declaration againft him. and going on to trial ; or giving 
judgment againft him, witliout giving him any manner of 

notice, 
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notice, or time to make his defence ; or for taking of un- 
reafonable (a).dlfkrcflcs,’ either on mefne procefs-, or execu- 
tion; or for compelling (ij » defendant to give exorbitant 
bail ; Or for proceeding contrary to the prohibition f c) of a 
fiatute, as (d) by amercing a clergyman according to his 
fpiritual benefice ; or by afieffing («) an amercement with- 
out any affeerment by the tenants of the manor ; or by 
• (/) taking money or a plaintiff or defendaht for vicious 
pleading. 


N. B. <76. (y) F. N. B. 470. X. Inft> xiz* 

As to the third particular, viz. In what cafes^ inferior 
judges are puniihablc in the manner abovementionea for 
refufing to do juftice. 

27 . It feems clear, from the general reafon of the 
law, and the common practice of the court of king’s bench 
in caf|^ of this nature, that the faid court ma^in its dif- 
cretion award an attachment againft any fuch judge, obfti- 
natcly and perverfely, and without any colour o^a rcafon- 
able excufe, refuling to proceed at all, or to give judgment, 
or award execution, in a matter brought regularly before 
him ; for all fuch delays of juftice are not only grievous to 
the fuitor, but brjng a difgracc upon the law itfclf. * 

Yet if there be no extraordinary circumftances in Jiny fuch 
delay, to bring the j udge under a rcafonable fu fpicion of corrup- 
tion, it feems the more ufual method to take out a writ to 
fuch judge, commanding him to do the thing, of the delay 
whereof you complain, and if fuch writ be not obeyed, to 
take out an a/ias and pluriesy or to take (g) out the alias 
and plurics together with the firft writ, and thereupon, if 
the judge refufe to comply, to take out an attachment 
againft him at the fuit of the king and of the party, which 
may either be returnable into the court of king’s bench, 
or, at the party’s eledion, into the court of common pleas, 
except in fome fpecial (h) cafes. And this feems (/) to 
be the proper remedy to compel the lord of a manor to 
hold a court for the aetermining of a writ of right patent^ 
or a writ [h) of right clofe ; or to compel the"" judge of 
any inferior court, whether of record (1) or not, to pro- 
ceed (m) in a plea, or to give judgment (») or to award exc- 
fcution (0). 

(m) F. N. B. la, 13. Raftal 83. (n) F. N. B. 153. 143, ft 




(a) Salk.201. 
3* Keble 92. 
(h) a. Jones 
178. 

(^•) F. N. B. 
76. 160. 165^ 
x66. 270. 

9* U. 6. 6 1 • 
19. H. 6. 54. 
(dO F. N. B- 
76. 

F. Attach. 8. 


Cg) F.N. B 
6S. 

Infra feft. 54. 


ib) F. N. B. 

62. 233. 63. 
67. 13, 14. 

(/) F. N. B. 

3- n* 

(i)F.N.B.i2.. 
( 1 ) Raftal 83. 
F. N. B. 20. 

F.N.B. xo 


As 
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As to the fourth particular, v/z. In what calcs inferior 
judges are punilhabie iii the mahitier aboTementioncd for 
contempts of fuperior courts. 


Moor 677. Seff. aS. There is no doubt but that iuftices (a) of 
pcs>cet °r conunillioners (1)^ offewers, may oe fo puniuied 
1 . for proceeding in any matter before them, after a eertiurari 

'' ' delivered to them ; or the judge of a fpiritttal (e) bt civil 

(r) «. Jones {d) law court, for proceeding in a caufe after notice of a 
47 - rule to Ihew caufe why a prohibition Ihould not go ; or a 

(</) I. Roll, jtidge of any inferior common law court,* for proceeding in 
N. B. ^ caufe after a haieas cer^s, ot writ of error allowed ; or 
13, ' ' a Iheriff, (r) for proceeding in replevin, or odier caufe, in 
F.Repler. 31. the county-couit, after ayitpoyrdlwr, pew, mrtetrdart. Alfo 
P p a rule (/) has been granted to Ihew caufe why an attach- 

368. *’ nient Ihould not go againft the fteWard of a wapentake for 

Afi. le Cafe, proceeding after a uhy though this be only a contempt to 

>9 the county-court. 

(/} Burgh ^ 

and Blunt. HiL 3.GC0. z. 10. Modern 349. 

Sfi^. 29. Alfo juftices of peace may be puniflied in the 
manner aboveinentioned for ading in a Contemptuoas 
manner againft the deteimination of the court of king’s 
bench ; as where an order of fettlemcnt« fpecially fetting 
forth the circumftances of the cafe*, is removed into the faid 
court, and ^uaflied there, by the judgment of the Court, up- 
on the merits ; and yet tiic juftices of peace afterwards make 
another order to remove the fame pei foil to the faftic place, 
for the very fame caufe, without regarding the judgment of 
the Court, though it were well known to them, and inftfied 
on by tlie parties. 

As to THE SECOND POINT, viz. In wliat cafes coun- 
^^ELLORs are punilhabie in the manner above-mentioned. 

6. Modern Sc^f. 30. It fecms ckar, that notwitliftanding they are 
* 37 - neither officers of any court, nor invefted with any judicial 

1 ''7. ^ office, but barely pradife as couiifeltors, yet iiialmuch as 
3. Burrow ^bcv have a fpecial privilege to pra£life the law^ and their 

ia56, mimehaviour tend.s to bring a'^difgrace upon the law itfelf, 

they are punilhabie for any foul pra^lice as other minifters 
of jufticc are. 

As to THE THIRD POINT, vIz. In wliat cafes gaolers are 
punilhabie in the manner above-mentioned. 

31. It feems clear, that they are not only punilhabie in 
this manner, as all other officers are, by the courts to which 
ihey more i mined isitcly belong, for any grofs mifbehaviour 
til their offices, or contempts of the rules of fuch courts, bat 
they are alfo punilhabie by any other courts for difob^ing 
writs of habeas corpus awarded by fuch courts, and not bring- 
ing up theprifoner at the day prefixed by fiach writs, Alfo 
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h feems clear* {a) that it » no exeafe for not obeying a i. Kebl# 
Vrrit of habeas corpus ad fubjreuridum, that the prifoner did 
not tender tlie fees due to the gaoler: Alfo {0) it feems to {b) varchS9. 
be the better opinion, that the want of fuch a tender is no *• p'**® **“• 
excufe for not obeying a wri{aof Axftraf corpus ad faeundum *'***^*’ 
it recipiendum: However (e) it is Certain* that if the gaoler ,, Keble 566s 
bring up the prifoner by virtue of fuch habeas coi-pus, the (c) ». Jones 
Court will not turn hifn over till the ^ler be paid all his 17S. 
fees ; (dj nor* as fome fej fay, till he be paid all that is due (^} 2. R. Abr* 
to him for the pigfoner^s diet j for that a gaoler is compella^ t*- 
ble ( f) to find his prifoner fuftenance} but this is denied 
bjoAinW. 

a. R Abr .31. 

^/) Co. Lit. 395. 9. Coke 87- U) Plowdftt 68. 3. R. Abr. 33. Strange 53a. 


Seff. 32. Alfo it feems* that the court of king's bench, 
which has a general (h) fuperintendency over all perfons (b) 6 . Mod. 


who ate in any refped: minifteis of jufiice, mav award an *37 
ATTAC H MENT againft any gaoler ufing a prifoner rarbaroufly 
and inhumanly. Yet it is laid, (i) mat a gaoler is no way ' 
punifhable for keeping a debtor in irons. AiTd it feems ^ - 


3 . Inft. 


2. R. Abr* 


agreed at this day, that a poler (hall not be punilhed in the 806, 807. 
manner above-mentioned, for the bare efcape of a perfon in s. Modern 
his cuftody bv civil procefs, but that the party grieved by 
luch efcape ouglft to tabe his remedy by aftion. 


As to THF ForRTH POINT, viz. Ill what cafes any 
perfon (1 j wbatioever is punUhable in die manner above- 
mentioned. 


( 1 ) An attachment alfo may be granted againft a perfon for threatening a 
wno hat indi^^cd another for perjury an anaffida\it on which an infoimation had 
iftued againft / //, uith danger of hib life, &c. i. Wiifon 75. — It lies alfo againft a 
wit I efs, materi 1 rn the ciulc, who abfents himfelf without any cxcufe, Douglas 540. 
Strapfe Sio. L^rd Ravmond 1538. provided the fibfmna be ftrved upon him m 
rcalonable time, Stnni^c s>o. perfonally and not pren to a Icrvant, B. R. H. 313. 
and a proper ium to dtfray hi^ expcncts tendered^ Strange 1150. 1054. or a promife 
of them made which he accn.pt%) Cro. Car. 540 — But not where a witntfsdid attend, 
airhoiijh ^00 late, he not bcinu:ab]c to gii c othei e\ idence than whit u is gi\ en by another 
witnci B. U 11. 170. and the couit of exchequer rctufed it where a wirneL went 
away aiitr dtttndnq<r two hours, although by tnat means the plaintill was nonluited, 
Bnnb 14a.— Vide alio 3. Burr. 1329. 


Sr/ 7 . 33. It feems, that even peers of the realm, whether 
fpiiitual or temporal, arc liable to fuch puniihment for 
iome contempts , as jfbr icfcuing (^) a peifon aireflcd by 
due courfe of law, or for proceeding in a caufe againft (/) 
the king’s writ of prohibition, or for difobeying other {m) 

Dyer 212. 27. H, 8. 22. Crom. Jur. ia. (/) 11. Ed. 3. 3. (w) 2 
134. 8. Ed. 4. 17. Vide 25. Ed. 3. c. 4. F.N.B.4^ 

B. Contempt 8. Coke 60. 

Vot* III. U writs, 


(i)P.Proccfi 
114. 161. 

Ret. VicouAtf 

I. H. t;. 24. 

. K. Abr. 298* 
non adoufii^ 7* 
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ftk. It 


9190 

(0) II. H. 4. wrtts> wherein the Iung*i| prerpgativey or the liberty (a) of 
1^’ . . the fubjeft are nearly concerned. But it doth (h)^ feem 

(1) II. ®*®*’’* ** * certain general rule, that a peer is pu- 

3. 3. ’ niihable in this manner for difobedience of all writs what* 
F.N.B.33. foever. And it feems (e) certain, that no peer is liable 
<r}Dyer 319. to an attachment for not appearing on a jury. Therefore 
(iOP-Proc«fs it feems, that what is faid (a) in fome Books in general, 
198. that an attachment lies againft peers for contempts, ought 

*'*®***’ to'be underftood of fuch only as are of an enormous (e) 
*• nature, as thofe above-mentioned, and others (/J of the 

3, Contempt fame kind, about which it is difficult fo lay down any 
3.' 19. certain particular rules fa). However it is certain, that au 

6. C&e 54. other perfonc are liable to an attachment for contempts, 
fToverVit particular inftances Whereof it would be endlefste 

Bobart 61! enumerate. 

ei. £d. 3. 59* 

llaftal 313. 19. A(fize33. (/) C. Etiz. 170. 503. i.R. Abr.izo,»ti. 3.1nft.i4z. 
1. Wilfon 33s. 8. Modern 192. Sayer 50. 

( 2 ) An attachment lies againft a peer for refiifing obedie;>ce to a baieas corf as, 
I. Burr. 834. I. Wilfon 33a. Vide Lords Journals, 8. June 1757. But no attachment 
lies againft a corporation in ccpitempt ; the mode of compulfion it by fequeftration, &c. 
Cowp. 377* 

The moft remarkable inftances of contempts feem re* 
ducible to the following heads. 

1. Contempts of the king’s writs. 

2. Contempts in the face of a court. 

3. Contemptuous words or writings concerning the 
court. 

4. Contempts of the rules or awards of the court. 

5. Abufes of the procefs of the court. 

6. Forgeries of writs, and other deceits of the like kind, 
tending to impofe on the court. 

As to the firft particular, viz. Where perfons are punifh* 
able in the manner above-mentioned for contempts of the 
king’s writs. 

SeS. 34. It feems tliat it may reafonably be argued, that 
all fuch vnits, being in the king’s name, and importing 
fome lawful command or prohibition from him, which every 
(g) I. Mod. fubjeft is in duty bound to obey, every difobedience [g) of 

44. 

5. Modem 314. Fo Q;^non admifit 7. 


any 
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imy of tbeih being a conteibpt of the king’s khthoritj, is, ia 
ftriAnefs, punifltwfe in the manner above-mendoiik^ if the 
Court in aifcretipn ihall think fit fo to proceed Yet it doth 
notfeem to hare been ufuai for the Court to procied in tbi§ 
manner for a bare nonfcaiance,.in not performing the Com- 
mand of. the firft writ in any cafe whatfoever. But (a) it 
feems clear, thkt an attachment lies of coiirfe for the non- 
performance of the demand of a phtrres, which may in fome 
cafes, if not in all, be taken oOt, together with the aSas, at 
the fame time^with the firft writ : Alfo it feeins, that the 
Court may in any fpecial cafe, in which it fhall feem piroper, 
make a rule to compel the party to whom the firft writ is 
direded, to execute it; and if fuch rule (hall be difobeyed, 
the re can be no doubt but that the Court may proceed 
againft fuch difobedience in tlie fame manner as they ufually 
do agiqnft the difobedience of any other rule : Alfo it feemS 
(b) to be the common practice to grant attachments upon 
affidavits of contempts to the king’s writs, by^ acting con- 
trary to the purport of them (3). Alfo there can be no doubtj 
but that if a flieriiF Ihall in any cafe return to the Court, 
that a perfon arrefted fc) or goods feized, {d) hr pofieifion 
of lands delivered (e) by him, by virtue of the king’s writ) 
were refeued op violently taken from him, &c. the Court 
may award an attachment againft the refeuers- Alfo it is 
certain, that ttte Court hath, in fome cafes, awarded an kf- 
tachment upon affidavits of refcous, where the officer hath 
not returned one. Yet this was anciently (f) looked on as 
irregular, and of late the Court has refufed tO grant an At- 
tachment in any cai'e for a refcous, Unlcls the officer will re- 
turn it ; for that it hath been found by experience, tliAt of- 
ficers will often take upon them to fweat a refcous, where 
they will not venture to return one. 

fi. M:j<lern *7. (/)?. Suggoft. *5'. 




(n) P. Sugg, 
*S- . 

43. Affize to. 
iCwal 457. 

Finch aj7, 

11. H. 4. iSm 
F. Count 34. 
Sugeeft. *5. 
F. IJ. B.»68. 
Sup. f, 2/. 

1. Black. 269. 


(i) F.N.B. 
65. i£S. 870. 
i7J. I74- »75- 

8. &oke 63. 
Sup. f. 33. 
(4)F, Attach# 
6 . 

F.Procefs 
F. Ret. Vi* 
count, 74. 

37. H. 6 . 27, 
Dyerai2. 

4. Burrow 
2130. 

2. Jones 39. 
Attach# 

33. Kdw. 3. Q. 
(t) Salk. 321. 
1. BJack. 64c;. 


(%) Therefore ah attachirtcnt may be granted for making .in infufiident return to 
the firft writ of Habeas Ctflfus wjihout iCTuiiig an aVtas and a ph:ries v» rit, Rex v. Winti r, 
5. Term Rep. 89. 

As to the fecond particular, v/jS. Where perfons are 
piini(hable in the manner abovc-mciuioued^ for contempts 
in the face of the Court. 


BeS. 35. It feems Clear, that all perfons are punifliablc 
in this manner, not only for making an aftual breach of 
the peace, but alfo for any heinous mifJcmcaiior In the face 
of the Court ; as (g) for giving falfc, trifling, and contra- (^) C'. Car, 
diftory anfwers upon an examination in court concerning 145- 
one’s ability' to be bail for another, in an aftion depending 7 * • *5- 

ill the court, or concerning any other fuch like matter in 

U 2 queftiott 
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qneftion before the Court, and to bedetennined by the exa- 
(a^Ray. 376. mination of the parties : or (a) fot 'any contemptuous be- 
1. Black. 641. haviour towards any judge in the face of the wurt, as by 
charging him with injuftice, and praying for an information 
agaiaft bimj &c. 

As to the third particular, viz. Where perfons arepunini- 
able in the manner above-mentioned for contemptuoul 
words or writings, concerning the Court 

Salkeld 84. Sei!?. 36. It feems necdlcfs to piit any inftanccs of thil 
s*d kind, wmch arc generally fo obvious to common under* 

Straage*io68. and therefore 1 (hall only, obferve, that fometimes 

Say«r 48. 1 14. attachments have been granted for tonteraptuous words con* 
' cerning the rules of the Court, without making any rule to 

fhew caufe why fuch attaclimcnts (bould not be granted, be* 
caufe it would be vain to ferve him with a lecond rule who 
has defpifed ^he lit ft. 

43. Aflire 39. As to the fourth particular, viz. Where perfons ait 
punilhable ifi the mantter above-mentioned, for contempts 
of tire rules or awards of the Court. 


Seff. 37. There is nothing more frequent than to pro- 
ceed in this manner for contempts of this kind ; as wliero 
(i) a defendant in an aflion of account, being adjudged to 
account before auditors, refufes to do it, unlefs they will al- 
low fuch an acquittance, which was difallowed by the Court 
before : or (c ) where One who has fnbmitted to an arbitra- 
3. 35. tbc rule of the Court, being afterwards perfonaliy 

(f)i. Modern fcrved with a copy of the award, and required to perform it, 
»»• refufes to do it ; or where one refufing to pay the cofts taxed 

g. Snrrow jjy maftcr ; for fuch a taxation is, in judgment of 
r.^Atkinsir*. ® taxation by the Court. Or if a defendant in a penal 
Salkeldyr-sj! aflion obtain a rule to ttay proceedings onpayingafum agreed 
8aycr48. Upon between liira and the plaintiff, it is an undertaking 
F^arreflv 8. bv him to pay that fum, an.1 for the non payment of it the 
a.°'Burrow ^®'**^* grant an attachment. But it feems, that gene- 
je,. rally an attachment is not grantabic for dilbbedience of 

iVide 9.& 10. any rule, unlefs the party have been p.rlbnally ferved (4) 
Will. 3. c. 13. j 

I. Bar. K.fi. 46 s. a, Williacis 459. Barnes 4c, 41. 2. Banics 33. 140. Salkeld 71. 

*4. 10. Modern 133. 11. Modern ^34. 357. 317. 515. 533. 5S5. Stran.;c 695. 

Kcx V, Gltftoii, 5. Term Rep. 2 57. 


(^)F.Tmprif. 

and vide 
F. Accompt, 
23* 84. 109, 

1124 


(4) And therefore an affidavit tofupport a rule for an attachment muft ftitc that 
the dcfciidanr was perfonaliy fcrved with e copy of the rule, and cl.at the original 
was flicwn to him at the fame time, Rex v, Smithieb. 3. Term Rep. 351, B it if he 
fecrcte himlcif, the Court, on affidavit, will grant a ruie ivft for fervicc at the laft place 
of abode.*— N. B. One ia cuftody upon an attachment for nun -payment of cofts un- 
der the 5. and 6. William and Mary, c«, 11. f* 3. may be difehur^cd uudpr the I..ord8 
adt, 32.Geo. 2. c. 2tt. ft S3t 

with 
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with it; nor for difobedience of a ralc> aX t^.^ius^ 
unleis it be made a rale of court; nor for dilbb^ence 
of a rule made by a judge at his chamber, unlefs it bc en- 
tered. 

As to the fifth particular, v/*. Where perfons are punifh- *' *'• 

able in the manner above-mentioned, for abufes of the pro- S *^ ' 
cefs of the Court. 

Se^. 38. There are fo many inftances of this kind that it 
would be in /ain to go about to enumerate them all, and 
therefore 1 lhall only take notice of fome of the principal of 
them; as, 

Sf/?. 39, First, The taking out fuch procefs without 
any colour of right to it ; as where one fixes out execution uobaft *64. 
without any judgment to warrant it, Ac. or where a woman FortcVc. 167. 
brings an appeal (a) of the death of her hulband, whom Ihe ('ajs.H. 417. 
knows to be alive. • * P'. Cor. 73. 

Seff. 40. Secomoly, The making ufe of fiuch procefs a$ 
a ftale to help the jurifdiflion of an inferior court ; as where 
one arrefts another by a latitat, in order by that means to Stylet 431. 
bring him within the limits of an inferior court, and when 343. 
he has got him there, drops the iatitat and proceeds in the 
inferior court. 


Seff. 41. Thirdly, Making ufe of fuch procefs in a 
vexatious manner ; as where a perfon who has brought an 
action in one court, does afterwards fue the fame defendant 
for the verv fame caufe in another court, while the firft 
a^i-m is Hill depending ; in which cafe the defendant feems 
to have an election, either to move for an attachment, (^) (i) F.Cor. 
or to bring an adtion (r) on the cafe for fuch a vexa:ious Cum Caufa, 


proceeding againfl him. 


6, Coke 6% Sav, >4. 


i4.Hen.7.6,y. 
(c) Hen. 7. $. 45. 


Se£l. 42. Fourthly, Making ufe of fuch procefs any 
other way to ferve the purpofes of oppreifion or injuftice ; 
as where {d) one arrefis another at my fuit, without my (d) Hobait 
privity, in order to make fome undue advantage of him, ^ 4 - 

{5) ■' VideS. EUz.t. 


($) Or where two people put in bail in feigned namei. Strange 384. Or where, 
on a rule for a fpecial jury, one party ftriket out all the hundredora, and then, at the 
trial, challenges the array on that defedt. Strange 593. Lord Raymond 1364. Sed 
vide *. Ld. Ray. 1001. See alfo Andrew a 75. 8. Modern 945. Or for arrefttng the plaintiff* 
while attending arbitration under a rule of court on purpofe to prejudice his caui^ 
a. Black, mo. Vide fup. fedtion 37. 
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As to the fixth particular, vSz. Whe^ perfons are 
pttniihahle iti the manner above-mentioned for fogging of 
writs, and other deceits bf the ^ike kind, tepdiiig to impofe 
on the Court. 


(a;nrers4r* . 42’ Npithine c^n he raore frequent ^n to proceed 

in fuch mknner fbr bneiices of this kind ; 4s for altering (u) 
(^)6.Modern the fffte of Writs ; or filling (i) them up after they ard 
- ftsded ; or (r ) for briiiging groundlefs aftions in order to 

B? Pnvhc*ge ’ *”*'*^* parties to the privilege" of the Coui^ ’; of for gc?-' 

43. ting f <0 jud^crit in ejeameftt, by affidavit of the fervice of 

(//)6.Modem a declaration oh pnd Who "was procured to perfonate the, 
* tenant, or for any 'fuch like practices. 


44. And it has been adjudged, that trying a ftlgntd, 
SoHBerWev without the cbnfcnt of the Court is a contempt fof 
Term which tlie parties may be punilhed by attachment, and the 
Rep. 4c*. proceedings ft|ycd, • ^ ‘ 


CHAP- 
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CHAPTER THE TWENTY-THIRD. , 
Op A P P E A L. 

B efore we examine the nature of Aich process as 
is grounded on an Appeal, InXHment, or Information, it 
may not be in]proper to confider the nature of each of thefe 
in prticular. 

Of Appeals, there are two forts : 


1. An appeal by an innocent perfon. 

2. An appeal by an offender confelling himfelf guilty ; 
who is commonly called an Approver. 


Self. I. An appeal by an innocent perfon, is the 
party’s private adion, profccuting alfo for , the crown 
in refpe£t of the offence againftrHE poblick i which he may Finch 310, 

do two ways : , 

' Flowdcn 47(. 

Firft, By writ. 


Secondly, By bill. 

Sell. 2. As to tlie writ of appeal, 1 fhall only take notice, 
in this place, that it is an original iffuing out of chancery, 
and returnable in tire king’s bench only: Aiid for the form 
of it, 1 fhall refer the reader to the latter part of this cliapter, 
wherein I fhall endeavour to fhew for what defe^ it may be 
abated. 


SeU. Alfo I fhall refer the reader to the fame place 
for the form of a bill of appeal, and fhall not here take any 
further notice of it than by obferving, that it mull contain 
greater ceru^inty than a writ of appeal, and is in the lieu 
both of the writ and deglaratjon. 

And 1 fhall fhew before what courts, and againil whom, 

AN APPEAL may be profecuted. 

< Se£t. 4 . And first, there is no doubt {a) but that ( 0 ) C. Elis, 
any appeal may be fued by bill in the king’s bench againfl *95- 
an^ perfon in euftodid marcfchalli, cither by an a&ual com- g p 
mitment, pr by having b^ filed for him in that court : Samnuffy^ 

I7Qa 

17. Affiae j. 17. Liw.. 3. 

V 
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(A)4.1nft.i8o. 
I. Buift. 74. 
{b) I. Jones 
425. 

C.Car. 532. 
x.R.Abr.536 
(c) C. Eliz. 

.«P 4 . ^ 9 S» 


(d) C. Elii. 
605. 693, 

(0 

Gcn^i. 
Corny. Rep. 
? 57 - 

1. Str. 402. 
Like cafe ber 
tween Smith 
^nd Bowen, 
]Vlic.7. Anns. 
II. Mod, 216. 

230- *54* 

2. Ld. Ray. 
1288. 

3. La.^y.5J*- 
K«ilwoadi5t. 


but (a) notagainft*one who is tnainpriled de dit in dim^ 
for that fueh an one dinnot be faid to be in euftadid 
marefchttHi. And it hath been refolved {b)^ that if the ap- 
pellee be arraigned and tried the fame Term> there is no 
necelhty to file tlie bill againft him. Alfo (e) it feems clear, 
that' if a defendant appear in the faid court on a void writ of 
appeal, he pray be committed to the maeshalsea, and then 
declared againft in cu/ltdid marefehalU ; but where a defen- 
dant appears on a writ not void, but voidable only, as for 
the want of an addition, &Ci it was once (d) holden, that 
he could not be committed, nor declared alainft in cuftodia 
marefebaUi, but ought to be difehatged. But the contrary 
hereto '(cems to be now fettled in the cafe of Raves v. Trun- 
daU (<•), who appearing in the court on a writ of appeal of . 
death, demanded oyer of the writ, and pleaded in abatement 
the want of an addition ; and thereupon the Court abated 
’ the writ, and fuifered him to be arraigned by bill in cujiodid 
mart /chain : And furely this cannot but feem more reafon- 
blc than to fuffer a priloner under fo heavy an accufation, 

' to which he is hill liable, to go at large without a trial; 
neither do 1 find aitv rcafon given why a prifoner appearing 
on a voidable writ, fhould have a greater advantage than on 
avoidonct 

Scfl. SfcoNDLY, It is holden. , that an appeal may be 

commenced before juftices in eyre, which, as 1 fuppofe, muft 
be intended of an appeal by bill, for that all writs of appeal 
mull be returnable in the king’s bench. 


%. Tnft. 418. 5 .^. 6, Thirdly, Alfo it feems clearly to follow, from 

4:0, the purport of the flatute of Wejiminjler the Jecond, c. ag, 

that bilh of appeal may be commenced and determined be- 
fore juftices, fpecially affigned, in fpccial cafes, and for cer- 
tain caufes, to hear and determine them. 


19. 51.1J3. 

Dyer 201. 

S. P. C. 64* 
Summary 

179* , 
j, Bale 35. 


Sc^f. 7. Fourthly, l,t is certain (f) that commiffioncra 
of gaol delivery may receive a bill of appeal againft any pri- 
foner of the gaol which they are autlionfed to deliver. A Ifo 
it is generally holden, that they may receive fuch a bill 
againll a perfon who has been let to bail by them, but not 
againft one who has been let to mainprife. And it hath 
been refolved, that if part of the accomplices to the fame 
felony be in the prifon which fuch juftices arc to deliver, 
end the others be not in it, the juftices lhall receive an ap- 
peal againft them all, which, after the trial of thofe that arc 
in the prifon, (hall be removed into die king’s bench, 
where the others lhall be proceeded againft. But thefc 
Isft points, bRving beet) ElrcRdy mote laigely epn- 

fidered, 
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Cb. tp 

(ideredy chap. 6. feft. 5. I (hall refer the reader to what U 
there faid concerning them. 

Seff. 8. Fifthly, It feems to follow, from videfup. f. 

port of the ftatutes which have been generally conftrued 
to authorife juftices of alBze to deliver gaols without any Dyer 99. 
fpecial commiifion of gaol-delivery, that they may receive Co. Lit. *6j, 
hills of appeal in the fame manner as commifBoners.of gaol- 
delivery may. 

Sett. 9. SuPthly, It feems to be holden in Fitzber- 
hert's Abridgment^ {a) that juftices of peace have power to («)Corone9j. 
receive appeals by virtue of 34. Edw. 3, c. i. which 
enads, ** That they lhall hear and determine all manner 
‘•‘'■6f felonies and trefpalTes in the fame county, &c.” But 
there is much greater authority (b) for the contrary opi- 
nion ; and the cafe in the (c) Tear Book, in the Abridgment s. P. C. 65. 
whereof the faid opinion of Fitzherbert is inlinuated, is *. Inft. 4*o* 
plainly miftaken, for tliat it makes no manned of mention Summary 179. 
of jujiices of peace, but only of jujiices of gaol-deliver j ; ^ 

to which may be added, that the above-mentioned ftatutc j 4 ^EcI. 3’ 
of 34. Edw. 3. c. I. which empowers juftices of peace to 44. 
hear and determine felonies, &c. is exprefs, that they lhall See B. App, 
have power fo to do at the king’s fuit, which muft be either ”* 
taken to exclude the fuit of the party, or to lignify little or 
nothing. 

SeS. 10. Seventhly, It is certain, that an appeal may 
be commenced {<?! by bill before the IheriiF and coroner, (</} Sccc.9. 
and removed (r) from them into the. king’s bench, by l>39,4®>4r' 
certiorari, as hath been more fully (hewn chapter the 
|.in.h(i). l.'l.''”-’- 

^ I ) Where an appeal is commenced in the court below, and removed into the king’s 
bench, the appellee is to be arraigned c/e mi^o, on the feme bill of appeal, and it is not 
nccefiTary to exhibit a new bill agaiiift h\m in cufloM mar efebal/i i and if the appeU 
Jant will not appear to profccutc his appeal, the appellee may {vlc out a feir^: facias rc* 
citing the whole matter, warning him to aopear at a certain day; and if he make 
default, the Court on demand will nonluit him ; but the appellant may appear 
praiif, and profccutc without 9 ay /cire facias, Carthew 394. 595. Skinner ^0. 
iJac. Abr. ia6. 

Sct^, II. Kighthly, It feems to be agreed) (y*) that (/)Sum. iSq. 
an appeal by the courle of the civil law, in nature ^5* 

of a bill of appeal by the common law, may be fued be- a 

fore the conftable and raarlhal for fomc felonies done out 
of the realm : In relation whereunto it is enafted by i. Hen. 

4. c. 14. as followeth: “ For many great inconveniences 

and miichiefs that often have happened by many appeala 
« ip^de witliia the yealm before thia time, it is ordained 

from 
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“ from liencefortli, that all appeals to be made of things 
“ done within the realm, (hall be tried and determined by 
die good laws of the realm ; and that all appeals to be 
“ made of things done out of the realm, fliall be tried and 
“ determined before the conftable and marlhal of England 
“ for the time being.” 

Seff. 12. In the cotiftruflion of this ftatute, it feems to 
(M) S. P. C. have been agreed, (a) that if any of the king’s fubjefts kill 
♦5. any other of his fubjefts in any foreign realm, the wife or 

74. of (ijg deceafed may have an appeal of his death, before 

» 3 « • 4 ‘ S* the conftable and marfhal, who mall proceed according to 

fentence by the teftimony of wit- 

155. neffes or combat: From whence it follows, (e) that no ftwhr" 

I. Inft. 74. fentence can corrupt the blood of the appellee, for that fucli 

sV ’ c f caufed by a judgment by courfe of the 

,0?** ^ * common law. Alfo {el) it feems to be clear, that no fuch 
B. Jttr. 103. appeal can 1^ profecuted before the marfhal alone without a 
(>■) See b I. conftable. 
c. 37. 1*. s. t 

and c. 4. of his book, f. 10. and 1. Inft. 391, (</) Sec c. 4. f. 8. Hutton 3. 

i. Inft. 74. 

(-) S. P.C. Seff. 13. It hath been holden {e\ that if a man die in 
I "inft 7 of a vvoiind given him in a, foreign realm, he may 

}). i.ei 31! appealed, by the intent of this ftatute, before the con- 

i'. II. ^ ftable and raarflial, for diat it is certain, that he cannot 
be tried by the common law, and it cannot be thought 
the meaning of the ftatute, in reftraining the civil law in 
cafes within the conufance of the common, to reftrain it 
alfo in cafes which the common law had nothing to do 
with, and which were properly cognifable by the civil law, 
and by that only ; for the only end of fuch a conftruftion 
would be to caufc a failure of juftice.— + But by the 
2. Geo. 2. the ofFendcr may be indifled or appealed in the 
county where cither the death or the ftrokc lhall happen. 

t4" is farther ena£lcd bv the faid ftatute of 
1. Hen. 4. c. 14. “ That no appeals be from thenceforth 
“ made, or in any wife purlued in parliament, inanv time 
“ to conje.” 

I. Appeals, confidered as to the matter of them, are of 
two kinds, viz. Not capital ; and, Capital. 

I !eta, 1.1,0.41. Or APPEALS wet fsp/w/, there were anciently feve- 

fTn’ft appeals de plagis, and demprifonamcita, 

v Infi", i “'o'. ^ But the former of tliefc hav- 

tng been put of Uie, and tufiied to a'£lio.i)S of trelpais, for 

thefe 
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thcfe many hundred years, I Ihdl only confider the DS^tnre 
pf an appeal of mayhem. 

For the better tinderftanding of an appeal of mayhem I 
fball endeavour to (hew, 

j. Of what mayhems it lies. 

2. What ought to be the form of the writ, bill, and decla.) 
ration. 

3. What defence may be made by the appellee. 

4.. How the mayhem fhall be tried, and where the trial fhaU 
be peremptory. 

As to THE niisT POINT, viz. Of what mayhems an 
peal lies. 

ScH. 16. I fhall take it for granted, that notwithftanding 
every \a) hurt wl:ucl<;evcr done to a man’s body,«rhereby he (a) See B. t, 
is lei's able in fighting, may perhaps, properly enough, in a 44* 
large lenfe, be called a mayhem, and {b) will certainly fub- (4) 1. jonee 
jc(5l theperfon who occafioncd it to the payment of damages toj. 
in an aftion of tfefpafs by the party grieved, whether it were Hobart 134. 
malicious, or happened through accident or mifadventure, 
yet (fj an appeal of mayhem cannot be maintained for any CO »3.H. 7. 
idch hurt, unlefs it were accompanied with fome evil in- 
tcnniir.' in the perfon who caufed it; for furcly the law, in 
requiring that the word “ /i:/0njr”bemadeure of m every fuch 
appeal (as will be more fully fliewn under the next point;, 
cannot imply lefs than that the fa£t muft be attended with 
fame, odious circumllances ; yet it feems clear, that if a man 
ilriking another, with fuch an evil intent as would fubjeft 
him to an appeal of mayhem if the perfon ftruck at Ihould 
he maimed, mail happen to niifs him, and ilrikea third per- ... « 
fon, and itiaim him, he is tiable {d) to an appeal of mayhem 
at his fuit, whether he had any kind of ill will againfthim JiH. 7. 14. 
or not. See B. 1. c. 

% i . {. 41. 

As to THE SECOND POINT, viz. What ought to be the 
form of the writ, bill, and declaration, 1 fhall only take no- 
tice in this place, 

Sell. 17. First,, That the mayhemiavit’' (0} isfo (.gj ,, 
necefiTary in every fuclf writ, bill, and declaration, that it can ■ 
be fupplied by no other word of the like fenfe, nor by any 
circumlocution whatfoever. . 

Se&, 
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Seit. 1 8. Secondly, That in t^iety fuch writ^ bill, or 
(«} I. Inft. declaration, the mayhem (a) be laid to have b^n done 
127 ' felenice, and yet the defendant is not, at this day, fubjeA to 

*• 7 ** the lofs of member from fuch an appeal, as anciently [b) he 

th\ See*B I which refpedl the law feems to have required the ufe 

e. ^ feft. 3. of the word feimci. 

1 . Jnft. i 27 a 
’Pulton 17 * 

(rj4i. A/Tize Se/i. tq. Thirdly, (c) That it is in the elcftion of 
_ the plaintiff to declare againft him who^ actually gave the 
Ft’Tre^'iQ’Q. wound, as the princir-al offender, and againll thofe who 
f! Cor. ’ll!’’ sbetted him, as accedaries; orclfe to declue againft them 
• ail as principals. 

8.r.C.44. 

Contra. B. Appeal 60. 154. F. Cor, 60. no. 


Sr A 20. Fourthly, That if a man bring a writ of 
appeal of mayhem^ and count of battery, he abates tlie writ, 
becaufe th£ writ fuppofes no battery, and therefore is not 
purl'ued by fuel) a declaration as it ought to be. But for 
other particulars relating to the form of appeals, I fhall re- 
U) Coke’s fgj- thg reader to tlie books (J) of Entries. 

Ent.50, 51. 

^aft, 45, 46. to THj; TuiKD POINT, VIZ. What defence may be 
made by the appellee. 

SuJ. 21. Being able to find little or nothing particular 
concerning p/eas in abatement by fuch an appellee, I fhall 
retcr the reader, for that matter, to what is faid concerning 
.pleas in abatcnicnt of appeals in general, in the latter part ^ 
this chapter, and only take notice in this place of the fol- 
lowing particulars. 

I. Where a recovery in another a^ion may be pleaded in 
bar of an appeal of mayhem. 

z.Where and in what manner ajptuh demefiKy and other 
matters of the like nature, may be fo pleaded. 

3. Whether an arbitrament, or an accord with fatisfadion, 
nray be fo pleaded. 

4. What kind of releafe may be fo pleaded. 

5. W'here a nonfuit in a former adion. ' 

(0 1. Inft, 6. That (s) an appellee cannot wage his hw, 

\ia* 48, EiJw. 3. *. F. Xcy 36. 


As 
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As to the iirl); of thefe particulars, viz, Where a' recovery 
in another aftioil nuj be pleaded in bar of an appeal of 
maybm. 




Seit, 2*. It fecms clear, that notwithftanding a recovery, 

{a) in an appeal of mayhem, cannot be p caded in bar of an W ss. Aflize' 

aflion of trefpafs for the battery with which the mayhem **• 

was accompanied, becaufe {b), inTuch an appeal, mayhem ,8,. 

only is confidered diftina from the battc^, yet (c) a re- 4. Coke 43. 

covery in an afiion of trefpafs, for an alfanlt, battery, and 43. Aifize 39. 

wounding, may 1)e pleaded in bar of an appeal of mayhem, Ap.6p.. 

appearing by proper, averments to be brought for the fame 

trefpafs ; for it (hall be intended that the jury, in giving 

damages for the wounding, included the maim, and no man 41; Affizc 3. 

fiiall be liable to double vexation for one and the fame thing} 

yet (d) in fuch a cafe if the appellee fh’ill make it appear, (d) >• Leon. 

Dy*a fpecial replication, that the maim hath been occafioned ^ 9 '* 

lince the verdiA in the aflion of tiefpais, by ibme fubfe« 

quent mortification, drynefs, or fhrinking of rtie part, by 

reafon of the wound, perhaps he may avoid fuch plea by 

fuch fpecial matter ; but the Court will not intepd it unlels 

it be fpecially Ihcwn. 


As to the fccond particular, viz. Where, and in what 
manner fon aJfatJt demejpe, and other matters of the like na> 
ture, may be pleaded in bar of an appeal of mayhem. 


Seff. 23. It feems clear, that it is a good plea in bar 
of fuch appeal, that {e) the plaintifiF firft afiauited the delen* fe) 1. R. Ab. 
dant, and would have beaten and killed him, unlefs he had S47. 
defended himfelf againft him, &c. or that (/) the plaintiff 4 ^ 
firft affaulted tlie defendant, who fled from place to place, 
till he was reduced to a neceffity of fighting, &c. And ,j. Ed. 3 ’4*. 
in fome books (j') it feems to be holden in general, that fen See B. i.e. 
ajfault demefne may. be pleaded in bar of any fuch appeal, 
without any fpecial circumflances in favour of the defen- 
dant : Yet how far a trifling aflault may juftify a grievous 
mayhem, as tlic cutting off of a leg cr band, &c. .unlefs it F. Cor. 142. 
happened accidentally in the fcufile, without any barbarous <• Keble 9*1. 
intention, may well deferve to be confidered. However (A) *• 
it feems clear, that if the maim in the declaration be laid in Jj ' 4** Ai le 
A, and the defendant juftify the fame maim, by reafon of B.Vifre74. 
an aflault made upon him by the plaintiff in B. he needs B.Truv.t?}.' 
not traverfe the maiming or the plaintiff in A. or in any 
other place ; for it is apparent, that the fame maim could 
not be given but in one and the fame place; and there- 
fore being juftified in any one place, it is well anfwered. 

Alfo it feems (i) clear, that a man cannpt juftify the ff)s.R.Abf^ 
maiming another in defence of his pofleffions, but onlv 54 ** 



so* 

(a) 1. Inft. 
s8S| >83. 
ft. laft. 316. 


(^) 35 .H. 6. 
39- 30* 

6. PI. 7. X. 

F. OdToi.w 63* 
6 . Coke 44. 
fc) 9. Co. 78. 


(^) Lit. fe£l:. 
501. 

(^) Lit. fed. 
508. 

(/}i.Inft.288. 


2. Inft. 288. 


(r)43'Affizc 

39* 

40. Ainze s. 

I. Inft. 139. 
F.Cor. 2x4. 
43. Affizc 

S. App. 238. 
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in the defence of his perfon. Alfo it is certain, {a) 
that a defendant cannot give in evidence on the genera 
iflbe* that die plaintiff hrft affauUed him, but mult fpedally 
plead it. 

As to tlie third particular, vix. Where an arbitrament, 
or accord with iatisiadion, may be pleaded in bar of an ap*- 
peal of mayhem, 

Seff. 34. It clearly feems to be admitted in the plead- 
ings (^) in fome books, and is faid (r; 'to have been ad- 
judged in a roll not printed, that notwithftanding every 
fuch appeal muft fuppofe the feet to have been done felo- 
nioully, yet inafmuch as at this day it fubjeds not the ap- 
pellee to thelofs of member, but only to damages, &c. as an 
aSion of trefpals doth, it may be well barred either by ar- 
bitrament, or an accord with fatisfa£lion executed. 

As to the^burth particular, viz.Whn kind of rcleafe may 
be pleaded in bar of an appeal of mayhem. 

%0 

Seff. 35. There can be no doubt but that a releafeof all 
manner of appeals, (tl) or a releafe of all manner of a&ions, 
or a releafe of all manner of demands, (e) might always be 
pleaded in bar of fuch an appeal ; a^d that a releafe of all 
manner of aAions (/) pcrfonal may alfo be pleaded in bar 
of it at this 'day. becaule the appellant ihall recover in ir 
nothing but damages ; but while it fubjeded die appellee to 
the lofs of member, it feems queilionable, whether it could 
be barred by a releafe of aflions perfonal, bccaufe it feemS 
to have been then elleemed an aftion of a higher nature, 
and not properly to come under die nodon of a perfonal 
afiion. 

As to the fifth particular, viz. Where a nonfuit in 
a former a^ion may be pleaded in bar of an appeal of 
mayhem. 

SeS. 36. It feems clear, (^) that a nonfuit in any fuch 
appeal, after the plaintiff hath appeared to it, may be plead- 
ed in Irar of any other. Alfo (h) it feems to liave been ad- 
judged, that it may alfo be pleaded in bar of an adion of 
trefpafs brought for the fame maim, and alfo for die bat- 
tery with which it was accompanied; yet howfoeverdie 
law may {land in relation to this matter, if fuch aftion be 
brought for the battery only, without mentioning the may- 
heui I fm not bow it can be barred by fuch a nonfuit, be- 
caufe it is generally holden, that in an appeal of mayhem no 

con« 
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confideration (a) can be had of the battery^ but onljr of the (-a^.App.6o, 
mayhem \ and if fo, it fcems ftrange, that a nonfuit in fuch ,5^ 

•an appeal fliould bar ana£tion of a different nature, brought vide fup.ftfV. 
for a matter which the appeal bad nothing to do with. 22. 

However (A) it feems clear, that a nonfuit in an c^lon of (^) B. App. 
trefpafsi% no bar of an appeal of mayhem. Alfo I take it for ^ 

granted, that a nonfuit in an appeal of before the ^ ^ " 

plaintiff hath appeared to it, is not (c) a bar of any other i. inft. 
appeal or aAion, bccaufe the writ, for what appears to the ) 39 * 
contrary, might be purchafed by a firanger, in the name of 
the plaintiff. • 

As to THE FOURTH POINT, <v/z. How the mayhem ftiall 
be tried, and where the trial lhall be peremptory. 

Sr/?. 27. There is no {d) doubt but that if the defendant 28. Affitc 
put it in iffue, whether the plaintiff were maimed or not, s* 
and pray that the part which was hurt be viewed by the 
Court, in order to have it adjudged on fuch viipw, whether 
there ht any mayhem or not, the Court may take a view of 
the part, and on fuch view determine the matter ; or if there 
remain a doubt imon the view, may fr) award £ writ to the (r) xs. AIT. 
iheriff to return fome able phylicians and furgeons, for the 4^- 
better information of the Court. But it feems, tliat the Court 
cannot proceed to fuch a trial by their view, unlefs the dc- Yil H. 
fendant pray it :* And ih fuch cafe it feems (f) that they arc 21! H. y! 40.’ 
not bound to try it in fuch manner, but may order a trial 4>« AlTize 27. 
by a jury, at which it is faid, (g.) that they may, if they think 
fit, order tliat the jury (hall have a view of the wound: And 
becaufe the Court has fuch a diferetionary power in relation 
to fuch view, it hath been refolved, (h) that the plaintiff in (i6)2.Inft.ii3. 
the appeal muff appear in proper perfon, and not by attor- 
ney, oecaufc that would put the view out of the power of the ‘ 

Court. And it feems to be agreed, (i) that an adjudication 7 *^* 

made upon fuch view is peremptory and conclufive to each ^ 

party- 37 ^Ain«^^ 

26. Ailize 3.:,. 

Se^. 28. It feems to be holden, that the defendant, in 
an appeal of mayhem^ may in fome cafes ^Mage battle \ but I find 
no inftance in which battle hath been aftually waged in 
fuch an appeal. 

II. Of APPEALS capital there are two kinds ; 

X. Appeal of treafon. 

2. Appeal of felony. 
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And first of APFEALS ofTreaftm. 

29. Appeals of as it is faid, (d) might ba 

Braft.118,119. anciently not only before the parliament, but auo be- 
s. P* cV 78.** other courts of common law as well as before the con- 
Con. ‘ ' flable and marfhal, and were determinable by baAle, verdid’y 

B. Appeal 48. or otherwife, according to the courfe of the fevcral courts 
*• U*'* 349 *^ before which they were commenced. But it is certain, 
». ale 150. fjjjtfm-jj appeals before the parliament are taken away by 
I. Hen. 4. c. 14. fet forth more at large '^fh the four- 
teenth feftion of this chapter. But I do ‘not fee any tea* 
fon why appeals of treafon, done in the re^m, Mfore 
other courts of common law, which had before jurifdiftion 
thereof, fhould be conftrued to be taken away by that 
llatute, which by ordaining, “ that appeal of things done 
** within the realm, fhall be tried and determined by the 
«< good laws of the realm,” cannot be intended to retrain 
any appeal determinable wholly by thofe laws, as all the 
appeals befofe the courts of common law feem always to 
have been. 

However, iince there has been no inftance of any fuch 
appeal, before any court of common law, either iince the 
making of the faid ftatute, nor for many years before, the law 
relating to fuch appeals feems wholly opfolcte.at this day ( 2J, 

(1) Appeal* of Treafon in the common law courts feem to be taken awa^ by 
{. Edw. j. c. 9. and 35. Edw. 3. c. 4. by which none ihall be put to anlwer except 
by indiAmcnt or prefentment. i. Hale 349. 

4. Inft. 114. But as for appeals before the conilable and marlhal, ot 
Summary 180. trealbns done out of the realm, it feems clear, that the law 
trary. relation to them is ftill in force, as it always hath been ; 

for the faid llatute of i. Hen. 4. c. 14. by ordaining, “ that* 
** appeals of things done out the realm fliall be tried and 
determined before the conftable andmarlbal,” feems clear- 
ly rather to affirm than weaken their jurifdidion in relation 
to fuch treafons. 

Rufliwonh’s Alfo it hath been adjudged, that the ftatutes which ordain, 
CcllKa.Part that treafons done out of the realm Ihall be tried in the. 
3. vol. 1. king’s bench, &c. do- not take away the jurifdidion of the 
* ***’ conftable and marlhal, in relation to appeals of fuch trea- 
“ ' fons ; as hath been more fully Ibcwn chap. 4. fedion 10. 

And agreeable hereto, an appeal of treafon, Aippofed to have 
been committed beyond I'ca, was actually commenced in 
the feventh year of the reign of king Charles the firjl, by 
Donald Leri Rea, againft David Ramfey efq. before the 
conftable and marlhal, who, for want of fufEcient proof 
to clear the truth of the accufation, aftually awarded, that 
A DUEL Ihould be fought between the faid appellant and ap- 
pellee, for the final determination of the matter. 

Secondly, 
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SscoNDirf Of Appeals of felony there oie four principal 

kinds. 


t. An appeal of Death. 

2. An appeal of Larceny. 

3. An appeal of Rape. 



But before I examine the nature of each of thefe in partU 
cular, I-lhall premife fome things in general concerning wliat 
perfons are capable of bringing them. 


Seff. 30. First, that (a) theinfancy, old age, or other fa) Moor 481. 
imbecility of the plaintiff, is no good objeAion again!!; his SumnuiyxSj. 
bringing an appeal, though it take from the defendant the f 
benefit of vuu^ing battle, and in that refpeft puts him in a the books 
vrorfe condition than he would be in, if the appeal were under cited, 
brought by a perfon capable of fighting ; for*inafmuch as Con. 45. £d. 
tlie defendant has proper means for his acquittal, by putting i* 
himfelf upon a trial by his country, and the imbecility of the *** 

{ >laintifiF is wholly owing to the aft of God, and no ways 
efiens the injufy complained of by him, it is not reafona- 
ble he fhould fuffer any difadvantage from it. And agree- 
ably hereto it feems to have been fettled, {b) of late times, fi) 1 7. H. 8. 
contrary to the numerous authorities (c) in the old books, 
that the parol lhall not demur in an appeal for the nonage of 
the plaintiff. Yet it is certain, {d) that an infimt muft pro- Summarv^ ■ 
fecute fuch fuit by a guardian ; and it is faid, (r) that he igg. 

Jhall be nonfuited for the non-appearance of fuch guardian, Smith and 
upon demand, at any day whereon he is demandable, not- • 

withftanding an allegation that he was not able to come by 4°** 

reafon of ficknefs, or other fuch like excufe. And there (c) 

(/) is a cafe wherein the Court refufed to enlarge the day Dyer 137. 
of fuch guardian’s appearance upon a furmife of his fick- H. 4. 94. 
nefs. But notwithftanding the guardian be fo neceflary in Affixe 10. 
the profccution of fuch a fuit, yet if the infant come into 3' App. 116,' 
cour^ and fay he will relinquiBi it, and yet the guardian F. Age's?, 
will profecute it, the Court may, (g) in diferetion, difehatge 83. 
fuch guardian, and affign another; for it is not reafonable 
that an infant be bound to continue a fuit againft his will 
which demands nothing but revenge, and will be chargeable (J) s?! h. || 
to him. 11. 

(e) Noy 88. 

Datch. 173. (/) Noy 88. Latch. 173. (g) x. R. Abr. aS8. Style 456. Sal* 
held 176, 177, 
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(4}Co.Lit.25. Seff. 31. Secondly, (o) that a voman nuyfue any 
«. laft. 68. appeal except that of the death of an anceftor ; for 

' s! p””? 60I ftatute of Magna Charta, 34, which ordainS) “ iliat 
810001817184. no man (hall be imprifoned on the appeal of a woman, 
** for the death of any one but her-own hufband," reftrains 
not any other appeal whatfoever. 

.... - Se^. 32. Thirdly, That an ideot, (i) or jperibnborn 

isi deaf Sind dumb, or one attainted ('c) of tr^oKr^ieloiiy, or 

S.P.C.60.98. hut out-lawed (d) in a perfonal aftion (fdclong as fuen at* 
CfJn.Aff.ij. tainder or outlawry continues in force) cannot bring any sip- 
pgai whatfoever. 

B. App. 1x8. X46. F. Vtlag. 47. 

And now 1 am more particularly to coiiCder the nature 
of an appeal gf death in particular. 

* 

For the better underftanding whereof, I lhall examine the 
following poigts. 

8. Within what time it muft be brought. 

i. In what county. 

3. By whom. 

As to THE FIRST POINT, viz. Within what time an ap> 
peal of death muft be brought. 

Seff. 33. It is enaifted by the JlatuU efGlouctfler, chap. 9. 
(«)8.P.C.6x. “ that an appeal,” (r) which from the purport of the whole 
JafirafeA. 48. ftatute hath been conftrued to be meant only of an appeal 
of death, “ (ball (land in efted, and (hall not be abated for 
“ default of frelh fuit, if the party (hall fue within the 

(f) B*App.37. “ y®**' tlieday (/) after tlie deed done.” And it hath 
«x. Ed. 4. 39. been holdeiv, [gj that the computation of fuch year and 

(g) S PA:.e3. day is to be made from the time of the wound which occa> 

fioned the death, and not from the time of the death ; and 
this opinion feems fomewhat to be favoured by the letter of 
the ftatute, which is, “ that the party (hall fue witliin the' 
** year and day after the deed done,” but no deed is done at 
the time of the death, but at the time of the wound: yet 
(i)4. Co.4*. tlie contrary opinion is fettled (b) to be law, and is eer- 
«. iait. 320. tainly more agreeable to the intent of the ftatute, the plain 
3. loft. 5j. import whereof feems to be, that the appellant (hall not be 
*. 4 ^ 7 ’ adjudged to have made default of frefh fuit, unlefs he have 

been negligent a year and a day ; but negligent be could not 
be as to the bringing an appeal before the party was aftually 
i^ad, becaufe till then no appeal lay. And agreeably hereto 

it 
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it feirtfas sdfb to be fettled* {a) that if a ^ribn becothe (<») a6* Aff. 
acceffary after the death, by iettivingthe offender, an ajqxal .. 
lies againft him at any time within the year and day after fnch || p. c. 631 
receipt, becaufe until then the appellant could not poilibly 1; inft. i»o* 
be guilty, of any negligence aii to the bringing of an appeal 
againft the receiver. Aifo if an appeal had been abatra by 
the demife of the king^ before i. Edwi 6. c. 7. (by which 
thij^i^M£a]ii2{^s provided againft.1 it feems (b) clear, that 
^e appellaiftn|^ht have fued a re-attachment againft the B. App. Si. 
^^ipcllee, within the year and day after fuch demife, for that 
he was. in no defiiult, and othCrwife would have been With> 
bui remedy* 7. Co. 30.’ 


Sett. 34. It feems, that the year and day, in any of the 
cafes above-mentioned, are to be computed from the begin- 
ning of the day on which the death, or receipt, &c. hap- . . 
pened, and not from the prccifc minute, or hojir; becaufe 
regularly tlie law makes ho fradion of a day ; and there- Co. Lit. 130. 
fore (c) if the pirty die at any time- the firft day of Januaryi 255. 
the year lhall end the firft day o( January followng. ^°tn& $3 

As to THE SECOND POINT, viz. In what county an ap- 
peal of death muft be brought. 

SeS. 35. I (hall take it for granted, that it is a heal {d) x8.Ed.3i 
ttBiony {a) and confequently cannot be brought in a foreign 3 *- 
county. But if a perfon happen to die in one county of a p 
Wound received in another, it is faid, (e) that the appel- 
lant had, by the common law, his Aedion to bring his («)s.Halei63‘. 
appeal in either county, and that, in every fuch cafe, the 3* H. 7. la. 
trial ought (/) to be at the bae, and by a jury returned ^ H. 7. 18. 
Cf) from the body of eaCh of thofe Counties. But fince puf 
me making of 2. aiid 3. £dw. 6. c. 24. by which it is attible of 1. & 
enafted, ** tliat in fucU calcs, the party td whom appeal 3.Edw. 6. 14. 

of murder lhall be given by the law, may commence, «*“■ 

*' take, and lue appeal of murder in the fame Coiinty where ^ 

the perfon telonioully ftricken,or poifoned, lhall die, &c.” 

1 take it for granted, that fuch an appeal in the county '^nck 410. 
wherein the party died, may be tried by a jury of fuch coun- Dyer 4s. 
ty without the joinder of any other. 24*^^ 

I lhall not in this place examine in What county acceffatics 
tb murder are to be appealed or tried, but fiiall refer the con- 
fideration thereof to the chapter concerning the arraignment 
of the PEJNCIPAL AND ACCBsSAEY. 


xn 


Ai 



SoS Of A P P E A L. 3 k. 1. 

As to THB THi&n PO UT, vix. By t^ooi sn appesl of 
death is to be brought ; 1 Bull ehd^vour to (hew, 

s. Where it may be brought by a wife ; 

2. Where it oiay be brought by an heir* 

_ As to An APPEAL of Death by a mfct the faUowing Par- 
ticulars feem moft obfervable. 

Vide infra Se/l. 36. FiRST, She muft be able to prove, not only 
that (he was wholly innocent herfelf of the death complained 
of, but alfo that ute was the lawful wife of the decerned at 
the time of his death ; for it feems to be clearly fettled, (u) 
*o'Ed ^ tie unquesaceottpkinluttlmatrmome” is agoodpleainfuch 

17! Affize 3!' appeal, and triable by the bilhra’s certificate, who, if 
T1.H.4. 14. the marriage were unlawful, by reaton of a precontraft or 
S. P< C. 59. confanguinity, or otherwife, ought to certify againft tlie 
Summary 181. appellant. Alfo it is laid down as a rule in the old books, 
(i) Brazils. ^ appeal of tlie death of her buf- 

c. 29. * band inter brachia fua interftili et non aliter. By which words 

Flet.l.i.c.35. ** inter brachia fua " according to Sir Edward Coke^ it is 
P'C* S®- to be underfiobd, that the deccafcd had the wife lawfully in 
pofleffion at his death} and if this be the meaning of them, 
'* thus mtich at lead feems to follow, that if the huiband were 

divorced from the wife at his death, though by a voidable 
fentence, Ihe cannot maintain an appeal Yet it is generally 
holden, that a wife who hath eloped from her huiband may 
have an appeal of liis death, as fhall be more fully fhewn in 
WS.P.C.S9. the next leAion. And Staundford [d) feems to underftandthe 
import of tlie expreffion above-mentioned to be this, that 
the wife ought to have had the deceafed in her view, and to 
have been prefent at his deatli, which is moft certainly not 
necefiary at this day. But finding little more faid concern- 
ing this matter in any other modern book, 1 (hall leave the 
farther confideration thereof to others. 


*7. AflSze 

F. CoToncti. 
Co. lit. 33* 
y.Co.Calvin’s 
Cafe, i}.b. 

S. P. C. 39* 
Cf)B.App. 

148. 

(^)B.App.i7. 
I. Inft. 33. 

S. P, C. 39* ' 
Con. 

s. Inft. 317. 


Seff. 37. Secondly, In fome cafes a woman may have 
an appeu of the death of her huiband, where ihe cannot 
claim dower of his lands ; as where the huiband was at- 
tainted (r) of high treafon at the time of his death } for af- 
ter the attainder he was ftiil her huiband as much as before, 
and (/} it is the lofs of her huiband which is the caufe of 
the appeal. Alfo where a woman elopes from her huiband, 
it is faid, .that fixe may liave an appeal (g) of his death, 
though not a writ dmer ; for by the common law Ihe 
might have had both } and the fiatute ofWeftminfter thefeeand^ 
c. 34. which takes from her tiie latter, leaves the other as 
before. 

Sea, 
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30 >. 


Sea. 38. ThirolT) If fuch Reliant takeRnotherbnf- (<i)Satn.i8t. 

, band either before, or pending the appeal^ (he puts («) an S.P. C. 59. 
end to it for ever ; forming given her only from a re^rd to *• 
her widowhood, it cannot but ceafe when that determines, ',tg’ 

and 1 ?ein^ once barred, it is barred for ever. And on this (i) 1K H.4! 
ground It feems alfo to be certain, (i) that if Ibe marry 48. 
after judgment in appeal, (he cannot pray execution. How« B. App. 109. 
ever it feems clear, that in fuch a cafe the appellee ihall not i**’ *** 

( clJMMdMidUgsd^without the king’s pardon : But I do not SeeVfo the 
jjfl^t fettled (a)^hat ought tobedone with the appellee in books above 
iMi a cafe. But thus much feems to be certain, that the cited, 
king cannot proceed againft him by way of indiAment, be- (0 B. App. 
caim he is attainted already ; and therefore it mayproteblj 
belrgued, that the Court may award execution a^inft him, h. 7. 10.' 
‘eimer ex offido^ or at leaft at the demand of the king ; for 8. H. 4. n, 
otherwife he would fave his life by reafon of the attainder P.Sc.Fac.4t. 

by which he is adjudged to lofe it. **',?• **• 

J „ 9. H.7.S. 

S. P. C. 166. (</) i, Leon. Vide it. Ed. 4. 71, 7}. 


At to the APRS At. of Death by an heiry the following par- 
ticulars feem molt remarkable. 


Sea. 39 . First, If the deceafed had a wife at the time 
of his death, and fuch wife were wholly innocent of it, Ihe 
only, (t) and nbtrthe heir, hath i right to tlie appeal t and (f)KeUw.ito. 
whetlier Ihe* bring one, or wholly neglect it, and though sl'p.'^.'^Vg.*' 
Ihe die or marry within the year and day, the heir cannot xo.6* 43.’ ‘ 
bring an appeal ; and the reafon hereof, according to Keilwajy (y^Keilw. 

(/) is this, that the appeal being once-outof the blood, ihall ' 

not return to it again : Yet (g) if the wife herfelf had a fliare ^ 

in the guilt, the heir may have an appeal againft her. But jones4ij. 
if the petit treafon be pardoned by the parliament, it feems, i8.Edw.4. i. 
that (A) the, heir can bring no appeal; for he cannot P. Cor. 459. 
bring it for the murder only, becaufe the petit treafon in- |"p'0 *’ '**• 
eludes in it murder arid more, and being the greater ofience (^ybyerVo* 
drowns the lefs, and therefore the pardon of it feems to. par- i.Lcon. 316. 
don the murder alfo. 

Sea. 40. Secokdly, Every fuch appellant muft be ieir » 7 * Ed. j. 
general (i) to the deceafed, by the common courfe of the p^Cor. 311.. 
law, unlefs the (A) heir general had himfelf a lhare in the SammaryiSil 
guilt, in which cafe the next heir Ihall have an ajmsd S.P.C. 59. 
againft him. But a father cannot (/) have an appeal or the *S* 

death of his fon, becaufe he cannot be bis heir. Neither 
can (ffi) can any one bring an appeal of the death of a per- s.'p.C. 60.' 
fon attainted of treafon or IHony, except his wife, becaufe (/)P.Cor.4r. 
he can have no heir. Neither Ihall z Jpeeial heir, (n)' by (*») B.App. 
ftie cuftom of herougb Engliflty or otherwife, liave an appeal 
of the death of his anceftor, becaufe he is not his next ge- r^;s.i’.c.^'$9. 

X 3 netal SummaryiSs. 
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nentl beir .; md ytA be wMinheritable to fuch of his lands tq 
which the cuftom 'extend, And for the like reafon, if 
the deceafed, at the time of his death, had tim Ions, the el- 
f «)$.?. C. 6 o. der whereof is attaint^ of treafon pf iidony, neith^ (a) of 
f. Ib&. 8 . 13. ihein pan have an appeal ; not the Mdei’f Ixcaale of the at? 
ao.H. 6. 43. tainder i not the younger, becaufe he cannot be heir to bis 
ButF.^Con ftther while he has an elder brotlicr; who though he bp 
3ti. feems’ lopked upon as dead in law to feme purpofes, is yet in truth 
contrary. alive, and capable of for^iting all the priv ilegai ftjaeigaiang 
to the heir, though not of taking benefit fapfuany of tbeiSk.; 
But notwithftanding a younger &n cannot Ijring an appt£^ 
of the death of tlie lather, while there is sut elder fon of the 
jerne father living, yet if the eldeft fon be by one venter, 
and the middle and younger fon by another, and tlie ml^l? 
die fon be killed, the youngeft only fhall have an appeal df 
his death, becaulb he only is his heir, as being of tlte whole 
(i)j.E.4.is. blood with him; and therefore, (6J it is no good plea toaq 
P.Cor. *8. appeal for the death of a brother, that the appellant has^. S. 
p. elder brother living, without fhewing, that y, S, of 

tlie whole blopd to the dcpcafed. 


(0 xi> H.4. 
^i.b. 12. 
j.H. 7. J. 

16. H. 7> 1;. 
5. P..C. 59 . 
Summary 182. 
B.App.30.88. 

704. 141. 144. 
CtOiiM.jUs. 
B. App. 156. 
ti. H. 4. II. 
((fJS.P.C. 59. 
Dyer 69. 
(./)2e.H.6.43. 
ii.H. 4. 12. 
Summary 182. 
B.App. 30.88. 

104. 141. 144. 
(y) 8 up.f. 39 . 

i^i)Sum..i82. 
13. 4* 

II. H. 4. II. 
fi)s.p.e.59. 
(ih8.H.6.i3. 
7*.5> 

}«. 7 * > 5 * 

ti.H.4,11,12. 

B.App. 141. 

»44- rs«* 

U) 2. Leon, 
i]. feefna ' 


Seil. 41. Thirdly, If an appeal be once commenced 
by an heir, who dies hanging the luit, it feems to be agreed, 
by (c) alraoft aU the books, tliat no other heir can after? 
wards .proceed iii fuch appeal, qr coipme’xoa new one, foif 
that this is a perfonal a^ion, given to the Heir In refpe^ tq 
his immediate relation to the perfon killed, at the time qf 
his death, and, like other perfonal anions, fhall die witli the 
perfon. But fome (d) have holden, that if the 1^1 h^irdie 
within the year and day, without commencing an appeal, 
the next heir may bring one. But this is made a doubt by 
otben, (r) and the generality (/) of the books feem to £1? 
vour the contrary opinion, as being more agreeable to the 
reafon of the calc abQve.-mentiQned, and the general tenor 
of the law iq relation to appeals, which, in no ca^e that t 
know of, will fuifer the right of bringing one to he tranf* 
ferfed from one to another; and therefore, as in cafe 
'Vyhere the deceafed hath a vrife at the time of his de;;th, whq 
dies within the year ^nd day, the heir b^th no right to aq 
appeal; fq if he have an heir at his. death, in whom the 
right of the appeal is veiled, and fuch heir die within the 
year and day, it feems, that no other heir fhall have an ap? 
peal. Yet it is holden, (b) by Sir Matthew Hale^ and fomq 
others, that \f thq firft heir get judgment in an appeal of 
death, and die, his heir may fue execution. But this is 
doubted of by Sir WilUam Staundfwd { i j, and feems contrary 
to^ many (i) of the old books, and not eafUy reponcilable 
with the reafon of the cares abovemendoned. But whether iq 
|bis cafe the Court t^ [l) .xua ^waidexmatiqu either ex ^ 
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j£r/«y or at tbe demand of the king, may deiferveto be eoii& 
, der^, for . the, reafons given S^. g8. Alfo if a perfon who 
it killed have no wife at the time .of his deatl^ and no iffiie 
but daughters, and alt thofe daughters die within the ymr 
md day, it may reafonably be argued, that the heir male may 
have an appeal, becaufe therightof bringing onenever vefted 
in any other before. But finding this cafif in none of twe 
BOOKS, I lhall leave it to be more fully confideredby others. 


42 . T?{fliTHLY, Every fuch appellant muft not 
iSf% be heir general to the deceafed, but alfo heir male ; and 
dris depends upon Magna Chakta, c. 3^. by which it 
is |hafled, “ that no one lhall be taken or imprifoned««» 
Ae appeal of a woman for the death of any one but her 
y own hulband.” And the Judges are fo far hound to take 
notice of this ftatute, that if a woman bring.an appeal of the 
death of her father, or of any other but her hulband, they 
ought, [a) ex efficiot to abate tlie writ, diough the defendant 
take no exception to it. But it is faid, {b) that by the corn- 
nion law an heir female might have brought an appeal of 
the death of her anceftor, as well as an heir male. And it 
feems (t) to be the better opinion at this day, that the heir 
male of the deceafed, who derives his blood through a fe- 
male^ may have an appeal, as the uncle being heir on the 
part of the metl^ or 4 hegrandfon by a daughter, &c. and 
yet the motlter in the firft cafe, and the daughter in the le> 
cond, could have had no appeal; for inafmuch as by the com- 
mon law, fuch mother ana daughter bad not only a right to 
bring fuch appeal, but alfo to have fuch right derived 
trough them to others, it feems hard to conftrue the fia- 
tute by depriving them of the former to take from them the 
cither alfo; efpeciaJIy confidering, that an bar male who 
derives his blood through females, feems no way leis worthy 
to bring an appeal, than if he had derived it through males ; 
and all ftatutes wha'foever which are made in abridgment of 
any right of the fubjed, ought to be ftriSly conftrued. 


(a) 7 . Off. 
Court 7. 
io.£<iw. 4. 7. 
(3)2.1nfi.68. 
t.Inft. aj. 

(r) Sum. 18]. 
t. Tnft.68. 

F. Cor. 385. 
the contrary 
adjudged by 
air the Judge* 
in the Ezm« 
quer-Cham- 
l>er,butone. 
to. H. 6. 43. 
Qji. i7.£d.4. 
I. 

I. Inft. 25. 

S.P.C. 58. 
B.App.104. 


Seff. 43. Fifthly, in every fuch appeal, by one, a^ (4)*i£.3.s3. 
heir to the deceafed, it muft fpecially {d) appear by the writ, 
or at Icaft by the count, in what manner he is fo. s!p^^8i*** 

Summary 187. ifBulArs.JV 
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Aw now I am come to am afpeai of I^rctny 5 for the 
better underftaniding whereof I ftiall conlider, 

1. By whom an appeal of Larceny may be brought. 

2. Againft whom it may be brought. 

3. In what conpty it may be brought. 

4. Within what time it may be brought. 

j. In what cafe there lhall be reftitution of tfisj gta fefejt^ . 

As to the FIRST POINT, vix. By whom a^^ppe al of 
tny may be brought ; the following particulan feem moK 
rema rkable. 

ppPrytT" ;#1. a 

44* F I B.ST, There is no neceffi ty that the appellant h Wc 
(«) F, Cor. abfolute property of the goods ftolen ; for it feems agreeJ^ 
Latch. 127. a carrier, or even a fervant, (a) to whom goods are dc-. 

S.P.C.60.* livered to be carried to a certain place, or church- wardens 
(3 ;ji.H.4.x 2, having (i) poiTefSou of the goods of a church, -or in gene- 
X2.H.7. 27,281 peribn whatfoever, f^:) who is fo f^r intrufted with 

37*116.20 21. goods of another as in judgment of Jaw to have the pof* 
(02.E'dV.*5*y#®”» of them, may have an appeal 

2. Ric.a. of larceny againft any one who (hall fteal them, foj that they 
3- H. 7, 12. have a fpecial kind of property in them againft a[ilftrangers : 
5 * 7* 18. 5t Items that they may either bring a general (^) appeal 

Brkk goods, or a fpecial (r/oi)C fpr .tlie goods of 

c. 16.* ’ 7 - S. in their cuftody. Alfo it is (aid, th^t a perfon who 

Sceb. i.c.)3. hath been robbed of his goods. Hill continues fo have fp far 
^• 3 * the pofTcflion as well as the property of them, that he may 

appeal of larceny againft any ope who ftall ^tcal 
robber, as (hall be more fully (hewn in the 
c, 26. ’ ^ next feSion. But it feems (/) clear, that no one can main-' 

F. Cor, IOC. tain fucli an appeal who has the tare charge of goods with- 
IT ^ as a butler or cook, who m my ownlioufe 

^ ’ . iiguic charge of my goods, for that in fuch ^ cafe thp 

B. Cor. 142. whole poflTeffion, as well as the abfolute property, in the 
B. App. 91. judgment of law always continues in me. Alfo it is certain, 
(/)3.Inft. that a villein cannot (g) have an appeal of larceny againft his 
«2e'b I c of his goods taken by the lord, occaufc {h) 

f.6. the lord by feizing them makes them his own ; but it is 

Cj^>lSum.|84. agreed (i) that a villein may have an ajjpeal of death or an 
S^. P.C.60. appeal of rape againft his lord. Alfo it feems clear at this 
F. Cor. 17. day, that any tenant who is not a villein, may have an 
b!app.* 54! appeal of larceny againft his lord. 

(3)Lit.r.i77. (i) Lir. f. 189, 190 Sum. 184. {k) S. P. C, 62. 

45. Secondly, There is no neceflity that the 
wrong for which fuch an appeal is brought, be immedi- 
atcl V done to the perfon of the appellant ; mr if a fervant be 
/'/ySum. 184. robbed of the mafter’s goods in his cuftody, the mafter (/) 
(w) Latcn . bring the appeal as well as the fervant ; and in fuch cafe 
Sum.i84‘ commences it (hall prevent {m) the other. Alfo 

S. P. C. 6i- “ be robbed of goods wherein another is jointly inte- 
F.Corone392* refted with him, surd die, the fu^ivoy may b^ing an ap- 
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peal. Alfo if I be robbed bf J. who afterwards is robbed 
«f the lame goods b3r A. it u faid, (a) that 1 may have an 
appeal of larceny againft B. ixcaufe A. claiming no pro- p ^Jr ’ 
perty, bat taking the goods merely as a felon, had, in jadg- jj.EdwWt* 
ment of law, iheitber any froferfj nor in them, K.cilw. x6o. ' 

but the fame wholly continued in me. But if the goods B.j^peal too. 
had been taken from me by a trefpailer, under the pretence 4 * ^ 7 * 5 * 
of fome title, and fuch trefpailer had bwn robbed of them, •***• 33 * 

^t jjy pgfqfeaWhfigyM have no appeal for them. Neither can (T) sum. 184. 
SS^ecutor (^)e^g an appeal for a larceny frpm the tefta- S. P. C 60. 
to^ becaufe fuch larceny, at the time when it was com- 
mitted, was no injury to the executor, but to the teftator 
onli; and therefore tne appeal for it being a mere peafnnal 
a^n, and wholly veiled in the teftator, there is no doubt 
that it dies with him, as all other aflions for mere torts do. 


^ As to THE SECOND POINT, vi%. Againft whom an appeal 
oflarceny may be brought. 

KtB. 46. Having incidentally Ihewn what is moft con- S.P.C.6*. 
fiderable relating to this point under the former, J ftiall only (^B.Cor.50. 
take notice In this place, that this, or other appeal lies againft ij.Edw. 4 .’t! 
OH infatU, (<?) as well as againft 7^ perfon of full age-, and S.P.C.Sa. 
againft a feme covert, (d) in the fame manner as if me were 
foie, without taj^^ notice of the hulband. 

As to THE THIRD POINT, viz. In what county fuch ap- 
peal is to be brought 

3 $. 

Seff. 47. There is no doubt, but that, like all other(;) ii.H.4.93. 
appeals, it is a local adtion, and mnlt brought in the 437 * 
county where the felony complained of was done. Yet if D'yer^sS.Vs, 
one rob me in the county of A. and afterwards carry my 40. ’ ’ 

goods into the county of B. 1 have nfy eleftion (f) either to (/) 7'H.4.43. 
bring ail appeal of robbery in the county of A. or an appeal 39 * 40 . 
oflarcety in tlie county of B. becaufe the polleffion as well as g' p' ^ * 
property of the goods continued in%)e, in judgment of law, i6..Affi»3s. 
after the robbery; and therefore, in what place foever the 7 -Cokes, 
robber keeps them from me, be felonioufly injures me in the p’ 9 ®'’*’** 79 * 
pojfejjion as well as property of them, and confequently may g 44^* 
as properly enough oe faid to fteal them from me. Yet he b!i. €. 331.9. 
ftnul be appealed for the robber in the firft county only,^ (g) Sum.iS^ 
for there only he was guilty of taking from the perfon, with- 7 - Co. s. Con. 
out which there can be no robbery. Alfo (b) if one take 
me from the county of A. into the county of B. and there 71. 
rob me, he ftiall be appealed (ot the robbery in the county ' 
of B. only, for be was guilty only of a trefpafs in the coun^ 
of B. But ( i) if one bring my goods into the county of B. (/ ys.P.C.63« 
byreafon of a menace in the county of A. it may be queftion- 
cd which is the proper county for ^bringing of the appral. 

As ■ 
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As to THS rovxTH FoiVT, viz. Wkl^ whsl tine an 
appeal of larceny is to be brought. 


rtf)Sum.t8e. ^ agreed (aj at tins day, tiut it 

S.P4;.6 »,i 6 5* P*7 ^ fved at any time, as well after as within tile year and day, 
^.App.37.6^ if the plaintifthaTe made frtjh fmti for that the fiahat if 
7. H,4. 44. Glictjitr^ c. 9. which requires, that an appeal be brought 
“ within theyear and day,” hath been conurued {ij to in- 
(S) Sup!o33‘. that of death ; an |f 4 ( ! li Liijai i wxj^ 

^ F* ' ' feems to have limited no certain tivat^r tlie brinmg^ 
of an appeal, but to have fdfered it to brought at amy 
time by one who had made fuit ; the nature whereof 
be more folly conftdered in the fiftieth feftion. it 
items, that one who has been guilty of a grofs negle&in 
purfuini; the offender, may be Wred of inch an appeal^.1 
well within the year ana day as after, for that the co**^:« 
(r) s. Inft, feems (c), in all appeals, to have .required, thi’*' 

jij. ' the appellant Ihould have maae fiat ; and the faid fta- 

tuie of Gloie^ett which takes asray the necefiity of it in ap> 
peals of death brought within the year and day, extends not 
to other aj^ieals, 

As to TfiE FIFTH FoiHT, v/9. la what cafes there ihall be 
a reftitutipn of the goods ftolen. 

Self. 1 ihall premife, that until (i^ foch goods are 
36 . 7 . feiaed to die ufe of the king, or of fome other perfonclaim- 
p. Eftrsy 1. ing them under THEcxowNas being waift,orthegoodsof a 

rightful owner, without any frelh iuit or ap- 
f, Co. *109. ’ peal, may feize them wherever he finds them; but they ihul 
). ^ale 541. not be reftored to them after fuah feiauts by others, without 
bringing his appeal &c. 

And for the better underftanding in what cafes a reftitn- 
tion of the goods fo feized ihall be awarded on fuch an ap» 
peal, I ihall examine the following particulars. 


1. Whether it neceilarily require a freih fuit. 

# 

2. What ihall be efteeiped a freih fuit. 

I 

3. By whom, and in what manner, fueh freih fuit Hull bd 
inquired and adjudged. 


4. How ftr the appeal molt be proiecuted. 


5. Whether the appellant’s title to fuch reftitution 
iliall be preferred to any fubfequeut title claimed in the 


6. WhctbcF 
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6. Whedier thrre Ihall be fucb a reftitution any othfr 
jrofeention befidcs that of appeal. 

7. Whether there ihaU be a reftitution to any goods not 
mentioned in the appeal. 

As to THE riRsT rAETic(Ji.AEy vtz. Whether fochrefti» 
tution neceftarily require a ftefti fuit. 

5^ KT-'.^plIy appears to do fo by almoft all the 
(0) rclatinf to this matter% that it feems needleis to (<*) See the 
cirKuthorities to prove it. S 

£ CO THE 8ECOHD PAaTJCU|.AE, vIz. What (hjn?^ 
ed a frelh fuit. 

. 


51. It feems to have been anciently holden, (ij W 
slnftto make a fiejh fwU tbc party ought to have railed a 
HUE AHD CRV With all convenient fpeed, and 4fo to have s! p. C.^ 
taken die offender. But at this day it feems to be fettled, 16$. 

(c) that if the party have been guilty of no grofs ncgle^ 

but have ufed all rcafonable care and diligence *in inquir- 

ing after, purfuing, and apprehending the felon, he ought to li. 4. 44. 

be allowed to have made fufficient fr^ fuit, whether any s'.P.C.es.ia5. 

HUE AND CRY were levied or not, and whether fuch offender Q^.ilet.64,6s, 

were taken by m^iTs oPf^ch pqrAtit, oy withoqt any affiHr 

anqe from it. "Jr 

As to THE THIRD PARTICULAR, v/s. By whom, and in 
what manner, fuch ftelh fuit ihaU be inquired and adjudged ; 

StS. 52. It feems, (d) that it is nfual and proper to make (iQ 4.Edw.4« 
luch inquiry by the fame jury that tries tlie principal mat- >i. 
ter; and it is certain, that upon the finding of the rrclh fuit 
I>y fuch jury, the Court may award a reftitution : And in 
iuch cafes wherein the appellee is condemned without any 
trial, as where he is convi£led by his own confeffion, or out- 
lawed, or ftands mute, &c. it feems, that the Court may 
make fuch inquiry, by any {;) inqueft of office, returned for («) S. H. 4.f. 
inch purpofe, and on their finding the frelh fuit award a 7 * H. ^ 31. 
yeftitotion: But in either' cafe fuch inqueft is hut an in- *' *^«“* 3 *«j* 
quell f/j of office, and perhaps is not abfolutely neceftary, Cont.* ^ 
but required chiefly for the fatisfiiAion of the confcience of s. P. C. i6S. 
the Judges, in a matter which, if they think fit, tliey may, (y)S.P.C.i(a, 
by me purport of fome authorities, (r) examine themlHves, 
as they generally may (according to lome (b) opinions) any «£« 

points of this 

feaion, and Raftal 5*, 53. (^) Vide F. Cor. 379. 39^- {h) 14. H. 4. 9. 3. H. 6. da, 
t. H. 6 . s> Yel. 154, ,. Browalow aiy. s. Sid. 4^. Contra, Latch, ait. 

a. (.eonard in. aii. 

matters 
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BLa. 


Sii 


matters whatfoever inqairable by an inqueft of office, efps- 
cially («) if the parties interefted in the thing in qneftion be . 
. '®*’ willing that they Ihould do lb: And agreewly hereto it is 
(^)SDm.i85. bolden, in the beft authors, {b) that the judging of frelh (bit 
S. F. C. 6x. lies in the difcretion of the Court; and mere is a cafe (e) 
wherein a writ of rejiitutim of the goods' ftolen was aAual- 
B F^Suit^** without making any inquiry of the. frelh fuit ; 

book wherein this cafe is reported, it is made a 
i66. quartt whether Aich inquiry ought not toJ)#UMM|a^tlie 

s. Leon. 108. return of fuch writ. 

As to THE FOuETH paEticvlae, vi*. How hr the ap- 
Mpsekenuft be profecuted in order to intitle the appeUant«t;o a 
leftitution. 


Setl. 53. It feems, that andendy the appellant cou^dj^x.. 
{$!) 44. £dw. no cafe be intitled to a reftitution, unlels (d) the ap^i|<;^ 
were attainted at his fuit; and therefore iffereral app(^S' 
were cointAenced againft the fame perfon by feveral plain- 
Avowry’ I ;i! tiffs, and the appellee were attainted at the fuit of one of 
S. P. C. 165, them, no (f) other could have a reftitution, becaulb the ap- 
n pcllee (fj being once attunted, could not ^ afterwards at- 
f A vu?infra is) to be fettled at this day, that 

u the chap, there is no fuch neceffity that the appellee be attainted at the 
fuit of the wpellant ; and therefore, An« the cafe above- 
mentioned, after fuch attainder at the fui^^ne appellant, 
it lliall be inquired by aninqueft of office, mctlicr the ap- 
pellee were guilty of the fads complained of in the other 
appeals, and made frelh fuit, &c. and upon fuch matter 
found by fuch inqueft, a reftitution lhall oe awarded, &c. 
Alfo (bj if an appellee die in prifon, it feems that the like 
inquiry lhall be made by inqueft of office, and thereupon a 
reftitution avrarded, &c. And (i) if an appellee be out- 
lawed, or have tlie benefit of his cleigy before conviftion, 
S. P. C. 166. or ftand mute, or challenge peremptorily above twenty ju- 
(/) i.Hale Q,. break from prifon, perhaps a reftitution lhaU be 

aif ‘Ed. 4. 16. awarded upon fuch an inqueft’s finding the frelh fuit^ with- 
10! H. ‘4. 5. ' out any farther inquiry whether the appellee were guilty or 
4«. AiSze 39. not; becaufe by refuung to take his trial, he tacitly feems 
ft. R. 3. 13. to admit hiiAfelf guilty. Alfo if one bring an appeal againft 
ftk Affiz^fts whereof one is attainted, %nd the other acquitted; 
P.’cor.4». * yet (kj it feems he lhall have a reftitution. But (Ij if 
71.194.fti7. toth the wpellees had been acquitted, it feems, that the 
37 ^ 446 . appellant would never have bis goods again, though it 
* were exprefsly found that they were his goods, but he 

(i) S. P. C.‘ fball forfeit utem to the king for hb fiilfe appe^. But 

166. 

(/) P. Cor. 3^7. 5. Coke 110, 


ter concern- 

ingjudgment. 

Contra, 

4.E. 4. II. 

U)S. P.C. 
166. 

7. H. 4. 31. 
F. Cor. 81. 

S79* 

Forfeit 15. 
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Ch.a3. 

^»re if. ibis ought not to be nnderfiood of fuch goods 

only (a) as were before leized to the king’s ufe, as naving Vide fup. 

been waived) &c. 

5. Coke lie. . 

S. P. C. tS6. contra. 3. laft. atj. 

AstoTHEriFTHPAiiTiciTLAii)v/2.Whethertbeappellant’s 
title to fuch reftitution ihall be preferred to any fubfequent 
titl&««*qsdian the soods. 

SSeff. 54* It Aems dear, that the appellant’s title to fuch 
reftitution fliall not (i) be barred by any feizure of fuch _ 
gottis, as being waife, or eftrays, or the goods of feIoP§j,fr ’ ! ' 

nw (c) even by a iaie of them ie/ia fide made in marlut j. coke 109. 
pi Art, Ac. XI. £d.4.iS. 

L* Kcly. 35. 47. 

|i>^ e books cited feft. 49. Qo. Het. 64, 65. F. Avowiyiji. Cor. 71. 318,319. 
iP^pp. 14. (r) Keyllag 34. 47. - Q11. Moor 360. Foph. 84. 1. And. 344. 

1. Hale 343, 544. 

And by the like reafon it is certaili, that the profecutor of 
an indiftment, ftnce the ftatute of 21 . Hen. 8. c. / 1. fet forth 
more at large in the next fedion, (hall not be barred of 
his i^itution by any fuch feizure, or fale in market overt, 

Ac. lU 

(1) jPor nitudtf^Tert, fee 4. Comm. 449. z. Inft. 713. Mirror c. i. f. 3. ' Cro. 
Jac. wUSmlkfR 131. 5. Rep. 83. 11. Modem 5x1. and by 1. Jac. i. c. xi. the fale 
of any goods wrongfully taken to any pawnbroker in LtHdon, or within two miles 
thereof, iliall not alter the property. — But refpefting pawnbrokers, vide 30. Geo. x. 
c. X4. and 14. Geo. 3. c. 41. and the Cafe of Parker v. Patrick, 5. Term Rep. 17$. 

As to THE SIXTH PARTICULAR, v/x. Whether there ihall 
be a reftitution of the goods ftolen,opon any other profecution 
befides that of appeal. 

SeB. 55. It feems to be clearly agreed, (</) tliat by the VL.^.s> 
common law it could not be had upon any other profecu- F.Gor.6s.46o. 
don whatfoever : But to remedy this inconvenience, it is S. P. C. 66. 
enaded by 21. Hen. 8. c. 11. “"That if any felon or felons **s* 

“ do rob, or take away any money, goods, or chattels, from Latcl^*i44.'** 
“ any of the king’s fubjeds, from their perfons or other- Haies+i* 

** wife, within this realm, and thereof the laid felon or felons 
be indided, and after arraigned of the faid felony, and 
** found guilty thereof, or otherwife attainted by reafon of 
“ evidence given by the party fo robbed, or owner of the 
“ faid money, goods, or diattels, or by any other by their 
“ procurement ; that then the party to robbed, or owner, 

(hall be reftored to bis faid money, goods and chattels { 

** and diat as well die juftices of gaol-ddivery, as other juf- 
dees, afore whom any fuch felon or felonslhaU be found 

guilty, 
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** gtiiity, or otherwifeattaintedy byreafoh of evidcMse gitefi 
*♦ by the patty fo t<d)b6d( or otendi', of by any otter bjf* 
their ||ro(:Qrement, have power by the laid aft to awards 
** from time to time, writs of ^itution (2) for the faid 
" mbhey, goodSy and chattelsy in like manfief as though 
** any felon or felons ivere attainted at the ftth of the 
** party in appeal.” 


(i) T'btre hat been no ^it of reilitntion fued out thefe tKe’l^wijr 

arc produced at the trial, the Court will order them to be reftor^Uo the owhea; ' 
not reftored, the owner may after profeeudon recover them from the pcrfon Who%n« 
verti them by Sn afiibn of trover; Loft; 88. Vide Harrii vs Shaw, B. R. ll< 349. 


iffi-irsns. a. Sir ^tUitmt Stainidftrdi (a) in his conflnlAibri 
of this uatutey feems to incline to an opinion, that the pttjf-. 
a. Hale 345* jjgyg j reftitution by virtue of it, without makin^a^^ 
freui fnit } imd this - feems to be agreeable to prafticd^K 
the purport Of the firft part of the llatute, which feOmS^' 
require no more iii order to intitle the party to areftitutiona 
than that the indiftetf be found goilty (2) Or othertrife atr 
tainted by ];tM evidence &C; Yet if it uaU plainly appear W 
the Court, that the party hath been guilw of groft n^left 
in profecuting theofiender, it -may reaionably teaf^ed,. 
that he is not intitled to a reftitution ; for the latt^parf 
of the ftatutey by ordaining that inits«q£' reftitotiq^ mall 
be awarded as though the felon had been ahvnted in )th ap- 
peal, feeihs to imply, that it is a fufficient favokii^'wiSiiin the 
intention of the makers of the ftatute, to the profecutor of 
an indiftment, to give him a like remedy for a re^tutioii 
of his goods, as the common law gave to me plaintiff in an 
appeaL 


fi) In the pardcular cafe of horie-lleaiing, it it enaded by 31. EUz. c. za. tlud 
where horfet arc ftolen and fold in open market, and the owner claims them agaiU 
withih fix month!', and pays the buyer as much as they soft him, he Hull have them 
again, witbeu frofeattimt. 


< 4 ) Sup. f. 50, Bat it is certain, (b) that the plaintiff in ah appeal, who 
S'* S*' appears to have been guilty of fucb a negieft, cannot demand 

a reftitution by the common law. And the confiruftiOn I 
would contend for will appear the more reafohabte, if it bd- 
coniidered, that it hardly can be imagined to be the intention 
of the makers of the ftatute, to give the party a gmater bene- 
fit from a conViftion gronnded on his own evidence, ash 
conviftion on an indiftment may be, than from aconviftioii 
on the evidehoc ef otiiers, as a conviftion in appeal mufti 
be. 


Howeirer) if it Iball appear td the Court, uptm theUvi^ 
ticuce.at tilt trial or o^rwife, that tiie patty bis beeA 

. nut* 



C6.i3. AJPPISAL. 

reafembly ililigent in pfOfecntii^ the ofieoe^, 1 iiadiiy 
4nnt, tl^t the jeftices may, if, they tbiiik fit, in th^tr 
difcretion award a leftitutioh, yridiout making any inquiry 
concerning the fiefii fuit. But fills feetns to be no more 
than they may alfo do in appeal, if they think fit, as 1 
have already more folly endeavoored to fhew in feftton fifty- 
two. 


i *r JBB>a,ssv*NTH rARTicoiAB, viz. Whether there 
hhim be a reftitu^an to any goods not mentioned in the 
appaal.' 

Sejt. 57. There is no doobt, but that if a man be rofeJrri*; is^ 
of ^veral goods by the fame perfon, either at the fame Summary 184. 
— different times, and fuch goods be feiaed as-waift, &c. 3* **7. 

fterwards the party, in his appeal for the robbery, 5' 
ron fome of thofe goods only, and omit the reft, and , ' ukie 5*38.* 
'the appellee be conviAed, See. file appellant lhall be reftored 
to fuch of the goods only as were mentioned in\be appeal, 
and the reft Ihw be confifeated, not only in refpeft of that 
fiivour which the law prefumes that the appellant beareth 
to the felon,, in making the charge againft him eafier than 
it ou^t to have been, which might poffibly have given 
him a4 opportunity to have efcaped, but alfo becaufe, as 

f ith, the ref^tipn ought regularly to be grounded 
recor4A^he appeal ; and by that no ot&r goods 
aave been ftolen than what are mentioned 


But whether an appellant, who had, before his yi^efuD f. 
brought, lawfully regaindd the pofieftion of his goods fto- ’ * 
len, mall forfeit to the king fuch of them as he leaves out 
of his appeal, doth neither clearly appear from the prin- 
cipal {a) cafe concerning this matter, nor from any of the («) p. Cor. 
books above cited, which feem chiefiy to rely on the autho- 100. 
rity o.f it. 


But there is a fpecial {i) cafe wherein the appellant fhall a) vide F. 
jecovjBr things which were neither ftolen from him, nor Cor. 313. 
mentioned in his appeal; as where the appellee fells (r) B.Reftitu.sa# 
the things ftolen, or exchanges (<f) them for fome other 
thing, (more the appeal brought, and the money taken on ]Koy 
the Uk, a thing given in exchange, are feited to the king's id) C. Elia, 
ufe, Sec. in wbira calc they lhall bai delivered to the appel- 661. 

]ant,on Aeconviftion of the appellee, though they were 
never in his poffilfion before } for he appears to be in no 
manner of fault, and there is no reafon that he Ihould 
be prqudiced by the aA of the fehm. And I take it for 

granted,. 
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S anted) that in all thefe cafea tht law is the fiune at 
is day ill relation to a i^tution) by force of die above 
cited fiatute of at* Heb. B. to the profeeutor of an indiA- 
ment (4). 

^ (4) A bank note ot fifty pound* wai fiolen front Golightly. by one Vei^gdlbn* On 
his being apprehended^ feveral articles of filver plate, a bank note for twenty poundtj 
and ten guineas in gold, were found upon him, produced on the trial, ancf placed 
in the cuilody of Mr. Reynolds, the clerk of the arraigns, Oglight ly gave evi« 
dence againft Fergufon at the Old Bailey, aiid he was convidted orfftSting th^f^ 
pounds bank note. The owner demanded reftitution from^fj^ynolds of the gSodS 
found upon Fergufon, but as they were not the identical gooiis which Oolightly had 
loft, Reynolds refufed to reftore them. But on trover* being brought before .Lord 
ordered to be reftored. they being the produce of the fifty 
^undsoaniniote!^ Loft 90.— ‘So where a man had ftolen cattle and fold them, the 
money they produced was reftored to the owner of the cattle. Ndy lat. Annthc 
fame of gold ftolen and changed into filver. Cro. £liz. 661. But the owner of g^i 
ftolen profecutine the felon to conviction cannot recover the value of them in TR Mi ^ 
from a perfon who purchafei them in market avert and fells them again befgsMg 
yidtion, notwiihftanding the owner gi/e him notice of the robbery while theySbs.., 
in his poiTeffion } for in o^cr to maintain trover the plaintiff muft prove that the 
goods were his property, and that while they were fo they came to the defendant's 
poffeiiion : But he has a right to the reftiiuthn of the goods in J^epie^ and perhaps 
might recover damages againft the peribn who is fixed with the after con* 
yidUon and refufal to deliver them. Horwood Smith, a. Term 1 ^. 7jo. And 
if a perfon obtain goods by fnlfe pretences and pawn them, and onCbni^i^on of the 
offender the original owner get poffeifion of them again, the pawnbroker mad recover 
them back by an adtion of Trover from the original owner ; tor the si. Hen^. c. xs, 
•niv gives reftitution on a convidtion of/r/oj^, and not 01^ a ennvidtion of /rony, Parker 
w. Patrick, 5. Term Rep. 175. " 


And now I am come to ak afpeal ^ rape. 

For the better underftanding of the nature whereof) I (hall 
confider, 

1. By whom, and in what manner it may be brought, 

2. In what county. 

3. Within what time. 

As to THE FIRST POINT, VIZ. By whom and in what 
manner an appeal of rape may be brought. 

Self. 58. It fe^ems (a) thaL by the common law, it mip;bt 
Bradi.s47, be brought by any woman who hadlieen ravilhed, agamft 
Flctal. i.c. the ravimer, whether ,fuch perfon ravilhed were the nesf 
*5- f- * 4 - of the ravilhcr, or a free woman, and whether Ihe were 

See 'k’i!ct a virgin, wife, or widow. Neither f'c) do I find that ibe. 
41. f. 7. * ' could be barred of hesE appeal at the comm^on law, for con-* 
Contra, feiiting after the rape to the raviiher, as (he may (J) be at 
a. Inft . 433. Ijy of the ftatutes of fVefiminJler the fecend^ 

(J) Uttieton* 3+* that a woman 

f. 190. lawfully married, can neither by the cominon laW)^nor 

Contra, ^ ‘ . 

F. Corone 17. S. P. C. 98. (0 Vide Bradton 147. S. P. C. 6i. 148* M Vide 
s. Inft. 433, 434. s. Hale 6 jS. Infra f. 59 » (0 4 * **• **• 

S. P. C. 98. - 

by 
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fbtee of any fiatutC) brit^ foch an appeal without her 
nniband, as one nuun^dir/a/tronly) and not d* jitrtt per* 
haps may. * , , 


Seff, 59. But howfoeVer the common law might ftand 
in relation to appeals of rape, it feems, diat they were wholly 
hdcenl^ the ftatute of tht c. la. by whicn 

the offence of rape was reduced to tr^fs only, and con* 
fequently punifhable only by an action, or indiAinent, 
of trefpafs : bu( afterwards, appeals of rape were given a|ain 
by the ilatute of Wtfinm^tr the fecond^ c. 34. by which it is 
enafted, '* That if a man from thenceforth do ravhh a 
** woman married, maid, or other, where Ihe did not con* 
’'K fent, neither before nor after, he (hall have judgment of 
r life and member. And likewife where a man ravilheth a 

M oman married^ lady, damfel, or other, with force, although 
le confent after, he lhall have judgment as before islaidr if 
he be attainted at the Ling’s fait, and there tl)e king ffudl 
“ have the fuit.” 


3t« 


Sefi. 6 a It ieems to be fo clear, (a) that tbit ftatute (a) 47. Affite 
impiipdlrpves an appeal to the woman who does not cOn* 
lent to the raviflier, that it feems needlefs to endeavour to **““*“"0 
prove it ; but it is obfervable^ (b) that the ftatute does not, 
leftoA the old common law in relation to fuch appods, as S. P. C. its. 
it woUd haw^one, if it had only repealed the abovemen* Contra, 
tioiied^hUSniNS of fVtpuinfttr tht /»/, c. 13. but makes a J'J^****’^* 
naw law in relation to them ; from whence it follows, that (4) videfuBf 
all appeals of tape, at this day, muft (e) conclude cmra e. 10. f. sn5* 
tnam Jtatuti. (e) 9. £<>Mr. 4. 

F. £adit« tSi Dyer soa. Vide itafra f. 70. 


Sfif. 61. It is farther enaded by 6. Rich. ft. 1. e. 6. 
in the following words: ** Againft the offenders and ravifh* 
ers of ladies, and the daughters of noblemen, and other 
women* in every part of the realm, in thefe days offending vj ^ c 
more Tiolently, and much more than they were wont:*’ it Coke «t! 
is ordained and eftablifhed, ** That wherefoeverand when* Bio. Pari. i| 
« foever fuch ladies, daughters, and other women afoiefaid H. s. 1. 

*' be raviihed, and after fuch rape do confent to fuch ra* 

*' viftiers, that as well the ravilhers as they that be nviih* 
ed, and every of them, be ftom thenceforth difabled, and 
*' by the fame deed be unable to have or challenge all in* 

•* heritance, dower, or joint feoffinent after the death of 
** their hufbands and anceftors. And that incontinently in 
this cafe, the next of the blood of thofe ravUhers, or of 
them that be ravifhed, to whom fuch inheritance, dower, 

** or joint feoffment ou^htto revetu remain, or fidl after the 
..Voi. III. Y “de6l> 
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** deatli of the -ravi(her, or of her that is fo ravifhe^* fhall 
“ have title ; that is to lay, after the rape to enter upon th^ 
** ravilher, or her Uiat is ravilhed, and their afligns, and 
** land>tenant8« in the fame inheritance, dower, or joint 
** ieoftinent, and the fame to hold in ftate of inheritance : 
** And that the hulbands of fuch women, if they have huf* 
** bands, or if they have no hulbands in life, that then the 
ftthers, or other next of their blood, have from ftience- 
** forth the fuit to purfue, and may fue againft the fame 
offenders and ravifhers in this behalf, ^nd to have them 
** thereof convift of life and of member, although the fatp* 
women after fuch tape do confent to the faid ravifhers. 
** the defendant in this cafe fhall hot be received to 
'* wage battle, but the truth of the matter fhall be tried 
** by inquifition of the country : Saving always to otf 
lord the king, and to other lords of the realm, all thei r eG 
cheats of the laid ravilhers, if peradventnie they be tbd^» 
convid.” 

In the conftruftion of ftiis ftatute the following points 
have been hplden. ^ 


StO. 6a. First, That {a) in. an appeal brougEPupon 
»*^**rra!**9 ** ^ hulband for the rape of his wire, it is'a good plea. 

‘ that the appellant and woman ravifhed.wm never lawfully 
married ; which fhall be tried by the bi/hop’^e^ificatej who, 
if the marriage were unlawful by reafon on^pNorotrad, 
&c. ought to certify againft tlie appellant. 

Sell. 63 . Secondly, That there is no {h) neceffity 
allcdge, that the woman did confent to the ravilher, in i 
S. P. C. 81. count which rehearfes the ftatute, and concludes that th< 
J>y, 311. MX. rape was againft the form of it ; which implies, that Ih' 
woman conlfented, &c. 

(f)a.Inft434. gfff, 6 ^ THIRDLY, That (c) if a woman udio hud 
Vide fnp. 1 . jjgjtjjef hulband nor father be ravilhed by her nex? of kin 
i!’^ie <31. knd confent to him, the next of kin to the ravilher flial 
have the appeal. 

Seff. 6j. Fourthly, That (J} whofoever happens s 
(</)S.P.C.«i. the time to be next heir to the pnfon fo ravilhed, and con 
(x)F.A(Stei7. ^tiag, &c. fhall have the appeal, and alfo enter (ej tnt 
5. Ed. 4. 4. the lands of the perfon ravilhed, and retain them againft an 
9. H. 7.15. other who ihall afterwards happen by matter ex faSo \ 
i>ccome heir; and therefore where « woman having ifli 
s. Coke 9$. R daughter, confentt to a ravilher, and the daughter et 
9*. S39> 

|. Coke di, ds. Flowdea dd. 1. Hale d3i, 

tei 
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ten, and dien a fon is born to Aidi woman, the daughter 
'fiiaU retain the lands, becanft flie took thm by virtue of a 
title given by the ftatute which firft veiled ‘in her as « fur^ 
thaftr^ and never was in any anUeftor. v 


SeS. 66. Fifthly, That (a) the next in remainder or W 
reve^on, to whoni the lan^ «f the woman who confents 
to a raviOier would come if (he were dead, (hall enter and |i.£iit.Coi^. 
retain her Unds.by virtue of the ftatute, provided he be of 94. 
kin to her, albeit another perfon be nearer ; yet it feems^ s* Ed. 4. j. 
t^t the perfoid to intitled to the lands cannot have an ^ 
peal of rape, where there is another nearer of kin ; for 
though the claufe relating to the entry into the landi/eenv 
to intitle fuch of the next of kin to whom the inherimnce 
wlnM All after the death of the party, whether they be ab- 
tolutely neareft or not^ yet the claufe relating- to the appeal 
IMos to extend to none but the huiband, or ftthcr, or very 
next of kin. 


SeS. 67. StxTttLV, That it is not ( 6 ) fuificient in fetting (i) L. QHia. 
forth tlie title of the perfon claiming the Unds.by virtue of ^ $s. 
the ftatute, to Ay in genenl, tliat he is next m blood to ‘ 
whom the inheritance would fall, &c. without (hewing 
i^cially in what eoanner he is fo, &c. 

Seft. 68. Sf^hKTilLY, That it is not (c) conclufive evi* (f) L. Q^ia. 
dence *0 pr6y6 the woman’s con(entto the ravilher, to (hew, 4. 59, 

that (he' lived with him (bme years as his wife, and had a BtEnt.Cone. 
child by him, if all the time (nc was under’his power, and 6^ 
never at Jier liberty. 5. £dw. 4. j. 


Sea. 69. Eighthl Y,Tbat ( i ) if the party ravifhed and p{„,v. ,64, 
confentingto the ravi(her, be under the i^e of twelve years, Sett .D.Abn 
(he (hall not lofe her lands by the intent of the ftatute, for <98. 699, 7Q9. 
tlutthe confent of a woman under that age is looked upon as 19 ' 

given by one incapable of difcretion, and therefbre is not 
regarded by the Uw. 


70 . Ninthly, That (e) in appeals brought on {r)S«P.C.St. 
this ibtote, the eount ought to rehearfeit; but ! do not See 1. H.6. 1. 

any refolution cited to maintain this opinion. It it 
triie indeed^ that in the Tear-Boek of 11. Hen. 4, pi, 13, 14. 
the ftatute is recited in an appeal grounded on it : But it is 
not there fud to be neceflary to be fo recited ; neither dp 1 
find any reafon given why an appeal may not as well be 
grounded on this ftatute without reciting it, as on the fiatuU 
of the Jecond, c. 34. as ( f) it is agreed that it ^)S.^C.fi> 

may be ; If it be uid, [g) that the common Uw gave the n u**.^ ‘*‘*' 
»me appeal as is given by the ftatute of Wejimnjier the fe~ (^)v»de s-if. 
eond^ and therefore there is no need to recite it, but that 7* 17. 

Y a • t here- 
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(.;Sup.f.59, 

fro. 


(i) J.H.7.17. 
C. Car. 564. 
i Modcrui40. 


(c) Sup. {cSt, 

js- 47. 


(t/) 3.11.7.1a. 
F. Vifnc 28. 
B. Appeal 83. 
!i. P.C. 63. 
Summary iSC. 


(<)S.P.C.63. 
Sumniary 186. 
I. Hnlr 6 u* 



Littleton 69. 
a. Inft. 56. 
Sup.fci^t. 33. 

4 *. . 


there never was fiich an appeal at the common law as is . 
given by the ftatute of Richard the fecond^ and therefore the ap-* 
peal grounded on it ought to recite it, it may be anfwcrcd, that 
the laid Jiatute of IVeflminJler («) does not revive tlie old 
Common law in relation to fuch appeals, but makes a new 
law in relation to them ; fo that appeals brought upon it, 
do altogether as much depend upon it, as thofe brought 
on the ftatute of Richard the Second do 011 that. Neither 
(i) does there appear to be any fuch rule, that in indiflments, 
or actions grounded on ftatutes which give a remedy in 
cafes Which were no way provided for by *law, there is a 
neceffity to recite fuch ftatutes ; and indeed at heft it Teems 
but Jijrplus to recite what the Court is bound ex officio to 
take notice of. 

As to THE SECOND POINT, VIZ. In what coukity an 
peal of rape may be brought. 

Seif. 71. » There is no doubt but that this, like all 
other (c) appeals, is a local aftion, -and confequently ought 
to be brought in the county wherein the felony was done* 
And therefore if a man take a woman by force in one coun- 
ty, and carry her into another, and there ravilh her, tlic 
appeal {d) ihall be brought only in the county wherein 
the rape was committed ; tor the taking i,n ^ic other was no 
more than a trcfpafs, and needs not be taken ^ootice of at all 
in the appeal of the rape ; and if it be, is only^ looked udop 
as furplus. 

As to THE third roiN’T, z-’iz. Ill wlut tunc an appeal 
of rape may be brought. 

Sefi. 72. It feems, that at this day it may be brought in 
any rcafonable (e) time, the judgment (f) whereof lies in 
the diferetioh of tlie Court, for that at tlie common law 
tlicre was no certain time limited for the bringing of it ; and 
the ftatute of IVrjimbiJier the firfu I3*by which the ofTence 
ot ra-pe vias turned into a trcfpafs, and forty days limited for 
the fuit of tlie perfon rayillicd, is repealed ; and the ftatute 
ofGloce/ter, c. 9. which rcijuiiTS that appeals be brought with- 
iti the year and day, extends only to appeals of death; and the 
ftatute of ftminftcr the fecond, c. 34, which makes rape a 
felony again,*^ limits no time for the bringing of it, but leaves 
it to the conftruftion of law, which ftiall be agreeable to 
the ancient rules of law in luch points wherein the ftatute 
U liicnt. 


And 
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And novir I am come to an appeal ofarfon (aj. 


Se^. 73. But the learning relating to itfeemingto be 

altogether obfolcte at this day, I fhall refer the reader to old 1. u 

(b) tooks for it. ^ 

^ ' Brae. 1.1. c. 2 1. 


Having thus endeavoured to fliew in what courts appeals 
may be brought) and the feveral kinds of them, and examined 
tlic particulars which feemed moft properly to come under 
the confideraticin*of each kind, I (hall now proccedPto exa- 
mine fome other matters concerning them, wherein I (hall 
conlidcr them all together. 


, ^n what cafes the appellant and the appellee are to appear 
in propb^g^rfon, and where by attorney or guardian. 

How the appellant ought to declare. 


3. How he may be nonfuiteJ. 


4. For what faults the writ may be abated. 

5. What may be pleaded in bar of an appeal. 

6. Where th^Sappdlant and his abettors (hall render da- 
mages to the appellee fora fall'c appeal. 

7. Where the appellant is to be lined. 

As to THE FIRST POINT, viz. In what cafcs the appellant 
and appellee are to appear in proper perfon, and where by 
attorney, or guardian. 

Scli. 74. It feems, tliat by the common law, neither 
[c) plaintiff nor defendant in any appeal whatfoever, vvhe- . . ^ 
ther of felony or mayhem, [d) could make an attorney, but 
piuft appear cither by guardian (e) or in proper perfon, on Cirth. 55, 56. 
every (f) day of continuance ; except in fome fpecial cafes, 3 - Modtrn 
as where the defendant being convifted in an appeal of 
felony prayed the benefit of his clergy, and the plaintiff re- 
plied, that he had been twice married, in which cafe he b. Attor. 64. 
might (g) be admitted to go on with the fuit by attorney, 7S. 
bccaufe he had nothing more to do but to ^t a certificate 3. 13. 
of the bigamy from the bilhop, wliicli, as it was [h] faid, 
any ftrangcr might procure as well as the plaintiff. Sed inft. 
qu0trei for it. is faid, (i) that none can demand execution 313. 
but the plaintiff, and that the plaintiff cannot do it but in N. B. 27. 
proper perfon ; from whence it feems rcafonablc to argue, Attor. 

m.H. 7. 39. Sup. f. 30. (f) i.H. 7.27. F. Utlag. 34. 40! Alf. 77, 

F. Attorney 39. 90. 40. Ed. 3.42. S. P. C. 135. Vide F. Cor 13. i . . Jt. .... c i . 
S. P. C. 135. F.Corone 13. (/7 21. Edw. 4. 72, 73. 

Y3 
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(o) S. Edwr. 
4- J. 

F. Attorne/ 

j,6. 


(e) Salk. 59, 
6o. 

Carthew 56. 
Skiiftaer 670. 


that he ought, in all other cafes, as well to carry on his/ 
fuit in proper perfon. But it fcems (a) clear, that after a 
defendant is acquitted, he may appear by attorney for the 
recovery of bis damages againft the abettors, &c. And it 
it is enaAed (i) by 3. Hen. 7. c. i. “ That the appellant, in any 
** appeals of murder or the death of a man, where battel by 
“ the courfe of common law lies not, may make attorney 
“ and appear in the fame, in the faid appeals after they 
** be commenced, to the end of the fuit and execution of 
“ the ftme.” But (c ) if a defendant or pKistbf appear and 
plead by attorney where they ought not, and the Court re> 
ceive ^e plea and adjourn the caufe, it feems, that the ap* 
peal is'”di{continued, becaufe luch appearance vras merely 
void in law. • 


An appellant 
muft appear 
once, perfonally, before he can make an attorney. 


Skinner 4tl» Carthey;.v94. 


As to THB SECOND POINT, vtz. In what manner fBe 
appellant ought to declare ; 1 lhall refer the reader for pre- 
(<0 S. P. C. cedents of counts in appeal, to Staundford’s (d) Pleas of the 
79 - CrowHi and the Book (e) of Entries, and fhall in tliis place 
Coke’s En"° o®ly the following p.irticulars. 

tries, Titles Appeal and Mcrt. Tremaine ,5. to 33, 


1. In what manner fuch count muft pqrf^ the writ. 


% 

2. How it ought to fet forth the fubftance and matter of 
faft. 


3. How the circumftances of time and place. 

4 Whether one and the fame count ought to be againft 
thofc who do not appear as well as againft thofe who do ap- 
pear, and againft the acceftarics as well as the principals. 

As to THE FIRST PARTICULAR, viz.ln wliat tuaimcr the 
count in appeal muft purfue the writ. 

75. I fhall take it for granted, that this, like all 
( AFiuch - S’. counts in other aAions, muft in fubftance (/) agree 
L ; “ j 5 which fhall be abated, if the count vary from 

it in any material poiqt. And therefore, in a common appeal 
of dsath, if the, appellant declare, that the appellee traitor- 
oufly killed the perfon dcceafed, as he was going to fuccour 
(p^B. App.is. the Icing in his wars, the writ fhall be abated, (g) becaufe 
^.£d. 3. >5. that contains no charge of treafon. So alfo if the plaintilT, 
a,. Ed. 3. S3, in an appeal of mayhem, d^are that the appellee beat as 
ri'iF’c ^ maimed him, the writ fhall be abated, {h) becaufe 

Lp. that mentions not any battery. 


As 
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^ AsIothesecond PARTici’LAiij^vs.In whatmanncrthe 
count in appeal ought to' fct forth the fubllance and maiincir 
of the fadl ; 1 Ihall obferve the following particulars. 


Self, y6. First, That where fevcral are prefentatthe 
fad, and one only adiially does it, and the others abet and 
encourage him, it is in the eledion of the plaintiff, either to 
fuppofc {a) in his declaration, that every one of them did {a) ii. IT. 4* 
the fad, becaufe in luch a cafe the ad of one is, in the jndg- * 3 * 
ment of the law^ Ae ad of all ; or to fliew the fpecial (b) ^ p q 
manner of the cafe as in truth it was, and fet forth the fad ‘ * 
to have been done only by the pcrfoii who did it, and the Sup. fed. 

others to have been his abettors, &c. Summary 7. 

Poft. c. 29. 

F. Cor. 97. 2]/). 40. Aifi/c 25. 44. Edw. 38. Eaftal ^3. 49, 

entries 57, Sjc. See the C;ii'c of iMidwiiitcr and Sims, Fofter, Crown 

5 * 

77. Secondly, That no pcriphralis, (c) or cir- (0s-Cq.i2i. 
cumlocution whatfoever, will fupply the want of thofe 
words of art which the law hath appropriated for the def* 
cription of the offence ; from whence it follows, that an ap- 
peal of death cannot (//) amount to a charge of m*urdcr with- ^ 

out the word murJravit, let it be never fo exad and particu- Farrefly 16. 
lar in fetting forth the malice and all other circiimftanccs Cro. J uMo. 
of the killing ; neither (c) can an appeal of rape be fufficient 
without the worSi rapt/ft \ nor (/) an appeal of larceny with- (V)s!i\c!8i. 
out the word cepit ; nor (g) an appeal of mayhem without 24. 96. 
the w’ord mayhaniavit ; nor any (h) of the appeals abovcinen- 9. Kd. 4. sA. 
tioiicd without the word fdonicc. 7 * 7 * 

i. Inft. U4. 

( /■) Endid. 2.8. S. V. C. 96. Summary 207. (.i») Sup. fed. 17. (b) S.P.C. 91. 96. 
Summ;iry 206, 207. in, H. 7. 7. r. Burft.93. Cro, Jac. 20. Dyer 202. Qu. i. IJ. 6, 
I. Con. F. lindid. 26, Dyci 69. 

• 

Stt% 78. Thirdly, That in every appeal of larceny 
(/) it muft cxprcfsly appear whofe the goods were that were 54, ^55. ^ 

flolen; and in every appeal of death, {k)\vho theperfon was (^)F.ERJld. 
lhat w'as killed ; becaufe otherwife it cannot appear tliat the 
j»laintifr is intiticd to the appeal ; yet an indiftment de mortc ' ‘ ^ 5 * 
\l) cujufdam iptoti^ or for felonioufly ftcaling (m) the goods 22. ’Aflizc 94. 
cujufdam ignoti, is good ; for it is lufficicnt, that the perfon (/) Sum. 207, 
injured was under the protedion of die law. 94* 

r.Coronei59. 

S. P. C. 94. iSi. Alfizc 7. Dyer 96. (m) F. Endid. 9. 12. Summnry 207. 
1. Hale 512. 2. ITnle iSi. S. P. C. 95. 181. Dyer 99. Keilwood 25. Moor 466. 
x8. Allizc 15. Con. 9. H. 6. 45. 



79. Fourthly, That in an appeal of rape the 
fad feems to be fufhciently (n) declared, by Ihewing, that (») Dyer 202. 
the defendant felonice rapuit the woman, without adding the n.H. 4. 13, 
words carnaUter cognovit^ or any others tantamount, or firft 
fhewing the particular manner of die terror or violence, and summary li 

Y 4 tiicn ^ 
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then concluding, that the defendant fic fJenici rapuit. JiUo ^ 
<«) Raftal53, jt feetns, {a) that tlie like general manner of fetting forth the** 
55 - is AiiBcient in an appeal of larceny. But it feems to be 

ufual, in appeals of larceny, to fet forth the price of the 
things llolcn : but whether this be necelTavy for any other 
purf^e than to (hew, that the crime amounts to grand lar- 
ceny, and to afeertain the goods, in order thereby the better 
R <1. 1 intitle the appellant to a rcAitution, I leave to be con- 
44, and C«Ws Bdcred. But (b) in an nppe,>l of maphtm it feems neceflary ; 
Entries 50, 51, Btft, to fet forth particularly in what manner the hurt 
51, 53. was done, and the confequence following it ; and then to 
conclude, that the defendant Jie ftlonic't mayhemiuvit the apr 
pellor. 


f O Raftal 46 feems clear, (e) that in an appeal of Jeatk^x is 

47, «rc. ’ neceflary, not only from the fiatute of Glottft^A.\d) c. 9. 
Coke’s Etit. w'hich requires, that an appeal of death mall deefete 
53 » St" the deed ; but alfo from {he common law, firft, to fet fortli 
Fwcfl V/ the count all the fpccial circumflances of the faft ; and (/•) 
Inft, then to (Jqncludc, that the appell^eyfc felom'e mardruvit the 
318,319. party. ^ 

1. JLcv, 140, 

941, 5. Co. 120, 111, III. { e ) 4. Cake 47* 

And this being the appeal moft in ufc at this day, it may 
not be improper to fet down thefe foUo^^ii^g rules concern- 
ing this matter. 


Seff. 8o. First, That every fiich count ought to fet 
{f) 1. Inll. 31, wound was given ; in 

which rvfpcfl tlic fame certainty feems to be ref]uirccl in 
appcalsas in incliflinciits ; and therefore, if thecount fay only, 
that the wound was given circa it feems to be vicious, 

(^)4.Cokc4o, as it hath been relolved, j that an indlftinent in the like 
5, Coke 121, manner nneertain i.s, bccaufc it doth not afcci tain the part 
%, Hale it 6 , mounded, which, for what appears, might have been the 
neck, arm, or belly; and for the like icaion fuch count 
feems alfo to be vicious, if it fay, tliat i!:c wound was in the 
(b) 5. Coke hand, or leg, or arm, without (h) flicwing wlieth^r it was 
JV* Q , the right or left ; neither {*0 is fuch an uncertainty holpen 
^'' 4 * •'‘^40. i^y laying other wounds with fufficient certainty, if there 
be a general conclufion that the party died of the wounds 
abovementioned ; bccaufc the death being as much imputed 
to the wpunJ that is infufficicntly laid, as to the others, 
it appears not but that it might be chiefly owing to that 
which is infufficientlv laid, and therefore the whole is in- 
fufficient. But it hath been refolved, tljat it is fuflicicnt in 
an indidment of death, and therefore it feems alfo to be 
fuffipient in an appeal, to lliew, that the wound was given 

in 
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Jn the left (a) part of the belly, or in the left part of the 4 - Co. 41 
fide, or in the left hand, or in the left arm, or in the face, ^ 
or in the breaft, or in the belly, or even in the fore part of 5. c.-kc i»iV 
the body, in which cafe the word “ body'* fliall be under- Cro. Jac. 95. 
flood of the trunk of the body, between the neck and Con. C. Klii. 
thighs. And it hath been refolved, (b) that where there is 
fuch afufficient certainty, the addition of a farther uncertain cnmJna^vioT* 
or unintelligible defeription, will do no hurt ; as wliere a ^ 

wound is laid in fin'ifira ^rte veniris circa umbilicum, fifr. in 
^which cafe the laft^ words fhall be rcje£led as abundant and 
furplus. 

Seff. 81. Secondly, Such count ought alfo (r) to (r)S.P.C.79. 
fhew the lengtli and breadth of the wound, that it may ap- * h)ft. ji«. 
pear ii^he Court that it was mortal i but it is faid, (d) 
that an^’i^Y this was not required: And if a man be c” j. 

Ihot, or run through the body, with a bullet or fword, " 

&c. it fecras (e) fufficient to fay, tliat tlie defendant with (.f) s* Coke 
malice, &c. ilrnck the perfon killed in fuclwi part of his 'i 
body, and gave him in fuch part mortah vulms penetrans in Crown* 
ft per corpus., isfe. for this fufficicntly fhews that the wound Law 98. 
was mortal. Alfo in fome cafes it is impoifible to fhew the 
length and breadth of the wound where a limb is cut off, (/)2.rnft.3i8, 
and ^f) therefore it is plain, that in fuch cafes it cannot be 5> Coke lu. 
requited. •*' 4« . 4 ** 

SfA. 82. Thirdly, It is not fafe (f) in any fuch (jr)Palm.i82. 
count to omit the word “ percujfit,'* where the fa^t will 
bear it; and by the authority of mine (h) books this can- V. liale°i«4!* 
not be fupplied, in fuch cafes, by the words “ dedh mer- liuift, 
talcvulnus, Jffr.” nor by any other : Yet in Crate's {i) Re~ /^/VC.Jac.6j5. 
ports this opinion feems to be queftioned ; neither do I find Summaryao?. 
any reafon given why the word “ poreuj^t” fhould be ' 
of fuch abfolutc ncccility, for it is not fo mucli as pre- 
tended in Long's Cafe, wdiich feems to be the chief foun- (>) 5. Coke 
dation of this opinion, that this is a word of art appropriated 
to this ufe ; but all that feems there contended for is, that 99 > 
where the death was occafioned by any external violence, 
coming under the notion of ftriking, it muft exprefsly ajp- 
pear, that a flroke was given. Nor does the law admit of a 
lefs exad certainty, as to the fetting forth the where the 
death was occafioned by any other means, as by pdifon, &c. 
for it hath been refolved, (/) that an iiidiAment (which (/)4.Co.44. 
in this refpeft feems not to differ from an appeal) fet- 3.Modernzo*. 
ting forth, that y. 5. perfuaded the perfon deceafed to 
take a certain poifonous potion under a notion of a medi- 
cine, and that the deceafed, nefesens pretdP potum cum verano 
fare sMexlcatum, fed fidem adhibtns diSce perfuajiom dilti y> S, 
rfcepst (f bUfit, is infufficient, becaufe it doth not exprefsly 

fay, 
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fay, that the party received and drank the poifon. And it 
was alfo refoived, that the want of fiich certainty is not 
fupplied by thefc words immediately following, “ per quod 
“ idem N. immt d ate pofl receptiouem veneni pradifli per ties 
“ heras immediate fequentes languebat et obiit, t^c.” and yet 
there cannot well be a ftronger implication that the poilon 
(<1)4.00.44. was taken and drank by him; for it being the llri£l (o) 
rule of law in thcfe cafes to have the fubflance of the faft 
exprc0ed with precife certainty, the Judges will fuffer no 
argumentative certainty whatfoever to induce them to dif- 
penfe with it. For if they Ihouldonce be prevailed with 
to do it in one cafe, the like indulgence would be ex- 
pelled from them in others nearly refembling it, and then 
in others refembling thofe, and no one could fay whec^* 
this might end ; which could not but endanger 
verting of one of the moft fundamental prinrrpics of the 
law, by giving room to Judges, by arguments from what the 
jury have found, to convidl a man of a fa£l which they have 
not found. 

(j)t.Inft.3i8. Seef. 83. .Fourthly, Such count {b) ought alfo cx- 
prefsly to &cw that the party died of the hurt fpecially fet 
(r)i. Roll. 137. forth ; and it hath been refoived, [c) that an indidment, 
and from the fame reafon it feems that an appeal, fetting 
forth that the defendant choaked the deceafed, qua fuffoeatione 
ebiit, inflead of de qua fuffoeatione^ f^c, is erroneous. Yet 
where the death was caitfed by divers poifons, or wounds, 
r t." " count may fay in general, that the party died of the 

Qu.* 4. Coke feveral poifons or wounds abovementioned, without (d) 
^ faying, that he died of any one of them in particular ; 

(d) 44 Edw. for perhaps the truth of the cafe might be, that none of 
3’ , them alone, but all together caufed the death. Or the 

c. 80? count in fuch cafe perhaps may fay, that the party died 
4. Coke 40. of the poifon or wound, and that he would have died 
Kaftal 40, 47. of the fecond, if he had not died of the firft, and alfo that 
49- 5*' he would have died of the third, if he had not died of the 
two firft. 


Sidl. 84. Fifthly, If the killing were with a weapon, 
(r'ji.Inft.jiS. the count mutt flicw (<) with what weapon in particular; 
3. Mod. 198. and yet if upon the evidence it fhall appear that the killing 
Set Stat.Glo. was Hot by fuch weapon, but by fome other, the variance 
9- o (/) is immaterial, and the appellee ought to be convidled, 
Summarv:6s! flicwn more at large under the Chapter of Evi- 

9. Coke 6*7. deitce. And if the killing were not by a weapon, but by 
fome other means, as by poifoning, drowning, fuifocating, 
v) ». Inft. burning, or the like, the count (g) mutt fet forth the cir- 
\ii. 319. cumftanccs of the faA as fpecially as the nature of it will 
admit. 6ut in fuch cafes, where no weapon was ufed, it 

cannot 
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'^^nnot but be abfurd to require die mention of one in the 
appeal, and therefore the Ji'atute of Glocefter, c. 9. which 
dlredls generally, that in all appeals of death the weapon 
mull be fet forth, is to be intended only (a) of fuch killing 
in which a weapon was ufed : For the law is .fo far from 
requiring it in other cafes, that it will not fuller an appeal of 
killing by a weapon to be maintained by evidence of killing 
by any otlier means in which no weapon was ufed ; neither 
will it fuffer an appeal of killing by any of diofe means 
*\vithoutthe hclji^of a weapon, to be maintained by evidence 
of killing by a weapon, as lhall alfo be Ihewn more at large 
in the chapter above referred to. 

■Heff, 85. It hath been adjudged (i), that the words “ vi 
“ el are not necellary in fuch appeal, becaufe they 

are fo fully''’knplied. 

As to THE THIRD FARTicutAR, v/z. In what manner the 
count in appeal mull fet forth die circumllancesbf dme and 
place. 

Seff. 86. It is enafted by the ftatute of Glocefter., c. 9. 

That if an appeal declare the deed, the year, the day, the 
“ hour, the time of the king, and die town where die 
“ deed was don^, «nd with what weapon, the appeal lhall 

Hand in elFeol, &c.” And though this more particularly 
relates (c) to appeals of death, yet it feems alfo to be 
generally a good rule as to the circumllances of time and 
place in other appeals. 

And therefore I lhall conlider them all together ; and lirft 
premife, (<1) that no omillion of any of thefe circumllances, 
where the law requires them to be exprefsly fet foith, can 
be aided by the conviflion of die defendant. 

For the better undeiilanding in what cafes the law re- 
quires them to be exprefsly fet forth, I fliall endeavour 
to Ihew what certainty the count in every appeal ought to 
Ihew. 

1. The hour. 

2 . The day. 

3. The year and time of the king. 

4. The place where the deed was done.- 


33 * 


(a) 2. Inft. 
3 * 9 - 


(^) Smith V. 
Bowden, Mic. 
7. Ann. 8. 


{c) 2. Inft. 
3 * 7 - 


(ii) i.R. Abr. 
781# 


As 
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As 10 the firft of thefe particulars,, viz. With wh^ 
certainty the count in appeal ought to fet forth the 
hour. 

(.i^KsdsISj, SeSl. 87. It is obfervable, that all («) the precedents of 
<4. fuch counts (excepting only one) (/rj, in appeals of larcrty 

(//)Raflal55. Mntrifs, which feems to be the only book of 

authority in whicli any fuch counts are to be found ; and 
. . „ p alfo all the precedents in Cote and Raftal of fuch counts in 
to, 5i%i" * (^) t*ke notice of tlte ,bour, as well af* 

3kaftal*45.' thofe in appeals of Jeaih ; (d) and therefore certainly it is 
(i/J Co. Ent. not fafe wholly to omit it: yet it Jiath been holden, (e) that 
53 * sS> 57 'S 9 - fuch an omiffion is not fatal, even in an appeal of death ; 
^48 common law did not require the mcn^p t/i 

47. 4 . 49 . 5 °. hour, and the ftatute abovementioned is in tips amrma- 
(r) S. P. C. live. Yet if the hour as well as the day be fet-iorth in the 
•o- allegation of the offence of the principal, it is faid to be 

i.Bulft. 8*. mention the day only of the allegation of the of- 

ummary i 7. acceflary. Put it feems that there is no nc- 

ceffity in atiy cafe precilcly to alledge, that the faft was 
done at fuch- an hour, but that it is fufficient to fay, that 
it was done about fuch an hour, as appears from every 
(/) Co. Ent. ( f ) one of the precedents in Coke and Raftal^ in which 
50 . S'. 5 s> S.t> the hour is mentioned, and alfo from other ig) good autho- 
£*> J'- rities ; yet we find the contrary opikioti ,kolden by three 
46*47,48,491 againft two in Bulftrode’s\h) Reports, But it feems 

«o’ 57- ’ ’ OJ certain that a miilake of the hour will not be material 
(7;i,lnft.3ig. upon evidence. 

Salkf-ld 59. 

Skinner ^4?. 4 Modern 202- Carthew 17. 3.^3. Trcm. 13.11. (/>) i.Biilft* 

77. Soi & Sif Vide 3. Modern 15s. (/) Sum. 264. 2. 1 lift. 31 S. 

As to the fccond of the abovementioned particulars, viz. 
With what certainty the count in appeal ouglit to i*ct forth 
ti»c day. 


Si\ 7 . 8P. There can be no doubt but that every fuch 
count muft let forth tlie day on which the faft was done, 
as appears from all the prcce lents cited in the foregoing 
leitionj and all’o from the common form of all other dc- 
claiations in all aftions whatfot‘vtT,as well asof indiftments, 
for which it is nccdlefs to cite authorities. And if the faft 
happened in the night, it feems f^') moft proper toallcdge it 
InU.jiS. in no'/e (jufdem dki. But it is faid not to (1) be fufficient 
to alleclge the faft done about fuch a day., or between fuch 
a day and fuch a day, but that the very day nuift be pie- 
cifely fet forth. And it feems to be infufficient to alledge 
(fn) it on the fcaft day of fuch a faint, without an addition, 
47. ’ * ‘if there be another faint of the fame name, as on #/. day^ 

5* 7^ 5 * without 
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:vithout (hewing which faint is meant, viz. the Baptiji or the 

Bvangdift* Allb \^a) it feems to be erroneous to fct forth («)Moor 555. 

tlie fad on an impoffible day, as on the thirty-firft of Jme^ 

or thirtieth of February^ for this is of no moteefFfift than to 

mention no day at all. Alfo it feems clear that an appeal (^) See cira- 

of death muft not only fct forth the day when the hurt was 

given, but alfo the day when the party died of it, as appears 

from ail the precedents (i) of this kind both in Coke and 2. Inft. 

Raftal\ and alfo from the manifeft rcafon of the thing, (c) 318. 

■d<!it it may appearlhat the party died within the year and B. indift. 41. 
day after the ftroke, in which cafe (d) only the law intends 
tliat the death was occalioned by it. ‘ 

And it is (e) faid not to be fufficient to allcdgc, that the dc- (^)Dyer a8.au 
fendaiuv^aultcdtheparty ataccrtainday,andfelonioullyllruck margin, 
him, vvithbiU^exprefsly adding, that he flruck him adtioic et ^^^'*^2***^ 
ibidem : and yet both fentences being joined with the copula- 
rive. It is the moft natural import of the whole, that the Kc’ilw. 100. 
ftroke and aifault were both at the fame time,&c. and fuch cer- 0^* 
tainty feems to be fufficient in declarations (/) in civil aflions, 
and even in indiftments (j) of trcfpalTcs. Buf in indift- ft^eXar 
ments and appeals of death a more exprefs certainty is faid ^71. 5.5. 
to be required, becaufe the ftroke which caufed the death> C. Jac. 41. 
being a crime of a different nature, and much higher than h. 1. c. 
the affault, may bg wcU enough intended to have happened 
at a different time ; and therefore the prccife time or each ‘ • ^ 95 * 

muft certainly be exprefled. And even this may be vitiated 
by a repugnancy in the conclufion ; as if thc’aflault and 
ftroke be alledged in the premilbs on the tenth of December^ 
and the death fubfr quent on the twentieth of December fol- 
lowing, and then it be alledged in the conclufion, that the 
defendant in fuch manner felonioufly murdered the party on 
the tenth of December aforefaid, the whole is naught for the 
repugnancy; (h) bccaufe the party could not be faid to 4. Cj. 4>. 
have been murdered, till he was dead: And though to feme 47. 
purpofes, by a fi£lion of law, the offence of the defendant Summai y ior* 
after the death of the party, is punifhed as a felony from ***' 

the time of the ftroke, yet in truth and propriety of fpecch HctJ^'^ 35. 
(which muft be obferved in legal proceedings) it is not a Dyer 50. 
felony but only a trefpafs ’till the death ; yet if in fuch Q^. C:ro. Eliz. 
conclufion it had been alledged that the defendant in fuch " 39 « 
manner felonioufly murdered the party on the twentieth of 
December aforefaid, it had been fufficient. But it is laid (/) 07 +. Co. 4a. 
to be the better way to conclude generally, tliat the defen- ^ 
dant in fuch manner felonioufly murdered the party. And 
it is certain Ik) that a miftake of the day will not be material Sum. 264. 
uponcvidenc^ Inft. ji8. 

&/7. 89. It hath been holden that an allegation of the 
frttna facie fomewhat nneertaio^ may be holpen by tlie 

ap- 
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/a) Dyer «< 4 . apparent fenfe of the whole ; as where (a) it is alledgedi 
C°’Eliz 1-6 principal fuch a da3r made tlie aflanlt and gare the 

Qu. C. k'lie.’ Broke* and that the party died on fuch a fubfequent day* 
739. &c. and that B. was adtunc et ib'idtm abettans the faid 

principal to do tlie felony and murder aforefaid ; in which 
cafe it is faid that the words adtuneet ibidem, from the mani- 
feft import of the whole* lhall be referred to the time of the 
firoke : becaufe by tliat only the felony* which jd. B. is 
charged to have abetted* was done. Yet if A. B. had been 
faid to have been prefent at the time of the felony ai.i. 
murder aftrefaid. fciiicet on the day of tfie ftroke, tutic et 
ibidem abetting the felony and murder aforefaid* Ac. it 
(i(^4.C(Ae4t. feems ( f that the appeal is infuiiicicnt as to tlie faid A. B. 
* for the repugnancy j becaufe he is cxprefsly alledged to have 

been prefent, and to have abetted the principal, at ;the time 
of the felony and murder, which muft be the time 

See Fofter’s ^ death* by which the offence* which was before but a 
Crowtt Law trefpafs* became felony and murder* but by being prefent 
^ 7 . at the time of tlie death, it is impollible he could abet a 
Broke given fo long before ■, and therefore it is repugnant 
and inconfiilent in fuch a manner to alledge it. Nor is 
fuch a repugnancy any way holpen by the fubfequent alle.< 
gation of the very day of the firoke, coming after the 
word “ fciiicet,*'* for it is apparent that the time of the 
' felony could not be on the day of , die Broke, and there- 
fore it rather adds to than helps the fault to alledgc that 
it was. But (c) the beft way of alledging fuch abetment 
(r)4.Coke4z. had been to have fet forth* diet the faid A. B. was praftns, 
mueilians, isfe. ad feleniam et murdrum prtediflum in forma pree- 
d'lfta facitnd. 

As to the third particular* viz. With what certainty the 
Count in appeal ought to fet forth the year and time of the 
king. 

St-n. 90. There can be no doubt but that every fuch 
count mull cxprefsly fet forth in what ycaf the faiB was 
done, as appear s from the know'n form of all other counts, 
and alfo of indidments. And in an appeal of death it is 
ids 1. Jnlt. certainly ncceflary {d) to fet forth not only die year in 
31S, 3I9. which the Broke was given, but alfo that in which the 
B-lndiCt.^i. ficadi happened, that it may appear that the death happened 
f o 'o^** within the year and day after the ftroke. But it feems 
’ ‘ clear from all the precedents, that it is fufficient to fhew 

in what year of the king’s reign the fa£t was done, and the 
death happened, without fhewing the year of theLord. Alfo 
.CV.X40. it hath been adjudged, (e) that it is uifficient to alledgc the 
i.Sijl. 140. fadt in fuch a year of fuch a king, without faying it was in 
fuch a year of Ills reign, becaufe it is clearly implied. 

As 
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As to the fourth particular, v/z. With what certainty the 
count in appeal ought to fet forth die place where the deed 
was done. 

Se^I^ 91. There can be no doul)t but that every count 
In an appeal of death mult Ihew (a) the place where the (a)Hctley3^ 
death happened, as well as that where the hurt was given, *37- 

and this with the fame ( 6 ) precife certainty and freedom 
from repugnancy (c) as is required in relation to the time 

the death and Jiurt, for which I lhall refer the reader Dyer ^o. 
to the 89th and 90th feftions of this chapter, wherein what C. Eliz. 19S. 
is laid in relation to the time of the hurt and death is 
equally applicable to the place. Alfo it feems that a mif- 
takc of the place is not (J) material upon evidence upon 264, 

not pleaded, any more than a miftake of the time, 

piovidcd tiiv fadt be proved at forae other place in ths fame 
county. 

Se^, 92. But it ieeins to be not only neceflafy in an ap* 
peal of death to alledge foine place both of the death and 
hurt, and in every count in every other appeal to alledgc 
fome place where the fa£l was committed, but alio that fuch 
allegation be in proper place. 

For the better jjndejsftanding whereof I fhall premife, that 
if the truth will bear it, it is fafeft (e) to lay it in a tow n, as 
the Jiatute of Glocefter abovemen tioned directs. But if it were 
done out of a town, it fecm> that you may lay it in any other 290* 

place from whence a vifne may come. Salkcid 59, 

In relation to which matter the law being in great meafurc 
fuperfeded in civil aftions by theftatute for. the amend- 
ment OP THR LAW, and chiefly in ufc in criminal claufes, it 
may not be improper in this place more fully to conlider it. 

And for that purpofe I (hall lay it down as a good general 
rule, that a vifne may come from any place, which is of fo 
fmall compafs,that all who live in or near it may rcafonably 
be prefumed to have fome knowledge of tlie perfons living 
in It, and therefore are cftcemed the mpft proper judges of 
the fa£i:s done within its limits, as being rnoft likely to be 
proved by witnefles, and charged upon perfons with whofe 
integrity and reputation they arc beft acquainted. 

And upon this ground it hath been adjudged, that a 
^ifng may come not only from a town, but from (/) a 159. 

^»rd, (g) parilh, hamlet, (A) burgh, manor, (1) caftle, (k) or *• *^8. 

o. Coke 14. Co. Lit. 115. Salkcld 60. (A) Co. Lit. 125. C. Eliz. 865. 

1. Sid.126. (/) 2. R. Abr. 612, 613, 624. 628. Coke Littleton 125. C. Jac. 4.0c 
1* R. Abr. 628. 6ft!. Co. Lit, 125. 


even 
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(«) C. Eiiz. 
200 . 

1. Sid. 326. 

2. R. Abr. 

621. 

B. App. t9. 
Vide Co. Lit. 
125. 

Con. 

B. App. i 27 « 

(^)6.H.7.3 


even from a foreft, (a) or other place, known {b) out of a 
town. Alfo it feems fr) clear, tliat whenfoever a place is 
generally alledged in pleading, the law will intend it to be a 
rill, unlefs it be mentioned with fome addition which {hews 
the contrary ; or {d) be alledged within a city or yill ; in 
which cafe it would be abfurd to take it fot a vill oif itfelf. 
Yet (e) if in truth there be no fuch town, not hamlet, nor 

J |lace known out of a town ; or (/) if a fad alledged in a 
breft, were done in fome vill in the foteft not mentioned in 
Co. Lit. 125. the record, the defendant may plead it in abatement. Afi&* 
- Inft. 419. if a {loije i,j j yijj within a pariih, which contains di- 
vers vills,'be, in the count in an appeal, alledged generally in 
the pariih, (/) ; or a fa£l done in a city, which contains 
divers parilhes, be, in the count in an appeal, alledged gene- 
rally in the city, it feems (^) that the defendant may plead 
fuch matter in abatement ; for otherwife he eould take no 
advantage of the infnilicicncy of the allegation, becaufe the 
place named, as it Hands on the record, muH, till the con- 
trary be ihewn, be intended to contain no more than one 
town, or pariih, on which fuppoiition a vifne may well 
come dt ‘vkinetB {h) civitatis, which does not exclude the 
b.H. 7. .1, " city, but takes in the city and its neighbourhood witliin its 

a.R.Abr.6*i. jurifdiftion, whether fuch city be within a county, (/) or 
7. 27. be a county of itfelf } cxcejiting only the city of (i) London^ 

from whence it feems that no vifm- exa,- corat., not only 
1. s'iJ. 88. I’y rcafoii of the largenefs of its extent, but alio becaufe 
(/)C. liliz. it hath been the conftant ufage of pleading to fliew the 
ward and pariih in which a fa£t alledged { 1 } in London, was 
done. 

2.R. Abr 621. 

(^) See the cafes cited under letter r. 7. H, 4 27. Salkcld 5g, 6o. Co. Lit. xaj. 
4.Cokej4. 2. Jnlt. 319. 2.R..'Abr 01?., 623.' 8, FL 5.10. C. Jac. 307, 308. 

2. Hale 262. Con. b. P. C. 15.^. (/) Sec the authorities citc.d under letter 

{k) I. Sid. 17S. C. Jac. 307. 2. R. Abr. 62?.. C. Jac. 150. Qn. C- Klix. 732. 

Con. S. P. C. 154. 1. 11 . Abr. 6:7. (/) C. Kliz. 732. 


1. Sid. 326. 
(r)H.Pli'ad.6x. 
C<i. Lit. 115. 

2. R. Abr 54. 
i.Sid.SS. 
Con. 

1. Sid. 326. 

Carthew 333. 
Skin. 5;4. 

(r/) C. Kliz. 
732 - 

1. Sid. 3?6. 
(<?)lCPIcad 6 


(w) I. Sid. 88. SeR, 93. It hath been alledged that no [m) vifne can 

^ 66 ^*^ come from the vueald of SjijJcx^ not only by reafoii of the 
^ ‘ * ’ largenefs of its extent, but alfo becaufe it fliall be taken for 
a wood without inhabitants ; and therefore it would feexn 
inconfiftent to award the return of a jury from it. And yet 
(«) X. Sid. 327. jj holdeu (//) that a vifne may come from a park ; 

alfo it feems to be the general opinion, that a vtfne may 
come from a foreft, as hath been more fully fhewii in the 
precedent feilion ; froni whence it may plaullbly be argued, 
that it may come as well from fuch a wcaidy fuppofing it 
(0) ». Lev. to be a wood. Alfo it feems (<?) to be queftionabie whe- 

3 ^=( 7 - ther a ufne may not come from a walk in a forett, being 

Con. 1. Sid^ alledged as a place in which a fafl was done but it 
pMd.iiT hemi clear that no vifne can come from it, if it bcal- 

Icdged 
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icdgecl only as a liberty, for that no vtfne can come from 
a thing incorporeal, {a) but only from a place. Alfo it (/2)i.Sid.3a6. 
hath been liolclen that no vifne {b) can come from the 
/cue of a manor ^ perhaps for this reafon, becaiife it doth not sm^niary 188. 
properly fignify a place, but ratlicr the limits and fituation 
of a place. 


As to THE FOURTH PARTICULAR, viz. Whether one 
apd the fame count in appeal ought to be againft thofe who 
do not appear, as Veil as againft thofe who do appear, and 
againft the acceflaries as well as the principals. 

94. It is faid by 5 /> Matthew Halc^ that in an 
tippeal againft A. B. and C. if A. only appear, yet the plain- 
tiff ought to count againft them all, by the better opinion. 

And tlic like feems alfo to be holden by Sir IVdiiam <>taund* 
ford [c) and Brook {d ) ; yet the point adjudged in the prin- P.C.55. 
cipal (f) cafe, which feems to be the chief liDunda*ion of O/yP App.28. 
thefe opinions, feems to be no more than this, that where an C'O 
appellant hath Ind judgment and execution one appeal, r)yer 
he ftiall not afterwards have another againft perfons not ^ 
named in the firft. And all the precedents that i can find, 
either in Coke (f) or in Raftal^ uf counts in appeals, t/) Co. Ent, 
wherein fomc of the defendants have not appeared, c.o in- 
deed mention the *p6tfons abfent, as well as thoic prefenr, 47. (jX 51. * 
and Ihcw in what manner they were -^guilty 5 yet arc al! or 5^. 54. 
them exprefs that the appellant inftanter apjcllat that bce47. Aifize. 
appear only ; and that he would in like manner nppeal thofe 
that arc abfent, if they were prefent ; by which it fTins 
clearly to be implied, that wlien they ihall appear, there 
lhall be another declaration againft them, and tiiat tlio pre- 
fent declaration is cftcenicd only as a cicclaratio ' againft 
thofe that do appear. Neither do I find any diff'^reiice in 
the precedents abovementioned, as to the for»n of iuch 
counts in relation to this iiiatter where the perfojis not 
Appearing arc accelliiries, from that wherein they are prin- 
cipals. But whether the omitting of a pcrfoii in one ap- 
peal be always a good bar to the charging of him in 
another, fliall be confidered in the following part of the 
chapter, wherein I fliall treat of the ifature of pleas in bar 
to appeals. 

As to THE THIRD PARTICULAR, v:z, How llic appellant 
fiiay be nonfuited. 


Se^, 95. It is generally holden in fomc books, (A) that, (b) B. Nonfc 

by the common law, if a plaintiff, in any a&ion wliatfocvcr, i-i-* . 

. Co Lit. tjg^ 

i. Roll. A. 131, 132. 3. £d\v. 4. IX. Con. F. Kojif. 15. 34. B. Nonl. 6, 
20. H. 6. 44. 2, Bulft. 19; 

VoL. Ill, Z be 
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be demanded at any day of continuance before judgment, 
(fl) Vide fuj'. and do not appear, either in (a) proper peiTon, or by attor- 
f* 74 - ney, or guardian, as the law requires, he fhall be noniuited, 

{^) Noy 88. whatfoever ' excufe he may have for his abfence. But it is 
Latch. 173. enaded by 2 . Hen. c. 7. 4. that if the verdift pals againft the 
Viic £up. 30. plaintiff (hall not be nonfuited. And 

(f’) Moor 407. it hatli been adjudged, (c ) that if a defea- 

C. }Liu. 465. dant in an appeal of murder be found guilty of manilaugh- 
ter only, the appellant cannot be nonfuited ; but it doth 
not appear whether tliis rcfolution be« grounded on tiftr 
faid Itatute, or on the common law ; for it feems difficult 
to maintain that iuch a verdi£l which finds the fubftance of 
the fiid, (hall be laid to pais againft the appellant, in which 
cafe only the nonfuit is taken away by the ftatute. And 
therefore perhaps a nonfuit in this cafe may not be fuffered 
by the common law, which feems not to have permitted a 
nonfuit after a full verdift, except in fuch cafes only where- 
upon fome ^oubt remained with the Court, as may be rea^ 
fonably argued from the authorities above cited under let- 
ter (if) But it feems that an appellant may be nonfuited af- 
(tfOaJonesx. ter a lpecial*(^/) verdift, or after a demurrer (tf) and argument 
(^}Co.Lit.i39. thereupon. 

a. Joucs I. 

See 20, H. 6. 44. and the authorities cited under letter (/>} in the preceding pnge. 

As to THE ^orRTH p ARTICULAR,* For wlut faults 
the writ may be abated. 


Sc/f, q6. I ftiall premife, that in order to take advantage 
(/) z. Bulft. of a defeat in the writ itfelf, the appellee (^) ought to 
demand oyer (i) of it, which he muft do in open 
(;)Bigb/t!‘ court (2).' 

Kennedy, 

Black. 713. Cj) Widdrington v. Charlton, agreed Mich. 10. Annx. 


(a) The writ in an apj)cr.l is an original iffuing out of chancery returnable info 
the king's bench only ; before the rcti'.rn thcrccif. the court of Chancery only can 
fet it ande, where it appear.i to have illucd trronic^ or tm/irovieie^ by fome error cx- 
triiiiic to the writ itfelf; but for any error or defeat on the face of it, it may l)c 
quafhed after it is returned into the king's bench. Bac. Abr. ra6. and fee £(j. 
JL'af. Abr. 416. 


t 

And for the better underftanding for what faults fi'ch 
writ lliall be abated, 1 fliall conlider the following particu- 
ars. 

1 

t . Where it may be abated by the Court ex officio. 


%. Where upon the exception, or plea of the party, but 
Hot without fuch exception or plea. 


3. What defefts of this kind maybe amended, which with- 


out fuch amendment might abate the writ. 


3. What 
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As to the firft particular, viz. Where the writ in appeal 
may be abated by the Court eit officio. 

It fcems, that the writ may be abated by the Court ex («) pinch ztfi. 
officio, (a) for the following faults, whether the party take a.Danv. Abrl 
notice of them or not. «52. 

Sup. f. 4«. 

97. First, (h) Where a writ or declaration wants (h) Vide fup. 
thole words of art which are appropriated by law for the de- f- 77 - 
ferpition of the pjfence; as where an appeal of burglary Cc) Co- 3 J* 
has the word ” inllead of burgulariiery* or 

“ burghriter or an appeal of rape wants tlic word “ Sup.f. 77, 

puit,” (ei) or any appeal wants the word felonici" [e). 0 )Sup!rjj 77*. 

Scil. 98. Secondly, Where the declaration varies from 
tlic writ ; as (/) by laying the offence, in tlie reign of a (/) F. Brief 
prefent king, where the writ fuppofed it toha\ been in tlic *’!>• 231. 
reign of a former king : Or by giving tiie defendant a name 
different from that in the writ ; as where thc*.vrit {g) calls C?) Ycl. jia. 
him A. B. of C. alderman, and the declaration A. B. of C. 
efquire : Or where the declaration is otlierwife*(A) defeftive ^ * 

in not purfuing the writ, or in not fetting forth both the (i) sup. f. 86, 
fubftance (/) and the circumftanccs (1) of the faft with that &c. 
certainty which the law requires : Or in (/) laying the of- Eh >96. 
fence in a diffg-yu^ounty from that in which the writ was 
brought. b! Appeal 38. 

Scfl, 99. Thirdly, Where (w) the declaration doth («)Sup.f.6o. 
not conclude contra fermam ftatuti in fuch cafes where by 
law it ought. 

ScB. 100. FouRTnl.Y, Where the fenfe is defc£live for 
want of a material word in the writ ; as (m) if the conclu- (p)p.Cor.x2i. 
lion be “fix' hoc breve, tfc.” w’ithout the word ''habeas or s. P. C. 82. 
where there is a falfc concord in the writ, as hes fs) or Banc («) 9.H.7.16. 
breve ; or the flngular (p) number inllead of the plural ; (/’)io«Ed.3.i. 
or (as fomc (y) leein to hold generally) any other falfc s!p.**c*82?* 
Latin-, or even the ufe of a word which is not Latin, 5. Coke* 121. 
tbougli (r) by the change or addition of a letter it might (?) 2. H. 4. 8. 
he made fo. But it feems that fucl^ faults in the declara- ‘ 
tion are not fatal if the writ or bill on the file be right, as 
lhall be Ihcwn more at large in the following part of this 
chapter. 

Sell. idi. Fifthly, Generally where the writ or de- 
claration are any otherwife defeftive in not obferving the 
legal form ; as <i) where in a writ of appeal fued by a (j)?. Brief 
huiband and wife, the conclufion is in tiie name of the ^S*- 

Z 2 wife 
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- 53 ‘ wife only: Or wlicrc the writ omits (a) either the name 
z^ lnL ici haptifm or the lurname of the appellant or appellee, being 

(i)Finc!i 253. the degree of nobility, which alone can give fo 

8. Ed. 4. 24. high {ij a name of dignity as to i’upply the want of a fur- 
*. infl. 666. name. 

15. Ed. 3. 39. 

As to tlic fecond particular, viz. Where the writ may 
be abated upon the plea or exception of the party, but 
not without fuch plea or exception ; 1 fliall endeavour to 
flicw, 


1 . Where it may be fo abated for the w'ant of fifteen days 
between the t^e and die return of the writ. 

2. Where for a inifnofmer or wrong addition. 

3. Where for a dcfefl in the addition of the appellant or 
apjiellce. 

4. Where for the multiplicity of aflion. 

5. W’^here for making oi j. S. a defendant, where there is 
no fuch perfon. 

6. Whether the defendant may h:ive more than one of 
fuch pleas or exceptions. 

As to THE FiRjT POINT, viz. Where a writ of ap- 
peal may be abated upon the exception or plea of the 
party for the want of fifteen days between its /r/iraiid re- 
turn. 


Se/I. IC2. If the party, before he hath pleaded in chief* 
do cfpecially fhew to the Court luch a defed in the writ, 
(i')SalkeId63, the latter authorities (<•) feem to incline that it ought to be 
C Jac! 414 abated, becaufc the writ is die foundation of the whole pro- 
j.’ventris 7. ceediiig, and the law Iccms to be in notliing more curious 
I. Sid. 406. than in ftriaiy keeping up its legal forms. Vet it hath been 
Con. IX. Ed. refolvcd, (d) that i'uchu defeft is falved by the party’s com- 
B Error 16 ‘"S pleading in chief without taking advantage of it : 

(</)Salkeld63. hath been adjudged, that where the original is right, 

all defefts in the mefne procefs arc falved bv the party’s ap- 
pearance, as fliall be Ihewn more at large in the chapter coiv- 
cerning process. 


As 
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As to THE SECOND POINT, Viz. Wlicrc a writ of appeal 
may be abated, upon the exception or plea of the party, for 
a mifnofmer or wrong addition. 


103. It fccnis to be agreed, {a) that if there be (/*) Fincb 363, 
a miftake in the writ or declaration as to the name of bap- 3^+. 
tifin, (h) or fin nanie (c) of the appellant, {J) or appellee ; 2*4.1! 

or {e) as to the town pariih or county, eftatc degree or KDt.49! 

myftcry, whereof they are faid to be; as where (/) one 51. 54. 
who i;s neithcr^b; birth, office, creation, or reputation, an (^) 9 ll- 
cfquirc or gentleman, is named with cither of tliofe ad- 
dirions ; or whore a gentleman by birth, who follows the jy 5 
trade of hu'bandry, is named with the addition of the 35. n. <5*55! 
trade ot ludbaiidry, and iK>t of gentleman ; or where a peer, xo Rci.A-. 12, 
wlio has nv're than one r.ame of dignity, is not named (h) 
by the inoft nL»!>le ; or where a geiiiKman or gentlewoman jpft 
(i) is named fpinilcr ; or (t) a yeoman is named a gentle- * 
man; or (/) if there be no I'ucli town,* pariih, nor 6. C(>lrc67, 
hamlet, nor place known out of a town, as that wdicrcof 
either the appellant or appellee arc faid to bc,^ and the ap- 
peilee before (m) Iniparhuice plead fuch matter in abate- 2.111(1.669. 
ment, and thereon illue be joined and found for him, the writ (/) z. lHft.668. 
ought to be ab-'ted. And it Iccms ('}i) alfo to have been (0 5; H. 7.16. 
holden, that if the appellant, after imparlance, cojirds llmr he 


haJh brought by a wrong name, the v rit ihall be Thi lo-iM u. 

alulcd : but it is faid (0) to be no fault to give an cfquire c. 4., f. 19. 
the addition of gcntJenKin, t f. jic I convey fo. .Al/’o if one ( 1 ) 3. Mod# 



was, as well known by the nai.io of />. as ‘ny the nr, me 01' C, h. App. 38. 
and this VfC cor.fcffid and ibu id for him, it r.voici.s the plea 


of the A-ki if one \v!iO i»ad liis ulual abode 

at B, aiwi iiatli !»ccn ibnic rime feen at C\ !ic naiiicd of C\ 


(/>) RalK jKnt. 
5 ^^- 54 - 


in an appeal, it halii been queP.ioncd ( ) wlicrher thio be (-[d 1. Sid.325. 

fuch a fault as wiJi abate the writ, l>a:ai:fc tburjCi imes ap- 

pellccs mnv not have any known dwe:iii,g ; but if that hap - 

pen to he the c:\le, uirciy ir is the ik.R-ii: to reply it, and ‘ * 

then there iVcius to i)e liirlc '.loibni imt if may niakc good 

the naming of the party of any place wiiorein i:c lias at 

any time been. And if a place where l:c dwells, and is 

a houfe keeper, and aJib another place where he keeps 

his wife and family be well known, it feems that the 

writ may name him of eiihcr of fuch places, or perhaps 

of both of them, but is abateablc unlcfs it iiamc him of 

one of them. 


Z3 
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As to THE THIRD POINT, viz. Where a writ of appeal 
may be abated, by the exception or p!ea of the i>arty, for a 
defeft in the addition of the appellant or appellee. 


Sc^f. 104. It feems that the common law in no cafe ( a) 
requins any other defeript^on of an appellant or appellee, 
but by tl.cir name of baptifm and furname, unlcl's they be 
of the clevree of a knidit, [h) or of fenne higher dignity; in 
which cai'es, whether the name or dignity be ancient, or fas 
fome fay' (f) of a new creation, as that bf baronctj fee. 
it ought to be added to the name of baptifm and fur- 
name ; and if it be of the degree of nobility, it ought (r/) 
to fupplv the place of the fui namc. And it ft cins that the 
law was (e) fo curious in this particular, that if a plaintiff, 
in anyaflion, gained a new name of dignity hanging a writ, 
he made it abateablc ; but this inconvenience is remedied by 
I. Edw. 6. c. 7. f. 3. by which it is cnafted, “ that if any 
“ plaintiff fn any manner of aftion fliair be made a 
“ duke, archbifhop, marquis, earl, vifcoimt, baron, hilhop, 
‘‘ knight jvftice of eitlicr bench, or ierjeant at law, de- 
pending the fame aftion, that inch aftion for fuch caufe 
“ fliallnolbe abateable or abated.’* But it hath been holden 
//*) I. Si<1.4.o. if) dignity of a baronet U not within this ftatute, 

Lit. Rti). 81. becaufc there was no fuch dignity at of the making 

C. Car.*iQ4- of it. 


(a) 1. Tnft. 
665, 666. 

II. H.4. 40. 

1 1, H. 6. 11. 
30. Ed. 4. 16. 
(.':)ii.H.4,40. 
14. H. 6. 14. 

P?ob. J7.9. 
».R. Ah. 469, 
Jrnit. 666, 
667. 

Con. Lat.169. 
(//’)Siip. f.ioi. 
(0 32. 1-1. 6. 
29. 

Con. 24. E.3. 
25,26. 

ft8. Kd. 3. 53. 


(p)i6.E4 72. IC5. To prevent f^) the inconvenience of iroiN 

2. Jnft. b7o. bling one perfon for another, which cannot hut often h.ap- 
2^ Hale 176, jf there be no otlicr additional defeription of the dc-^ 

fendant, it is enafted by i. Hen. 5. c. 5. “ That in every 
“ original v nt of aftions pcrfonal, appeals, and indift- 
“ ments, and in which the exigent Hull be awarded, to 
“ the names of tlic defendants in fuch writs original, ap- 
‘‘ peals, and indiftnients, iuldiuons lhall be made for their 
“ eftate or degree, or mylUTv, r.nd of the towns or ham- 
lets, or places and counties of llie which they were or be, 
** or ill which they be or were converfant. And if bv pro* 
“ cefs upon the faid original writs, appeals, or indiftinents, 
‘‘ in the which the ^aid additions be omitted, any outlawries 
“ be pronounced, that they be void, fruftrale, and holden 
for none. And that before the outlawries pronoun- 
** ced, the faicl w^rits and indiftinents lhall be abated by 
‘‘ the exception of the party wherein the faid additions be 
omitted.” 


For the better explication of this llatute, fo far as it re- 
lates to tlic fubjeft of this treatife, 1 fliall firft premife, 
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Scff. 106. That (a) generally fuch additions in Englifi 
are as good as in Latin \ and where there are feveral defen- ** ® ® ’*• 
dants of diiferent names, and the fame addition, it is •(^} (A)B.Add. j. 
fafrft to repeat the addition after each of their names, ap* 
plying it particularly to every one of them ; and where a 
father hath the fame name and the fame addition with a 
defendant being his fon, the writ is (r) abatcable unlefs it h. 6 . 
add the addition of puifnc to the other additions *, but where 29. 

^Jie father is the defendant, it is faid that there is no need 39‘H-6. 46. 
of the addition of (//) And if the ion be in cufudia / a 

murefchalli, and fo declared againft, it is faid that tlie count 
is good without the addition of puifiie, unlefs the father 
of tlie fame name and addition be alfo in the cuilody of 
the marlhal. 

And for the better underftanding of the nature of the 
feveral additions required by the ftatutc abovcinentioned, 1 
fhall endeavour to ihew, 

j. What is a fuihcient addition of the eUate or degree. 

2. W’'hat is a fufficient addition of the myftery. 

3. W' hat of the town, hamlet, place, 'or county, of the 
appellee. 

4. How the defeft of an addition may be falvcd. 

As to the firft particular, z'iz. What is a fufficient ad- 
dition of the cilatc or degree of the appellee, 1 Hull ob- 
ierve, 

Sc^l. 107. First, That it is ncccflin-y to Ihcw the pre- 
fent eftate or degree of the appellee (e) at the time of the (.■)9. Ed.4.4, 
writ; in which refpeff this addition, and alfo the addition a*. Kd.4. ij. 
of the myftery differs from that of the place, which is *’'T*i*i*' 
lufficicntly fet forth by naming the appellee late of fuch a *" 
place. 

Scil. 108. SECo^DLY, That fuel] addition muft be cx- 
prcfll'd in fuch a manner that it may plainly appear to refer 
to the appellee; for it hath been refolved, that to name the 
appellee “ fon of J. B. butcher,” is infufficient, bccaule 

butcher” refers to J. rather than to the appellee. 

Seff. 109. Thirdly, That (/) a bifhop of an Irilh (/)SeeThc!o. 
dioeefc may be as well deferibed by the addition of his U6.c. t3.i'.S» 

Z 4 bifliop- 
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bifboprick, as an Englifh biihop ma^ by the addition of an 
Englifli one (as it fcems to be admitted in the Tear Book 
(«>.Inft.667. of 21. Hen. 6 . 2. pi. 4.) : Butit feems (a) clear, tha» no one 
can* be well defcribcd by the addition of temporal dignity 
in Ireland or any other nation befides ou own, becaufe 
no fuch dignity can give a man a higher title here than 
that of efquire (3). 

(3) Sec Mary Graham’s . ; fc, referred to the twelve Judges in July it 91. Cafes in 
Cro'*. u Law, -d c:I;r. ]ia ''c 444, See aifo Salk. 451, and the cafe of Gouderc and 
Mahoney, 6. St. Triais., 8^5. 

(i)Thcloall.6. Seit. i io. FOURTHLY, That the degree of a (i) 
c. 15. f. 12. jg , addition ; from whence it may reafonably 

* be argued that a degree in cither iiniverfity is alfo a good 

(c)2.Inft.66i:.. addition, as it is holden by &ir Edward Coke (c) without 
COThcIoal b q'^elfioi. ; yct this is made a quat e by Theloal (d) ; and it is 
6'C, 15. f. 13. holden in the Tear Book of 35. Hen. 6 . pL 55. and admitted 
by Sir Edivard Coke in the very place above cited, that a 
doffor in dUnudty may have the addition of clcrk^^ which 
feems not caiily rcconcileable with the opinion tiiat the de- 
gree of a dt ffor is a good addition ; for if it were, why 
Ihoul J not tlie writ be abatcable for having the addition of 
(r)Vidcfup. elerk'' inftcad of it, contrary to the allowed rule (f) iu 
f. 102. other cafes, that tl\e moil: worthy addition is to be ufed ? 

(Oi-Inft. See?, in. Fifthly, That gene}^us^ \f) or arm!^ 
(f) arc, cither of them, good additions for the eftate 
T'V degree of a man ; gemroja^ (/;) for ih'nt of a woman ; 

lt.Adcl.44.^? and “ yeoman” (/) and labourer” fk) aie alfo good ad- 
(/’V’.liift.fit- ; diMons for the dlatc and dcgice of a man, but not for that 
(/) i.Inft.o '8. of a woman ; and wido%*j (!) ox Jingle {m) woman^ or, as fome 
Add. 3.47. . ..) u ^ (jf 7. ,5 ’» of xhein good additions of 

(i) B. Add. 5; ellate and degree of a woman, but no fuch like addition 
3 q. is good for :Lc eftate *md degree of a man. Ai\d*‘\fpin/ia'*Jo) 

(/) F. Add. is a good -widirion for t!)c vllatc and degree of a w'uman, anci 
B. Add. 64. pt^Thaf:. ailo for that of a man. 

6i>. 

Theloal I. 6. c. ic. f. 4. {w ) F. AudiLion 14. Fd. 4. 7. B. Add. 64. 66. 
Theloil I. 6. c. iq. f. 4. (aO t. ii. 4. 5. . H, 6.4. Qii. CrC*. K. jgS. Dyer 47, 
{oj Dyti 46, 47. 8S. 1. Sldcrfia 247. 

(p)i.lo&. 60 *. Seff. II2. SixthlV, That “ burgefs” (p) and citi- 
B zen,” and “ fervant,” (q) arc all of them too general, and 

55. '6. Con!”: tlierciore not good additions of the ftate or degree eitlier of 

As to thcfccond particular, viz. What is a fufficientad- 
ditioii of the myftery of an appellee. 

(>-)s.Inft.668 SeU. 1 13. Having firft preraifed that the word “ myftery” 
(OB Add 44 F) includes all lawful arts, p:ades and occupations j and (r) 
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that if one under the degree of a gentleman have.divers of 
fuch arts, trades, or occupations, he may be named by any 
pfthemi I fhall endeavour to Ihew, 

What additions of this kind arc clearly good, 

2. What are clearly infulEcient, 

3. What arc queftionable, 

SetJ. 1 14. At* FIRST, The fol’owing additions of this («)?. Add.44, 
kind clearly feem to be good, as “ hufbandman,(c)” “ mer- 
chant, (/•)” “ broker, (<■;” taylor,(</)” “ point maker, (e) ” 

“ fmith,(/)” « njillcr {;?)” “ carpenter, (^)” « cook,(0” ;H.6.6ff.* 
“ brewer, “ baker, (/)” “butcher, (m)” “ parifh Theloal 1 . 6, 
clerk, («)” “ mercer, (0)" “ fifliraonger,(p)’' “ dyer, (j)” c, 15. f. 5. 

“ fchoo! I nailer, {/■)” “ ferivener,” and fuch like. (</)B.Ada.ij. 

39 * 

(/) 7. H. 6 . 1. (/) £T. H. 6. 54. 22. H. 6. S 3 - A?kl. 39. i;x. (/j) B.AHd. 

22. 39. (.) 14. H. 6. 15. Thdoal 1 . 6. c. 15. f. 6.* (^) F, Urlaj;. 32. 37* 3* 
11. 7. (/) 6. Kd. 4. 5. (m) B. Add. 42. (») Ik Add. 52. 6 i, (0) 2. inlt. 66St 

19. H. 6. 51. ('/) 5. H. 5. 7. (r) 2* Lcoq. 1 86. ^ 

Seff. 1 15. Secondly, The following additions of this 
kind clearly feem to be infufficient. as “ maintainer,” (sj z. Inft. 66s!* 

extortioner, (/)” “ thief, («)” “ v^abond, (jf)” “ he- 12* Ed. 4. i, 
“ retie, (y)” “ ccmIlflLA informer, ” and fuch like. 

\ 09 * 

(") £d. 4. I. a. Inft. 668. (ar) aa. Ed. 4. i. (;>) t. Roll. I90. 

Sc£f. 1 16. Thirdly, The following additions of this («) Theloal b, 
kind feem to be qucilionaiile } as, “ farmer,” I'is 

by the better (a) opinion feems to be an inlulficient addi- 
tion, becaufc if any myflery be implied in the notion of it, jg. H. 6. 4.’ 
it is tliat of hulbandry, of which “ hulbandman” is the pro- 
per addition. 

Sea, iiy. Fourthly, “ Chamlicrlain,” “ butler,” and (aa) B. Add. 
“pantler,” are holden (a«) to be infufficient additioiis, 50.58. 
becaufe they denote only al'pecirl kind of olEccr, or lervant, 1,^*6 

and imply nothing, which in the common underllanding * 

of the words comes under tlte notion of myftcry. And from (i.i) 2. iuft, 
this ground it fecius to follow, that neither “ groom” 
nor “ page” are good additions: and yet in Tome [cc) of (“)®* Add, 
the old books tliey feem to have been lb admitted. I^ Coroneag, 

ai.Ed.4. 71, 

Srfi. 1 18. Fifthly, “ Hollelcr” hatli been holden 
(dd) to be a good addition, and feems properly enough j,/ 
to come under the notion of a myftery. And though it hatli 2*1 . «T. 6. 50. 
been refolved, (ec) that any one who keeps an inn may be («) »j.H. 6 . 
fued by the addition of “ a labourer,” upon the cuftom of , 
th? fefilm for want of due care of tlic goods of his guefts ; „ “ ’ * 

bccaufc ’ 
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t)ecaii(e whoever keeps a common inn, is in that refpeft. lia- 
ble to anfwer for fuch defers, by whatfoever addition he may 
be ftyled, yet this does by no means prove that fncb perfon 
may not as we'l be fued by the addition of ** hofteler," bat 
only that he may be fued as well under any other addition. 

As to the third particular, wz. What is a good addition 
of the town, hamlet, place, or county of tlic appellee ; I 
ihall obferve, 

JrA. 119. First, That itisagoodaddition ofthiskindto 
(«) Vide fup. name the appellee late (</) of fuch a town, in which refpeft 
4. 15. addition differs from that of the eftatc degree or myf- 
19.H. *6. 66. tery. And it is faid, that if a defendant be named of ji, and 
1. Ed. 4. 1, late of B. it is fuAcient to prove either addition. 

i.£d.4. t. 

Dyer 913. 9. H. 6. 66. Theloalb.6. c. 14. f. 17. 

Se£I. 120. Secondly, That the conftant courfc of pre- 
cedents hath made it a fuiheient addition of this kind, to 
name the jlefendant of a city which is a county (h) of itfclf, 
*1 Ed ^ deLondinOi' (r) “ de Norwico, tsfe." without more ; by 
*7! H. 6.4V' which it (hall be intended that he lives iu the county as 
35.U. 6. 12. well as city of London and Norwich, i^c. unlcfs he Ihcw 
the contrary, though part of each of tliefe cities lie out of 
their counties. However, it is cerlaln' that it is not fuffi- 
(<935.11.6.12. cient to name a defendant Londini (d) or Br'ijioliai, £sff. be- 

7. fl. 6. I. caufe that imports only that he belongs to fuch town, and 

4*Ed. 4. 10. not that he refides there. Alfo it feems clear, (r) that 
(r)Cdac.l67. fufficicnt to name a defendant of any town 

which is not a county of itfelf, without fhewing in what 
/'P2.Inft.669. county it lies. Alfo if (/) a man be named of a pariih which 
Viderup.f.92. contains more towns, or hamlets, or places known out of 
>C3* any town or hamlet, the defendant may plead fuch matter 

Thel(Mlb^6. abatement, bccaufe fuch an addition docs not purfue the 
j's'li.d.Vo. ^ pariih Ihall be intended to contain no more 

than one town, unlefs tlic contrary be Ibewn. 

Seff. 121. Thirdly, That if there be two towns in a 
19. H. 6. 35. county of tlie fame principal name, with different additions 

8. H. 5. 8. to diitinguiih theiS from one another, as Great Dale and 

10" H**'^'**' ox Upper Da/r and Lower Dale, and the defen- 

10! H. 6 . 5*. ^ named only of the principal town without any ad- 

47. ditioii as of Dale only, the defendant may plead (g) that 
(i>) 3.H.6. 8. there are two Dales in ^e fame county c^led Great Dale 
Ti ? M *6 ’ A/«/« Dale, and none without an addition, &c. Or 

c 3!^ 14.21. according to fome opinions (A) cither in this cafe where 
Con.7JH.6.’ there are two different towns called Dale, or even where 
4S' there is but one town, fometimes called Southdale, and fome- 

times NortbdaUi but never hmply Dale witliout an addition, 

the 
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, the defendant may plead that there is no fuch town as Dah 
'intlie fame county, becaufe parcel of a name cannot be 
faid to be the name. But if there be two towns of the fame 
name in a county without any addition to diftinguilh them, 
as itfometimes happens where they lie atadiftance from one 
another, 1 do not find any authority that it is not fufiicient 
in fuch cafe to name the defendant generally of cither of 
fuch towns, ywithout adding any thing to diftinguilh it 
from the o th». 

112. Fourthly, That if an appellee live in the 
liainlet of a town, it is faid [a) to be in the eleftion of the 
appellant to name him either of the hamlet or of the town ; 
but it feeins that this is to be intended only of fuch hamlets 
which are fo far eftcemed to be parts of a town, that thofe 
who live in them are, in common fp^ch, indifferently ftyled 
fometimes of the hamlet, and fometimes of the town ; for 1 
fee not how tiie addition of the town can be prqper, where 
the party lives in a place known by a diftinA name, and not 
parcel of it. 

SeS. 123. Fifthly, That ifan (A) appellee live in the 
place known by a fpecial name, and lying out of any town 
or hamlet, he may be well named of luch a places but if be 
live in any place within a town or hamlet, it is faid 

to be fafeft to name him of the town or hamlet. 

SeSi. 124. Sixthly, That the addition of the place of 
habitation of a wife is fuliicientiy Ihewn, by Ihewing that 
of the hulband, bccaufe it lhall be intended that the wife 
lives where the hulband does. 

As to the fourth particular, v/'z. How the defed of an 
addition may be falved. 

Sen 125. It hath been adjudged, (r) that if an appellee, 
named with an infufficient addition, or without any, appear 
and plead to the appeal, he cannot afterwards take advantage 
of the defe£f of the addition, bccaufe by his appearance and 
plea he admits himfelf to be the perfon intended. And fome 
have holden, (i) that the party by his bare appearance 
falvcs the want 01 an addition, or a bad one ; but this feems 
contrary to almoft all the authorities above cited in relation 
to this matter, which feem to admit that the party, before 
other matter pleaded, may take advantage either of the 
want of an addition or of a bad one. And accordingly it 
was lately (e) adjudged in an appeal of death between Reeve 
ondTru^X that the want of an addition of the appellee 
was a good plea in abatement^ and the writ of appeal was 
abated by fuph plea. m As 
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As to the FOURTH FoiNT abovc mentioned, viz. Where ^ 
a writ of appeal may be abated upon the exception or plea 
of the party for the multiplicity ofaftion- 

Se£i. 126. It feems {a) clear, that after an appellant hath 
appeared on a writ of appeal^ or even on a bill of appeal re- 
moved into the court or king’s bench from before the fhe- 
riff and coroners by certiorari^ if be commenccn a new anneal 
for the fame niatferj the appellee may plead m abatement 
that fuch prior appeal is ftill depending, i:c. But it feems 
{b) clear, that it is no pica in abatement of a writ of appeal^ 
that the appellant hath brought a bill of appeal for the fame 
matter before the flicrift and coroners, becaufe fuch bill is 
not of fo high a nature as a writ of appenly but it is laid to 
be only in nature of a plaint till it be removed into the 
king’s bench, which feems (e) to depend on the flam te of 
Magna Chart a 17. lincc which llatute the llierilF and 
coroner ca^inot proceed to trial upon a bill of appeal^ as per- 
liaps they might have done by the common law. But after 
fuch bill of appeal before the flicrift* and coroners is removed 
into the kFng’s bench, if the plaintiff bring a writ of ap- 
peal for the fame matter, it is holden {d) by Staundford^2i\\A 
feems to be admitted in the Tear Book of 4. Hen. b. pL 14, 15* 
and both by Fitzherbert {c) and Brook (f) in their Abridg- 
ments of the faid Tear Booky that tlfC^aJ^'ptllee may plear- in 
abatement that fuch bill of appeal is depending, becaufc af- 
ter it is removed into the king’s bench, it is ot as high a na- 
ture as a writ of appeal. Yet Sir Matthew Hale (j^) feems to 
be of opinion, that fuch bill fo removed is not pleadable in 
abatement till the plaintiff hath appeared thereon; perhaps 
for this reafon, that before the plaintiff hath appeared, it 
dotli not appear of record, that he hath profecuted the fuit 
in the king’s court, becaufe the cert-orari might have been 
taken out by a ftrangcr. Upon which ground it feems to 
have been reioived, {h) tliat it Is no good pica in abatement 
of an appeal, that the plaintiff hath purchafed another writ 
of appeal returii.ablc at fuch a dr.y, &c. and that fuch WTit 
was delivered of record to the flieriff, becaufe it might be, 
for what appears upon the record, that the fiift appeal was 
fo far profccuted by a ftranger ; but in the fame cafe it is 
admitted that fuch prior appeal depending will abate the 
fccond, where it appears on record that the fame plaintiff 
hath appeared and fued it, as in praying 6f procefs, &c. 

As to THE FIFTH POINT, VIZ. Where a writ of appeal 
may be abated for the making of J. S. the defendant, where 
there is no fuch perfon. 

Se^, 127. It feems clear, that if there be divers de- 
fendants in an appeal, and one of tlicm who docs not appear 

be 
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be mif named cither as to the furname, or name of baptifmy 

or be deferibed by a wrong addition, erwere dead before the 

writ purchafed, any of tlie defendants who do appear may 

plead, “ that whereas die appeal is fued outagainft^.J?. ofC\ ^ . Dver348. 

“ in the county of Z). yeoman, there war. not at the time of SummaryiSg*. 

*\ the porchafe of the writ, nor hath been fince, any fuch per- S. P. C. 82. 

fonas A.B. inrerummturd, as by the writ is fuppoled.(j)” S** 

whereon if iffue be joined, if the appellant catinot prove ^ *5*43* 

there now is, \r was at the time when the writ was pur- g. 

chafeil, fuch a mrfon of lucb name and addition as by the ai. H.7. 34, 
writ are fuppofed,* it feems that the verdiA ought to go 7.11.4.27. 
againft him, whereupon the writ fliall be abated as to all 
the defendants. But it is not (A) advifeabk in fuch a cafe to (A) B. App* 
plead that there was not at the time of the purchale of die 
writ, &c. any fuch perfon as A.B. of C. in the county , 

of D. yeoman, becaufc it implies a negative pregnant. Alfo (fjs.P.c'.sl. 
if a defendant, milhamed or deferibed by a wrong addition, Sce the books 
do appear, it ieems to be agreed (rl that no other defendant ah^ve cited, 
befides himfelf can plead the mifnofmer or wrong ‘addition, 7* 

But I do not find it to be agreed, {d ) that fuch a pica by one ^ 
defendant (hall abate the writ as to any other befidea* himfelf; yin. 4. 27! 
but if fuch matter, when pleaded by another on the non-ap- S.P. C. &i. 
pearance of the defendant, will abate the writ as to all, it 
forms difficult to give a rcafon why it Ihould not have the 
like effeA when pleii^ Illy the party himfelf. 

As to THE SIXTH POINT, viz. Whether the appellee may 
have more tlian one fuch pL'u or exception. 

Se£i. ia8. There feems to be no doubt but that if a de- ^ 3^3. 

fendant in an appeal, or even in an indi Ament of felony, 
think it proper to make ufe of never fo many pleas or ex- b. Appeal 44I 
ceptions of this kind, requiring all of them the fame kind (/)S.P.C. 82. 

of trial, he may take advantage of them all, (e) uniefs [f] 
they be repugnant to one another. Alfo it feems to be the ^jvpp.aL'"’ 
better opinion, {g) that he iball have the like advantage, /'A)Fineh^j, 
where fuch pleas or exceptions do not all of them require 384.385. 
the fame kind of trial, but fomc of them arc triable by mat- **• 4* 7 «• 

ter of record, and others by the country. And if fuch pleas XrunVarPafe 
or exceptions be all of them triable by the jountry, it l^ms 3.600, i. ^ 
to have (h) been generally agreed, that the defendant muft pyerSS. 
at the fame time plead alfo with them all his matters in Raftal 49. 
bar, if he have any fuch, and alfo plead over to the felony 3* Mod. 266, 
(uniefs where he hath admitted the faA by the matter pleaded ^^6. H. 7.7^ 
in bar) : But if the plea in abatement be triable by matter of ^ower 47. * 
record; it is holden in fomc books, (t) that the defendant is (») *• App, 
ftot bound to plead over to the felony, till fuch plea in abate- 

tj. Alfae 1. 
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(a) C. Eli;t. inent be found againft him. But (a) the greatef nUmfwf of 
precedents, and conftant pradice oflatefceni to be other-' 
*®'jl ^ wife. However it feems clear, (b) that wliatfoever matters 

t4 h! c\ ' arc pleaded in abatement of an appeal, or indiAment of fe- 
RaftHl 47. lony, atid found againft the defendant^ yet he may after- 
(^) Finch 363. wards plead over to the felony (4). And in thefe tefpeft'; 
arf A^ifire ». appeal and indifltnent differ from appeals (<•) of mdy- 

i. 'h.6. I. * ^11 civil adions uthatfoever, except only affixes of 

z. Hale 239. mart d‘aHcefiot (J)t nov^l diJIeiJirAji)^ nufance[f )^ ^nd juris utrum-, 
(f) C.Eliz. for it feems to be a fettled |^le, tliat pi appeals of may- 

ffS" hem and all other civil adions, thofe above mentioned only 

Own 59, 60. ®*ceptcd, if a plea in abatement, friable by the country, (A) 
<Moor457. be found againft the defendant, he fhall not (i) be fuffered 
Noy 36. afterwards to plead any new matter, but final judgment fhall 
(</)Finch385. jjg given againft him. Alfo it feems to be agreed {k) that in 
lo.Ed. 3.29. other adlions, except thofe above mentioned, if a de- 
39.* Alfizc 13. fendaiit, together with a plea in abatement, plead alfo a plea' 
(«}i.Ed.3.ii. in bar, or the general iil'ue, he waives the pica in abatement} 
Dyer 310. and tlie plea in bar or general iffue only fhall be tried. 

Ha 6a |6a 

i.Jone84i3. S.P.C. 8 i. C. Car. 510. Finch 363, ;6 4. 385. (/) Finch 3^3. 385. 
(^) 40. £d« 3. 49. Finch 363. 385. (A) Vide C. £liz. 203. Dycf 228. Yelv. 36^ 
(5 1. Sid. 252. I. Lev. 163. ]« Inft. 33, Yelv. 112. Alcyn 65,* 66 , (k) C. £liz« 

495. Owen 59. Noy 36. Moor 457. Pop. 115. Vide Thel. h. 15. c. 

(4) It feems from Carthew 56. that if the appellee plead in abatement, and doth 
Aotvplead over to the felony, that the appellant ought tonfia:v,{be Court judgment 
againft the defendant. But in that particular calc, the plea being accepted by the 
plaintiff) it was iield good without pleading over* 

And now I am in the third place to confider, what faults 
of this kind are amendable^ which without fuch amendment 
would abate tlie writ. 

Srf 7 . T29. It is to be obferved, that appeals are ex- 
prefsly excepted out of 8. Hen. 6. c. 12. wliich is the prin- 
iri Vid Salk of amendments : Alfo it feems (/) to be generally 

’ * taken for granted, that no criminal profecution whatfoever 

«.Modern269. is within any other iiatutc of amendments, or any of the 
i.Bulft. 142. jiat ttes of jeofails ; from whence it follows that no deled is 
* 44 - amendable in an appeal, but fuch only as is amendable by 

p. Buift.142. common lazu. And therefore it feems to be the better 
1*44. * opinion, that no lalfe (m) Latin in a writ or bill of appeal, 

4.11.6.16. noromiilion of a word, (?/) nor even of a letter, {0) nor 

AmMid.62. other defeft or variance (p) from the proper legal form, can 
I2J be amended, becaufe no fuch fault is amendable by the com 

13. Alfizc 10. without the confeni (7) of the parties, except 

(c)F.Anicnd. only in aftions wherein the king (r) is a party. It feems 
^8- indeed to be generally holdeiiiii fome books, (5) that fuch 

(rtF.Var1.s9. faults ill a writ are amendable where the curfitor varies from 

•. v^OKC 1 

4.H. 6. i'6. (rtF- Amend. 63. (1)8. Coke 156- 4.H.6. 16. 40. Alfizc26. (j) Moor 
166 . 1. Roll. 138. C. £liz. 644. Qu.Hob. 11$. 

his 
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his inftrndions, in the names or (a) additions of the patties, («) 

or other like matters which he muft take from his inftruc- 

tions. But What is faid in fuch books in relation to^ this ‘ 

matter feems to be intended of fuch writs only as are within Hutton 56,57. 

the purview of the ftatutes of amendments, and therefore C. Car. 74. 

Vannot be applied to appeals ; yet it feems that a mifpriiion Littleton • 

in the count is amendable by the common law, as well 

in an appeal as in any other action, before it is entered 

on the rccoi^ and fo it feems that tht Tear (b) Book oi 

•7. Ren. 4. is to be intended, in which a miftakc in 

the declaration in laying the hift in an improper vifne, was 

fulFercd to be anKnded. Alfo it feems that after the count 

is entered on the record, a variance in it from the writ, if 

a mere mifpriiion, m^ be amended by it, as it feemed to be 

agreed in an appeal of death between Smith and Bowden^ [c) (0 MSch. 7, 

wherein the word “ murdrum" in the count on the record Ra 

was adjudged to be amendable by the word murdnm in the ^ jgg.* 

Bill on the file. 


As to THE FIFTH GENERAi. POINT, vi%. What may be 
pleaded in bar of an appeal. 

Having already in the former part (d) of this chapter en- (,/)$. ta, aii, 
deavottrra to Ihew wliat may.be pleaded in bar of an appeal a4, 15, ai. 

•f mnyhemy and io^nadigg in the latter part of the book to 
confider the learning relating to pleas in bar of criminal 
profecutions in general, I lhall in this place only examine 
the nature of pleas in bar of appeals of felony in particu- 
lar. And for that purpofe having pr^mifed that, by the 
better opinion (e) at this day, no fpecial plea in Juliification («)See'B. t« 
of the killing mail be adinitted in an appeal of death, but ^ L 3 * . 
that in eveiy fuch cafe the general illue is to be pleaded ; 

I lhall confider, 

t ■ 

It What pleas will be good bars of an appeal of felony, 
by (hewing that the plaintilFhad never any right to bring it. 

2. Whether a retraxit or nonfuit in a former appeal of 
fhis kind will be a good bar of another. 

3. Whether a difcontinuance. 

4. Whether an abatement of a former appeal. 

5. Where the bringing of an appeal of this kind againft 
one perfon lhall be a bar of any fubfequent appeal againfi: 
any other perfon got named in the firft appeal. 

6. Where a releafe will be a good bar of an appeal of this 
kind 

7. Where 
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Where the appellant may be barred as to one appfellw,- 
find continue his fuitagainft the reft. 

8; Whether any, and which of thefe pleas, are confiftent' 
with the general iflue. 

As to the firft particular, viz. What pleas will be godrd 
bars of fuch an appeal by ihewing that the plaiKiffhad never 
any right to bting it. 

Sc^. 13b. It feems to be a good general (a) rule, that 
(<»)S.P.C. 98. jjjy jjjjg good which thews that the plaintiff 

^ ummary 190. requifitcs which the law makes iieceffary 

to intitle him to the appeal. And therefore in an appeal 
< 3 ) Stip.f.jS. death by a woman it is a good plea, that fi) flic was 
S. P. C. jBi never lawfully married to the deccafeJ ; or fc) that the 
(O S^. f.38. hath not continued a widow tince his death, but hath 
S. P. C. 98. taken another hutband. Alto in an appeal of death by 

(</)Raftal eo ^ 

{e) Raftal 50.' ^be writ was and ftill is heir of the deceafed ; or (e) 
that one cf the defendants was the wife of the deceafed, 
and made a defendant by covin to exclude her from her 
(/) Ratlal 49. appeal ; or that the plaintiff is a baftard ( /) alid not legi- 
timate. And where one brings an appeal as brother and 
Raftal 49. heir, it is a good plea, that he is mo brother and heir, 
(l)Supraf.4c. as by his writ and declaration he hath fuppofed, or fA) that 
he hath an elder brother by the fame father and mother 
ftill alive ; or where one brings an appeal as coulin and 
heir, n/iz. brother of £, father of the deceafed, it is 
0Raftai49. a good plea, that he is not coufin (ij and heir, viz. bro- 
ther of jf. B. father of the deceafed, &c. as by his writ 
(i}S.P.C.98. and declaration he hath fuppofed. Alfo [k) it is a good 
plea in any appe.il of death, that the plaintiff hath flipt 
his time in not bringing the appeal within the year and 
day after the death of the perfon fuppofed to have been 
(/) Supra f. 44. killed. Alfo it is a good (l) plea in an appeal of robbery, 
S. P.C. 9S. that the plaintiff is a villein to the defendant. And it is a 
(w) Supra f. gQQj appeal of rape by a man and a woman, 

s!'p. C. 98. ^bat the plaintiffs were never lawfully married. And («) 
(») s’upraL32. it is a- good plea in bar of any appeal of felony, that the 
S. P. C. 98. plaintiff is an idcot, or that he was born deaf and dumb. 
(0}S.P.C.98. It is faid by Sir William Staundford, {0) that it is a 
good plea in bar of any fuch appeal, that the plaintiff is 
(/) Siipraf.3a;. attainted of treafon or felony ; however (p) it feems that 
fuch attainder is no perpetual bar, but only during the timoi 
ii continues in force. 
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As to the fecond particular^ t;/*. Where a retraxit dr 
mnjuit in a former appeal of this kind will be good ban of 
another appealt 


{d) S.P.C. 
14.8. 

22. Aifize 97 * 
(e) Sum. 190. 


Seii. 131. 1 take it to be clear) (a) tliat a relraieit of t.lnft. 
any fuch appeal is a bar of all fubfequent appeals of the 13S, 139. 
i^ame kind ; fot it feems to be a general lettled rule, that Summary 19^. 
a retraxit ai^ action whatfoeVer iS a bar of all others of *• 
the like oMjjhiRrior nature. Alfo it feems to be certain, 
tliat a »«»/«iKbn a bill {h) of appeal) whether commenced (3 )S.P.C.h(. 
in tlie court owing’s bench) or before juftices (c) of gaoU (.)io.H.^4. 
delivery) Or before the iheriff’ (dj or coronerS) or a non- 
fuit after (e) dedaration on a writ of appeal, is a bar of all 
Other appeals of the faitle kind ; becaule no fuch bill or dc- , 
claration fhall be received) unlefs {/) the appellant have firft s. P. C. 148. 
appeared in proper perfon; and it feems to be agreed by all C.Eliz. 60$. 
the booksy that a nonfuit after fuch an appearance is peremp- 
tory. Alfo it is holden generally in fomc books, (g) that ' ‘ ’ 
a nonfuit after appearance is a peremptory bar to the ap- Aflizs 

f cllant, without adding that he muft alfo have declared. 97 
'rom whence) and alio from the genera! reafon of the 47- 3 - *6. 
thing) it may be reafonably argued, that if it any way ap- 
pear on record that the appellant who was nonluited in a p/cor. 184. 
former appeal, did afluslly appcai and profecote foch ap- i. Inft. 139. 
peal, as by payjpr^ (AJ of procefs on it, &c. he lhall be Vide 4. H. S. 
barred in any other appeal of the fame kind. But it feems . 

(i) that the bare taking out of a writ of appeal, and caufing 
it to be delivered of record to the IheriiF, and a nonfuit 47. AiBze % 
Upon it, is no bar of a fecond appeal, becaufe it doth not (6)Vidc7. II, 
appear of record but that it might be done by a ftranger. ^ 

And notwlthftanding fome books {k) feem to hold gene- 
rally, that any nonfuit in appeal is peremptory, yet it y. h, 
feems to be in a great mcafure fettled (/) at this day, that i SiJ. 31. 
fuch nonfuit ought to b( after an appearance in proper per- (^) 
fon of record. ^’.Eliz.Sos. 

Vide 4. H« C* i6. fa Sida 32. (/} See the books cited to the other points of this 
fcdiioii. 


As to the third particular, ins. Whether a £fnntitmanei 
of a former appeal of this kind will be a good bar of ano- 
ther appeal. 

SeU. 13a. It is hdldeii (m) by the reporter of the fear 
Book of x 6 . Edw. 4 . that a difcontinoance of one appeal is f. 
a bar of any other, becatdb the life of the appellee was once 
put in jeopardy by the firft appeal ■, bnt this reafon proves 
u ftrongly tliat the abatement of an ^peal where the writ 
' k good mall be a bar of anotlicr » tor by an appeal fo 
Vox., Ill, A a abated 
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;ibated the life of the appellee is as much put in jeopardy as 
by an appeal that is difeontinued ; and yet it feems to be 
agreed at this day, that fuch an abatement of an appeal can- 
not regularly be a bar of another, as lhall be more fully 
flievvn in the next fe£tion. Nor can 1 find it any •vrhere 
adjudged, that the difcontinuance of one appeal is a bar of 
(tf) 1. Bu . another. It is true indeed, that in the cafe of Bradley {q}^ 
ct j'ac. 283, the appellee was totally difeharged upo*i a difco.i- 

284. tinuance. But the n^afon hereof feems to havij been, not 

Ysl. 204. that the difconiiniiance would be of itfclf a j* to any other 

appeal, but becanfe the year and day w^ere pafled, and con- 
fequcntly there could be no other appeal ; and the appellee 
had alfo been before convicted on an indiflnient, and had 
his clergy, and confccjiiently could ilot be prc'cccded againft 
at the fuit of the king. However, granting the opinion 
afore-mentioned to be law, that the difcontinuance of one 
appeal fliall be a good bar of any other, furely it is to be 
intended of fuch a difcontinuance only, as happens after the 
appearance of the appellant, for the reafoiis given in the 
precedent feftion in relation to a nonfuit. 


As to the fourth particular, viz. Whether an abatement 
of a former appeal of this kind wnll be a good bar of 
another appcsl. 


a)VideS.P, 
C. H?- 

f ammary 200. 

{c) Sup. feft. 
38, 39 - 41 - 

^ 6. H. 4. 6. 
B. Appeal 10. 
(e) 50. Ed. 3. 1, 
B. Appeal x6. 


B. 


.H.j... 
ppcal 38. 


TT- 

4. H. 6. 16. 
(g) B. Appeal 
53. X18. 146. 

Is. .lilac 10. 

{h) Sup. r. 4. 


Se£l. 133. It fccras clear, tlrat if an appeal by a wife 
abate by her taking another hulbsnd, or an appeal by an 
heir abate by his death, there can be no (b) other appeal. 
But the rcalon hereof feems not fo much to depend on the 
abatement, as on the marriage in the firft cafe, and the 
death in the fccond ; which, as it leems the better (c) opi- 
nion, w'ould of themfeives have abated a fubfequent appeal, 
whether any had been broi.ght before or not. Yet 1 had it 
holdcn generally in feme of the old books, tliat an ap- 
peal once determined cannot revive ; and in (e) others, 
that where an appeal of mnyhtm, which in this refpeft 
leems not to differ from other appeals, is abated without 
the dcfeult of the party, he may have a new one } by which 
it feems to be im|v'icd, that if it abated by his default he 
cannot hive a new one ; and this opinion leems alfo to be 
confirmed by fome other (f) old books, but it is denied (g) 
by otliers. However, 1 take it to be fettled (h) at this day, 
where there continues to be a plaintiff not difabled to pro- 
fecute, he fhall not be barred in a fecond appeal by an abate- 
ment of the hrfl. 

As 
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As to the fifth particular, viz. Where the bringing of 
an appeal of this kind againft one perfon will be a bar of 
any fubfequent appeal againft any other perfon not named 
in the firft. 




134. Itisfaid, (tf ) that anciently one might have W®*^'^**i* 
had tWA appeals for the fame fa;(ft, one againft the principal, 

^e othpl^gainft the accefiary. And even at this day, if 
one bcT^bed of the fame goods at feveral times, or receive. 

Hifterent (^^Iqjjiaims, whether at the fame or at Icvcral times : (4) 9, H. 4.3. 
or a woman be ravilhed more than once, whether by the n.U. 4. 14. 
fame or by different peribns ; it fepms clear that feveral ap- Appeal it. 
peals lie for each diftin£f ofience. Bat it feems to be gene- 
rally (c) agreed at this day, that after, one hath brought an (c) B. App. 
appeal of felony againft one petfou, who i? thereon at- 32. 
tainted and hanged; he may be barred by it in any fub- n-H. 4. ij, 
fequent appeal, for the very i’anivj crime, againft any otlier 
perfon not named in the firft, wheiher fui^h fubicquent 
appeal, againft the perfon lb omitted in the firft, be brought 
againft him as principal, or accellary {cl) before the fai 5 t, or c,.m.x9o. 
even as acceffary after the fact, unlefs where l?e happens to S.ft.'J. 65,58. 
be fo accefiary after the firft appeal was corantenced ; in Ai'p,i4.x8. 
which calc it is certain that he is liable to fuch fccond {e) su-^-’cfcia 
appeal, becaufe it was impoifible to charge him in the ('s^keiiw.83^* 
firft. But oth;^wifa after an attainder had on the firft ftiems conira- 
appeal, the law feems to difallow the bringing of a le^ryKstoappealt 
cond; for this reaibii, that where an appellant has fo fac ‘'f robbtrjr. 
liad his revenge in one appeal he ftiall not be indulged in 
the bringing of another, which his own laches only made 
necellary. 


Alfo it feems to be (/) clear, that if one bring an appeal (/) iS. Edw. 
of felony againft another, who is cither acquitted by ver- 3- \ 

di«ft, or otherwife finally difeharged by any other matter, 
which will peremptorily bar any other appeal againft hini^’^ Co! 4^*48. 
by the fame appellant tor the fame faft, the appellant may. 
affo be barred in any other appeal for the fame tsift againft 
any (g) otlier perfon wbatfoever; perhaps for this reafon, (^•)47- Edsj. 
that he who appears to have brought an ill-grounded aiftion **• 
of fo high a nature, or to have lb Sir made default in the ^ 
profecution of fuch an aftion, as to be for ever barred siiminary - 
from bringing another againft the fame defendant, fhall not 188. 190. 
be tliouglit worthy to bring another againft any other perfon S. I’- C. 98. 
whatlbever. , 47* Affiie 7. 


But I cannot be fatisfied with the reafon which fome of 
the books feera to give why all the defendants muft be 
named in one appeal ; which is this, that the ftatute of 
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Magma Chart a, c. 34. by which it is provided, “ That 
** none b^ iinpnfoned upon the appeal of a woman, 
“ for the d?ath of any other than her own hulband^*' 
fpeaks only of appeal in die lingular number ; from wlierce 
it is faid to be colicflcd, that all the defendants mr be 
named io one appeal But by what kind of arguraetft this 
colleflion is made, I do not find ; nor do 1 fee why twenty 
appeals brought by tlie fame woman, if the law vi/ayi peiv 
mit fo many, are not at mueh within the lettered mean-, 
ing of the ftatute as one appeal. And where /ne law does 
permit the bringing of a fecond appeal againft tlie fame 
perfon, as it is clear tlntf in feme cafes it does, it may 
' reafonably be argued, that he may as well bring it againu 

4. Coke > *• (*) the firft is abated, and there Hill 

(i) See the’ continues to be a plaintiiF not difablcd to profecute, (t) and 
piecedcBt in fome other cafes : For if an appellant be not barred by 

udion. the abatement of his firil appeal, from bringing a fecond 

;^ainft thofe v'bo had vexation by the firll, and were le- 
gally difehatged from it, why Ihould he be barred by itf 
as to thofe who were not concerned in it ? 

As to the lixth partiailar, <viz. Where a rclcafe will be 1 
good bar of an appeal of this kind. 


(4) Lite. f. Seff. 135. It feeros clear, that a rclcafe Sf***' all manner of 
ofall“adions (e) criminal”, or of“ all actions (^) 
sS7, s’ss. * mortal’^orof^allaSionsconccrningpleasof the crown”, or 
(«) Litt. f. 501 . of “ all (r) appeals,”or of“ all {/) demands”, will be a good bar 
mLiR.f.5c8.of any fiich appeal. But it (g) feems that a rclcafe of “ ail 
(jf}Ltt.f.50o, a&ions peribnal” will not bar fuch an appeal, becaufethat 
an api^i in which the appellee is to have judgment of 
Qg.B App.s9i death, is higher than an aaion perfonal, and not properly 
•I. Ed. 4.7s. called an aaion perfonal. Alfo it teems (i) clear, that 
Jl* whatfoever the nature of the releafe may be, it fhall not 

>)*F.Cot.i»’, appeal, uiilefs it were made before it 
. P.’c. 14I.* ®Fas commenced ; for if it be fubfequcnl to the appeal, it 
Summarjteo. lhall only difeharge it as to tlic fuit of the plaintitF, and af- 
]Ultal4]. 48. ter judgment given for fuch difeharge, he fhall be arraigned 
on the appeal at the king’s fuit, as fhall be (hewn more at 
(//Sup. C3S, large in the chapter of*lndi£tments. Alfo it is f/J certain, 
4 *< that no releafe flrali difeharge a perfon attaint^, without 

the king’s pardon. 




As to the feventh particular, vtz. Where the appellant 
may be barred as to one appellee, and continue bis fuit againft 
tlie reft. 

(i) Sum. If*. 

Se^. 136. It (ij feems, that if he be barred by releafe 
B’.Appea?iti. 6’>ven, or retraxit entered as to one, or by being vanquifbed 
ix«> kl 
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in battle by one, yet be may continue bis fuit a^inft the 
reft, because he is to have a feveral execution againft every 
one of them. Yet in an jtppeal a^inft divers, whether they 
the fame or feveral maes, it hath been adjudged, (a) 
tm^^ noiUuit againft one, at the trial of aiiy one of the 
ifliie^is a nonliiit os to all ; of which this feeras to be tlie Oyer no. 
beft rwbn, that (b) fuch a nonfuit operates in nature of a ?• H- 6. 27. 
fcleafJVtUe whole. Bat whether (<■) the difcontinuance of 
an ap^eahM to one appellee, (hall have the like conftruftion ‘ 
as to all, txSr deferve to be conlidered. inft. ,39. 

i.Sid.37S. 

B. Dif. dc Pro. 20 (b) Hob. iSo. (c) Vide 7. H. 6. 27. 30. AfTize 36. 39. £d. 3. 3. 

38. Adizc 17. 27. Edw. 3. 87. 


As to the eighth particular, vJz. Whether any, and which 
of the picas aboveiiieiirionccl are coiififtcnt with the general 
ilTue. 


&J 7 . 137. It feems agreed at this day, Jihcit if the de- 
fendaiU in an appeal of death, by z (d ) wife, plead ne unques (d) 3. Leoa. 
accouplc in loial matrimony \ (c) or in an appeal of death 
one as htir, pU.aJ that the appellant is a balt#rd, (/) or that ^/®**j!^'**** 
he hath an elder brother of the whole blood alive, or in*(jf) ‘ 

any appeal of deatli, plead that the peilbn fuppofed to have Qu. 14, Ed. 
been killed, w^s dead above a year before the pnrehafe of 4 - 7 * 
the writ, or fliat* the appellant had formerly brought an 
appeal for the lame faft againft another perfbii, who was 
thereon attainted and hanged, or generally (/) any other 4. 7. ’ 
plea not aniounting to an implied confeffion ot tliC fa£t, as 21 H. 19. 
a releafe, See. whether it be tri«il by matter (i) of record, (^J *x. Ed. 4. 
or by puis, and wliether it (/) deny tluit tl.e appellant had A?.' , jj . , 
ever any right to the appeal, or a^mit that he once had a (/} h, 
right, but (hew that be is now barred, he may, together 29. 
with fuch plea in bar, plead alfo net guilty to the felony. 

And if fuch plea be triable by the common law, unlefs the , 
appellant reply both to tliat, and alfo to the plea of net 
guilty, he difcontiiiucs the appeal; but (m) if it be not s.V. c. 98. 
triable by the common law, the defendant need only to Keilw. iss, 
reply to it, and not to the felony, until after fuch plea has '^9* 
been tried. But it is'bolden in many books (n) of good (j\* *'"* ** 
authority, that a man Ihall not be admitted to plead e re- u, 
lea/cy and the feueial iffite alfo, becaufe it is repugnant at 9. II. 4. 
the fame time to infill that the crime is releafed, and (e) 6. 57. 

yet that there was no fuch crime committed to be releafed. V 

Bat I do not find this point any wliere adjudged; and as ,4.'’4g/ 
to the atgument abovementioned, from the repugnancy of .1.11.7. 5, «. 

(A 7. £1). 4.14, 

at. H. 6. t,. (w)C. Eliz. is;. Leon. s68. (»)S. P. C. 68. Finch 385, jl6 
Summary 199, 191. Hob. 170, 171. (e) Hob. 170, 271.. 

A a 3 Uie 



3S8 


Of a P P E a L, 


the plea of a releafe to the general iffue, it may be anfwcr- 
ed, that a man may reafunably take a rcleaie to free liim* 
I’clffroni trouble, from the lufpidon of a crime of which 
la) I Bulft would by no means own himfelf guilty ; and in appey/s 
' ' of death after a plea of (a) autrrjoits ccwwiS by yerdi4l/and 
Yclvertonao+. even after the plea off^^ autrefo-ts conviSt by confcffijti,and 
Cro.Ji. ,. :!)j. clergy thereon had, the general iffue has becn‘’tftYeived ; 

y®* much imply a confeHion of/)^ h&/ 

*' “ ' as the plea or releafe. And in Sm/rA’f G»/f,who^shndi£l- 
cd of high trealon in the beginning of his Jj&t majefty’s 
reign, for the murder of Colonel Parks, after a plea of a patr 
don the general iffue was received. However, I do not find 
it any where holden. that the plea of a tcleafe may not be 
pleaded, if the defendant think fit, without pleading the 
general jifue. 


(<■) Finch 3SJ. 
S. P. C. 151. 

22. Edw. 4, 
39 . 40 - 
Show, 47. 
(</)\Vidtlring. 
ton V. Charl- 
ton, Tr. II. 
Anu. 

50. E(i. 3. 15. 
a8. Ed. 3, 91. 
27. Ailizc 41, 
35. H. 6. 57. 
8, Ed. 4.3. 
(*) Kcil. 175. 

91. ir6. 
Kaftal 54. 


Alfo it feems queftionablc, (r j whether any other plea in 
bar, whether triable by matter of record, or by pais, may 
not alfo be received without ple^uling the general ilTuc, as 
it IVcms clear, tliat in fome cafes it may ; {d) as where it 
declines the j.irifdiftion of the Court, (<•) or would be 
prejudicial to the defendant by infranchifing the plaintiff, 
as where a vjilein brings an appeal of robbery againft his 
lord, who pleads the villcnagc in bar, in which cafe he 
ftiall not be compelled to plead mt^gtert^p^ bccaufc that 
would amount to an infranchiferaent ot the plaintiff, 
by fuppofing that the faft, if committed, I'.eeds a de,. 
fence; which it cannot do unlcfs the plaintiff have a pro- 
perty, which, if he be a villein^ he cannot have againft his 
lord, 


if) 18. Ed. fqcms clear, that [f) if any of the bars abovc- 

liartl'c..- 56 mentioned, except that of a releafe, be fuifcied to be plcad- 
Summa'rv%*i. witlim t tlic general ilfuc, and be found agaiiill the dc- 
S.1’. C.*9S. fcndaiit, they do not co;.cludc him from pleading the 
Litt. f. in;, gt,.,eial i'i'uc .nltcrwards ; and as to the plea of a rcltafc, 
> 93 . vvi'iethcr t!i i\\ pleaded w itliout the general iflTuc, and 

found againu ihe defendant, do conclude him at this day 
to plead tlic**gci!cral ilTiic afterwaids, may defer ve to be 
Of) 14.. Edw. conlidcred, for the rgafons abovemcntioiud. (»■) But it 
4 - 7 v ietins, that if demurrer to the Court he adjudged againft 

50. Ed. 3. 1C., appellee, he fliall not be admitted to plead either in bar, 
28.* rd.3. 01. or the generd ifilie, but lhall I'e condemired, as fl)a]l be 
S. r. C. 9S. fliewn more at large in the clraptcr of Demurrers. 
F.Coronc4’9. 

47. Aiiivc s* Con. 7. Edw. 4. 15. Keihv. icc. Suniiy»-',rv- t^o, 24.3. Finch 385, 
3B6. 14. Ed. 4. 7. Keilw. leo. 

A4S 
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As to THE SIXTH GENERAL POINT, viz. WhcfC tllC 
appellant (hall render damages to the appellee for a falfe ap- 
peal. 

S Having premifed that by the common law a 

(a) recover damages for a falfe and malicious (^) 
t the appellant and his abettors, by a writ^^Jl*^ 
or an a£lion on the cafe, in the nature of fuch ,’5^, 

been more fully lliewn in book the firft, (A) ( 2 )B. ilc.y*. 
deavour to (hew in what cafes and in what fc^.a-andj. 
y, if he chufc rather fo to proceed, recover 
fneh damages by \hc /kuute 0/ fur the fccondy c. 12« 

which was made for his fpeedier remedy, and is ena£lcd as 
followcth : 

Sc ft. 139. “ Forafmuch as many through malice in- 
tending to grieve others, do procure falfe appeals to be 
made, of homicides and other felonies, by appellors, hav- 
ing nothing to fatisfy the king for their fake appeal, nor 
to the parties appealed for their damages it is ordained, 

“ I'hat when any, being appealed of felony, fprmifed upon 
him, doth acquit himfclf in the king’s court in due 
“ manner, either at the fuit of the appellor or of our lord 
“ the king, the juftices before whom the appeal (hall be 
heard and detfe^mined, (hall punilh the appellor by a 
“ year’s impnfbnment: and the appellor (hall nevertlielefs 
reftorc to the parties appealed their damages, according 
** to the dilbretion of tlic jullices, having refpeft to the im- 
“ prifonment or arreftinent that the party appealed hath 
“ fuftained by reafon of fuch appeals, and to tlie infamy 
“ that they have incurred by the iinprifonment or otlier- 
wife ; and lhall neveiLlielcfs make a grievous fine unto 
“ the king. And if peiadventure fuch appellor be not 
“ able to rccompciife the damages, it (hall be inquired by 
“ whofc abetment, by malice, the appeal was commenced, 
if the party appealed defire it. And if it be found by 
“ the fame inqueft, tliat any man is abettor through 
malice, lie (hall be diflraincd by a judicial writ at the 
‘‘ fuit of the party appealed to come before the juftices. 

‘‘ And if he be lawfully convift of fuch malicious abet- 
ment, he lhall be punilhed by impfifonraent and reftitu- 
tion of damages, as before is laid of the appellor.” 

And for the better underftanding this ftatute, I (hall en- 
deavour to (hew how the llvcral parts of it have been ex- 
pounded. 

Seft. 140. And first. Whereas the words of the pre- 
amble are, that many through malice procure falfe ap- 
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peals to be made by appellors, having nothing, Ac.” 
and Jn the purview it is laid, ** that it HtaU be inquirer^ 
*t by wbofe abetmen^ by malice, the appeal was co^' 
** menced, Ac. and if it be found that any man i,v^n 
'< abettor through malice, Ac.” in all which phsp! the 
malice is expremy referred to the procuron and jwettora 
only, and in no part of the ftatute to the appellwt ; it ^ 
(A)Co.Lit.t39. holdcn by (a) mme, that wherever an appelf^ is 
s. Inft. 384. quitted ot an appeal offtIony> he (hall recovei^-j mages by 
Vide Litt. f. gf fjjjg ^tute againft tM appellant, exq^ only where 
«». 'Afl*. 39. indiAed of the fame felony ^fore ; and it 

•6!h.8.^3.‘ muft be confefled, that in the {b) Reftris and Entries (e) 
iby See the relating to this matter, damages leem generally of courfe 
to have been awarded againft the appellant, on the acquittal 
the following appellee in all other cafes, without any finding that 

feftions. ° the appeal was malicious. Yet it is holden by {d) others, 
(VJRaft. Vnt. that the appellant is no more within the intent of the fta- 
5 ^* tute than hp abettors, unlefs his appeal was grounded on 

See L Quin And if it be confidered, that where the appellant 

Ed. 4,* 1*5. * i* to render damages by force of the ftatute, he is alfo, by 
40. £d. 3.4a. the exprefs Vrords of it to have a year’s imprifunment, 
and to be grievoufly ranfomed to the king ; furcly it can* 
not be imagined that the makers of the ftatute intended in 
any cafe to expofe him to fo fevere a puniihment for a legal 
profecution, which he has reafonable avideithe to induce him 
to commence, though it may not be fufBcient to induce a 
jury to conviA the defendant. 

Neither do I fee any reafon why the bringing an appeal 
againft one who hath been before indiAed, by a lufhcient 

(a) ae.Edw. indiAmcnt (r) of the very fame crime, which is agreed 

4 * <. [g) not to be within the meaning of the ftatute, Ihould be 

IfV 3 excepted cafe ; efpccialiy conlidcring that any other 

H.'d. *1. wherein the appellant plainly appears to proceed on a 

40. £d. 3. 41. probable ground of mfpicion, is within the reafon given in 
* 4 * many books {h) for the Avour fhewn to the appellant 

*0* where the appellee has been indiAed before j which is this, 

Aff-M. appellant had caufc and evidence to purfue the ap- 

z6 . h! 8 . 3. * peal, and it appears to the Court that it was not merely 
33. H. 6. 1, founded on malice. c\nd this is alfo one of the reafons 
40. Ed. 3.4*. given in the (i) books, why the appellant is not to render 
so! Ed.^6.*' ^™®Scs by the intent of the ftatute, where the appellee in 
40! AS. z's. sit appeal of murder is found guilty of homicide Jt defen- 
F.Dara«gci67. dendo only. As to the generd expreflions of the books 

(b) 40. Ed. 3. abovenientioncd, in which damages feem of courfe to be 
h! H. 7. s. awarded againft the appellant without any inquiry whether 

AfT. 77. bis appeal were malicious or not, it may be anfwered, that 
s.lnft. 384. tlic books fpeak as generally in relation to tbe recovery of 

the 
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^he damages againft the abettors, and yet it feems (a) plain («) »• 
xpm the whole purport of the ftatute, that they are not 
v^in tlie purview of it, unlefs their abetment were pjowden 88.* 
foun;^ on malice. And fome (bj fcem to have gone fo feemi con. 
far asVo hold, that the heir who abets his mother in Vide Dyer 
^briiigin^n appeal for the death of his father, can be 
Sio cafe swHin the ftatute, by reafon of fuch abetment, be- pefty i-. 
cin|^ naHm and duty oblige him in fuch a cafe to abet his piowden 88. 
mother. * a. Inft. 384. 

But this reafoning, if ftriftly examined, feems to prove 
no more than this, that in fuch cafe the heir (hall primd fa- 
cie be intended to have abetted the appellant rather out of 
duty than malice, and that therefore he fhall not be taken 
to be within the purview of the ftatute, witliout very ftrong 
evidence of his malice. But furely it cannot be denied, 
that in fome cafes it may be notorious, that an heir abets 
fuch an appeal, not out of duty but malice ; as where he 
himfelf, without tlic leaft probable ground of Tufpicion, is 
the ftrft promoter of the profccution ; or where he caufes 
it to be carried on by violent and unfair u%thods, not 
for the fake of jufiice but opprellion ; in which cafes it ieems 
harfli to fay, that he is not as well within the meaning as 
letter of the ftatute. 

Seit. 141. SECOKDtY, In the conftruAion of the words 
homicides and other felonies,” in tlic preamble of the fta- 
tute, it hatli (c) been adjudged that the purview of it extends fO 
to a rape, which was made a felony by another {d) branch of piowdcn 114. 
the fame ftatute ; and it is {e) holden, both by Coke and (rf) Stip.fc ft . 
Staundford, that it in like manner extends to offences made 59,60. . 
felonies by any fubfequent ftatute. 

S. P.C. zgS* 

Sea. 142. Thirdly, In the conftruflion of thefe 
words, ” When any being appealed of felony fnrmifed 
upon him, doth acquit himfelf in the king’s court in 
“ due manner, either at the fuit of the appellor or of our 
“ lord the king it feems to have been generally agreed, 
that no acquittal is within the intention of the ftatute, g, p, 

nnlefs it be had on an appeal, (eitheg at the fuit of me ^9. * 
party, .or of the king, after a nonfuit of the party,) and be *• luft. gSj. 
of fuch a nature as {g) finally to bar all other proiecutipns t 
for the fame felony, whether at the fuit of the king, or of f? ' ’ * 
the fame, or any other party. And therefore it feems clear, Co. 47, 
that no damages fhall be recovered on the {h) abatement of S. P. C. i6p. 
an appeal nor on the bare (/) nonfuit of the appellant, nor 4* *• 
where the appellant is barred either by a (<) demurrer, or 

OV Inft. 385. P. Confp. ««. But 33. H. 6. 1. F.Cor.ie2. 48.Ed. 3, u.foete 
apubtful. %, IxA. 385. f. Cor. it. S. F. C. 369. 
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fg) S. P. C. 
1681 169. 
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by a (a) pica, fliewing that he is not intitled to the appeal,, 
nor on any acquittal on an infufficient (b) original; brf- 
caule in all thefe cales the appellee is liable to another ap- 
fccutioa for the fame felony. And if a perfon appeajw of 
murder, be found guilty (c) of homicide by a im^ven- 
ture, or fe deftndendo^ which will be a bar of any f^ier pro- 
fecution for the fame killing, yet it hath been ij^lve 1 tl^ 
he lhail not recover damages, not (</) only becau®' it a >p^s 
that the appeal was not groundlcls, but alfo Italic the id- 
pellee is not totally acquitted. 


(i)S3.H.6., 


But it is (tf) clear, that the appellee is intitled to his 
damages, where he is acquitted on an appeal at the fuit of 
the king, after a nonfuit of the plaintiff, where he van- 
quifhes (/) the appellant in a trial by battle. AIl'o if two 
• be appealed, the one as principal and the other as acceflary, 
and the juiy being charged on the acceflary as well as the 
principal, do acquit tlic principal, it feems to be (g) 
agreed, that the acceflary lhali recover damages by the in- 
tent of the ftatute, without an exprefs verdift concerning 
him, becaufe he is impliedly acquitted by the acquittal of 
the principal ; for it is impoflible that there mould be 
an acceflary where there is no principal. And this rea- 
fon feems to hold as ftrongly for the sdrh»iages, where the 
acceflary doth not appear on the trial or acquittal of the 
principal ; becaufc in fuch cafe the acquittal of the principal 
' IS as much an acquittal of the acceflary, as where he doth 
appear. 


But it is holden (i) by Sir Edward Coke, that fuch an 
(r)S.P.C.i6S. accclTary fliall not recover damages, becaufc no jury can 
Vide 41. Air. jjg returned to aflefs them; and Sir TPlUlam Staundford 
Vide fup feems to be of opinion, that fuch an acceflary lhall not 
iett. 5X, 53.^ recover damages, unlefs he be cxprefsly acquitted by ver- 
dift. after the acquittal of the principal. Yet whether (/) 
the jufticcs thenifclvcs may not, in a cafe of this nature, if 
tliey think fit, aflefs the damages without any jury, or elfe 
aflefs .them In' an inqueft of office, may deferve to be con- 
fidered. Alio it feoms to be to little purpofe to require an 
aftual acquittal of a perfon, where it appears by the acquittal 
of another, that he could not be guilty. However it feems 
^ . clear, that a perfon appealed as accelfary to two principals, 

(r.vi. nn. recover damages by the acquittal of one of, 

i)yer 120. Bicm } bccaufc for what appears he might be acceflary to 
K. Cor. 463. . the other. Neitlier [n) lhall he recover damages where he 
(if) S. P. C. ig difehatged by the death of the principal before bis at- 
11 ' ■ tainder, becaufe it doth not appear that he might have been 

guilty. 

Seff. 
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Seif. 143. it feems at this day, that if a defendant, ap> 
paring upon erroneous procefs to a good appeal, be ac- 
he Aall recover damages by tlie intent of the faid 
clau^i^ecaufe fuch an acquittd is a good bar of any other 
profecw^<Qn for the fame felony, and the life of the appellee 
was put i A danger by the (a) appeal. But there were for- 
nt^rly fon^opinions, that the appellee in fuch a cafe Ihould 
noi^ecovel^amages, bccaufe his life was not in danger at 
the umc or the trial, for that he might have taken advantage 
of tSe error in procefs. 

But granting it to be a good rule, that the defendant 
fliall not recover damages where his life is not in danger 
at the time of the trial, which yet I find not confirmed by 
any authority, befidcs the Titar Book of 9. Hen, 5. c. 2. it 
may be aiifwered, that in the cafe in queftion the defen- 
dant’s life is in danger at the time of the trial, bccaufe 
the error in the procefs is falved by his appearance; as 
lhall be ihewn more at large in the chapter conedl'ning Pro- 
cefs. 


SeU. 144. If a perfon who has taken a relcalc, or pray- 
ed the benefit of clergy, viaive fuch rcleafe, or benefit of 
clergy, and put himlllf on his trial and be acquitted, it 
is faid, {b) that Injlliall/ccover his damages, notwithfiand- 
ing the objc£lion that the taking fuch releafe or making 
fuch prayer, feem to carry with diem an implied confefiion 
of guilt. 

Se£i. 145. Wherever any perfon is fo fiir acquitted on 
an appeal carried on at the iuit of the party, as to ^ intitled 
to his damages, (c) he lhall have judgment for them with- 
out any procefs to bring in the party to anfwer to the da- 
mages, bccaufe he is Hill in court; but where he is fo ac- 
quitted on an appeal carried on at the fuit of the king after 
a nonfuit of the party, he lhall not recover damages, with- 
out a /are faciat to bring in the party, becaufe he was out 
of court by the nonfuit. 

Se£i. 146. Fourthly, In the cqjiftruflion of tliefc 
words, “ I'he juftices before whom the appeal lliall be 
“ heard and determined, Hiall punilh tlie appellor by a 
“ year’s imprifonment, and the appellor lhall neverthelefs 
** rcllore to the parties appealed their damages, according to 
“ the diferetion of the juftices, having refp^ to the im- 
“ prifonment, or arrefiment, that the party appealed hath 
“ fuftained by reafon of fuch appeals, and to the infamy 
that they have incurred by the imprifonment, or othcr- 
wife} &c,” the following points have been bolden. 

First, 


( a ) 9* H. 5. im 

2. Inft. 386. 

Q^.S.P.C.r69. 
F. Cor. 444* 
Yelvert0n2O4 
Cro. Jac. 284 
4. Co. 43. 


{h) S. P. C. 
i()9. 173. 
Vide F. Cor. 
386.&33.H. 
6 ■ 1 • 

Sup. fc6t.i33. 


(f)s.r.c.i6f. 
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Ed.4. First, That jnftices oimjifrm {a) have no poWt^ 
* 4 * give jndgment for fodi imprifonment or damages, upory^i 

6 ?’^ acquittal before them, whether before or iiiice the ftat^ of 
s.'lnft. }S 6 . 14- 6 . by which it is enafted,'** I'hat fuch h^ces 

" (ball 'have power, in all cafes of felony or treafo^ to give 
*'* their judgments as well where a roan is acquitted, y. 
fij S. P. C. ** where he is attainted.” For {i) the wordS^ooven^- 
tioned in the ftatute of fVefiminfitr the feeond,ni^ to h/in- 
tended of fuch juftices only before whom the whole plea of 
the appeal is heard and determiijed, and tjji^refore in ffrid- 
nefs can extend to the juiUces of the king’s bench only, 
where the appeal is commenced before them, ( for that the 
whole appeal is in fuch cafe heard and determined before 
them, either in perfon, or elfe by others delegated by, and 
reprefenting them,) and not to the juftices of niji pri»5, who 
have nothing to do with the appeal before the trial, nor nny 
original power to try it. And the ftatute abovementioned 
of 14. Heu 6. bath been conftrued to intend only to enable 
juftices ot ntfi prius to give the principal judgment, and not 
to transfer to them from the court of king’s bench a power 
(f) 4. Co. 95. in collatetal matters. Yet fe) juftices of nifi prius have by 
». Inft. 386. ufage, not now to be difputed, gained a power to aftefs the 
. damages, and to inquire of the fuificiency of the plaintiff to 
F.Corone463!*''^*''6*'*l’®™» abettors. But I do not find 

8. H. 5. 6. ' that they have ever given judgment fot^the damages. Yet 
(</)i*.Eit.4.i9. there is no doubt (J) but that, if fuch juftices be alfo juf- 
B Appeal 113. Qf aflize, and as fuch have an appeal commenced before 

them, they may, as juftices of aflize, upon the acquittal of 
the appellee, not only inquire of the damages, &c. but alfo 
give judgment for them, Dotli by the letter and meaning of 
the ftatute. 

Sefl, 147. SECONni.Y, That if a juij give too fmall 
MC.Eli7.ii3. damages to the appellee, the Court may increafe (e) them ; 
g c s- InK. it feenis to follow, that if a jury give too large 

li.^Aflizc 19. damages, tlie Court may abridge them. And furely no lefs 
feems con> can be implied by the lutute’s ordering, “ that the damages 
trary. fhall be given according to the diferetion of the juftices, 

** refjped being had to the imprifonment, &c.” And this 
conflruftion alfoafecms agreeable to the rules of law in 
(/) 3. H. 6. other cafes, by which the Court is faid [f) to have a general 
19. diferetionary power, except in fome fpecial cafes, as local 

*4. H.4. 9. fgj trefpafles, &c. either to increafe or abridge the damages 
p! o. by an inqueft of office ; and where a jury which batli 

3! H. 4. 4, p. acquitted an appellee inquires afterwards of the damages, it 
16. feems in refped of fuch inquiry to be no more than an in* 

7. II. 6. 31. queft of office, though it were returned to try the caule. 

T9. H. 6. 31. " •' 

19 H 6. 10. B. Abr. 36. Vide 17. H. 8.1. Sup, f. 51. (j-) 17. H. 8. z. 19. H. 6. 
41. 19. II. 6. 10 p. i8. 3. H, 6.19. 
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148. Thirdly, That if tlicrc be feveni awellces, 
of them acquitted, the damages ought to be feverallf 
' lied as to every one of them and this doubtlefs is W. ^ 

e both to the letter and meaning of the flatute, which , , . H. 4.' 16. 

provide^ ^hat in the giving the damages, refpeft fliall be bad i*. C^e isC. 
to the im^^onment and infamy, and other damage fuilained »• 3 *^* 

by realon <^he appeal ; and thefe being feveral, and receiv- 
ii^ Jjffcfeqraggravations from the dirierent circumftances j.'h, 5.6. 
or the perion’s particular cafe, it caunot but be rcafonabic, 
that tbedamager^a£&fl(Ki feverally alfo. 


Sr^. 149. Fourthly, That a moni or feme covert^ 
being appealed without the abbot or hulband, cannot have 
judgment for the damages on their acquittal, bccaufc they 
arc diiabled by the law to recover any damages witliout the 
abbot or hulband ; and the general words of a flatute lhall 
not be conftrued to enable perfons in a point wherein the 
common law hath difablcd them. But the authoyty of this u t, • 
opinion, as to a wife, is quellioned by {b) Hobart ; neither [ 
do any of thofc (c) who feem to give it greater weight, bring , 1’ okc 77,* 
any other proof of it than a note in Fitzherbert'\ Abridge- 9, Coke 73. 
ment^ of a refolution to fuch purpofe in the time of Edward 
the third as to the cafe of a monk^ and an allertion tliat the law „ 
is the fame in the cafe of a wife. ’ ***”*** ’ 


Againft which it may be plaulibly argued, that fince the 
imprifonment and inAmy fuilained by a feme covert, in a 
malicious appeal againft her, are far from being lefs grievous 
in refpefi: of her coverture, and are a good {d) ground of a 
writ of conffiraey at the common law, brougbt«y the huf- i- 7 J» 

band and wife, and fince the wife may take any thing to the *• ‘1*’ 

benefit of her hulband, and it appears to the Court that the 
appellant by his own aft, without any default citlier in the 
hulband or wife, gives them a good title to the damages ; 
and fince no exprefs judgment can be given for the hulband, 
being not a party to the record, and it is moft for his advan* 
tage, as well as his wife’s, that a preient judgment be given ; 
it may perhaps be thought no unreafonable conftruftion of 
the ftatute, that' in this particular cafe judgment Ihould be 
given for the wife to lecover the damages, which would as 
much enure, for the benefit of herfclf and her bufband, as an 
exprefs judgment for them both on a writ ofconfpiracy. 


However, it i^ certain, (ej that if the hufband and wife are (e) F. Judj. 
botli of them appealed and acquitted, they lhall liave a joint 
juifement for the danu^e done to the wife, for which the 
wife rione lhall fue execution, if the hulhmd die without ii. . ,4 
imng It, and the hufband alone IhRll have judgment for the 17. ' 

«n»|edonctohimfelf. s.p.c,i7,,b, 

Fifthly, 
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Fipthly, In the conftruiSlion of the words, “ And 
“ peradvcntnre the appellor be not able to recompenfe 
'* damages, it lhall be inquired by whofe abetment, bv^a- 
lice, the appeal was commenced, if the party appep^ de.* 
fire it : and if it be found by the fame inqueiyrliat any 
“ man is abettor through malice, he (hall be dXrained by 
** a judicial writ, at the luit of the party appeal, to come 
before the jufiices, &c.” the following poitftfi have^een 
holden. * 


{a) S. P. C. 
170,171. 
»t.lnft. 386 . 


SeS. 150. First, That (a) the abettors are in no cate 
liable to render damages, where tlie appellant himfclf is not 
liable, though never fo fufficient ; and this is confirmed by 
experience, and the manifeft purport of the ftatute, which 
by direding that the abettors be inquired of, where the ap* 
pellant appears infufiicient to anfwer the damages, plainly 
intimates that they are to be inquired of in fuch cafes only, 
wherein the appellant muft have anfwered them, if he had 
(i) 10. H.7.7. jjggn able * and agreeably hereto it feems to be fettled, {b) 
that a rcleafc of damages to the appellant will difeharge the 
aliettois, if tlicy can produce it. 


(r) s. Infl. 
3 < 6 . 


SeSt. 151. Secondly, That (c) unlcfs the .appellant be' 
found by the jury to be iiifufficient, the abettors (hall not be 
inquired of ; and yet the ilatute doth viot expicfsly diredl 
that the jury (hall inquire of the fufficiency ot the .appellant. 
But it being the general method of die law in other cafes of 
the like nature, to make an inquiry by a jury, it is certainly 
a reafonablc confirudion of the general words of the llatutc 
that fuch jnquiry may be made in the prefent cafe. Y ct, 
wlictlier the juftices thcmfcives may not, if they think tit. 
make fuch inquiry without a jury, it being but an inquiry 
of office, may deferve to be conlidercd for the reafons in the 
j;2d and 1 47 th fedtions of tliis chapter. However, there can 
be no doubt but that the infuificiency of the appellant muft 
appear by one or the otberoftbefe.inquiries,beforetheabet- 
tors can be inquired of. 


(<0S.P.C. 152. Thirdly, That ("i/) the abettors may tra* 

171. verfe the jury’s folding the appellant to be infufficient, or 

abetted him, &c. For it is hard that a man ihould 
386*.^ be concluded by any matter whatlbever, found to his pre- 
* judicc in an aftion to which he is no way privy. Alfo it 
B. ^p«al 96. is holden by (e) Staundford^ tliat if a jqry 011 tlie ^quittal 
(t) a. P . C. of one defendant find that tliere were no abettors, yet they 
* 7 ®* may afterwards on the acquittal of anotlier defendant find 

that there were abettors, becaufe there is no reafon that the 
firft inqueft (hall bind one who is not privy, to it, and has 
no remedy againft it. But the contrary hereto is holden in 

th 
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^he ef J 0 zes, (a) where the Court refufcd to inquire («) 4 i. Afli** 
the abettors on the acquittal of a defendant, becaufe it *♦* 
h^ been found on the acquittal of another, that there were 
no^ettors : but this cafe, if thoroughly examined, feems 
repugi^'jit to itfelf ; for the jury were permitted on the fe- 
cond acquittal to tax the damages, which yet are faid to have 
been taxe^efore ; but to what purpofe ihoiild this be done, 
unlefs it wAe firft found that the appellant was fuflicient, or 
elfethat there were abettors, which could not but controul 
the*firfl; fending^ as alfo the fecond taxation of the damages 
mull do, unlefs It were wholly the fame with the iiril. 


Seff. 153. Fourthly, That (A) if the appellant be (-3) Coly! 
found fumcient to render part of the damages, and not the ii 6 . 
whole, judgment fltall be given againft the abettors for the S. P. C. 170. 
whole, and not for part againft them, anJ for the other part g' y'*' 
againft the appellant ; for tliat thefe words of the ftatute, 

“ If perad venture the appellor be not able to rccompcnfe 2. .iiift. 3S6. 

“ the damages,” muft be underftood of all the damages. P* Ccr. ,9. 

386. 463. 

B. Appeal 96. Contra 41. Aifizc 8. F. Coronc 2x9. B. App. 74, 

Srfl. 154. Fifthly, That (r) the appellee after his ac- (f)F.Cor.i3. 
quittal may fue for the damages by attorney. 


Seii. 155. Sij&THL^, That (</) though the ftatute ex- (;OP-Aa.f.!e 
prefsly give only judicial procefs for the recovery of the « 

damages againft the abettors, yet the appellee may, if he ^3-” ^ 

think lit, take out an original wit of abitmcni, grounded S. P. C. 171. 
on the ftatute, and therein count to greater damages than Co. Lit. 139. 
were found by the jury ; which in refpeft of fuch finding, 
being but in nature of an inqueft of olfice, lhall not con- 
clude the appellee. 


Sea. 156. Seventhly, That (e) if the appellee chufe («) s. P, c. 
rather to proceed for the recovery of his damages by judicial 171. 
procefs, than by original ; it is fafcft for him to make ufc of *• 3 *<»> 

« dijlrejfsy which is given by the exprefs words of the ftatute j (y/p.Cor.io*. 
yet there is a note (f) of an old cafe, wherein a venire facias (g) s. p. c. 
was firft awarded ; but it is (^) queftionable, whether this 171. 

be juftified by the ftatute or not. , »• 386. 

387. 

Sea. 157. Eighthly, That {h) it is time enough for s. P. C. 
the appellee to Ihew the time and place of the abetment, ,7,. 
wheii the abettors appear upon fuch procefs ; and by fuch »• 386. 

fliewing he fupplies the omiffion of the jury in not finding ^®r.4s. 
any time or place, on their inquiry of the abetment, &c. 

Sea. 158. Ninthly, That (/) the nonfuit of an ap- (/)S.P.C.i7i. 
pellee, cither in an original writ, or procefs againft the abet- »• inft. 139. 

tors, P'Corone jgS. 



(aj S. P. C. 
170. 

F. Fines 2. 

1. 9. 

2i. Aflize 39. 
8. H. 4. 17. 


(^) Sec the 
books cited in 
the following 
part of this 
lection. 

F. Ci:r.. 137. 
S« Coke 60. 

S. P. C. 170. 
feems con- 
trary. 

0.')4o.Airizc I. 
FX^oronc 214. 
(</) F. Fines 
49. 

4 x. Alfizc 8. 
F. Corone 2 1 9 
8. Coke I 
(-fr) B. Appeal 

CO F. Brief 


B. Fincii 
fur Contempt 

r- 

41. AHizc 14. 
pt/ C'o. Lit. 


tdrs, whether before or after appearance^ is no bar Of^a 
cond writ ur procefs. 

As to THE SEVENTH OEHEKAl TOXHT. vik. Whejil^lO 

appellant is to be lined. 

Se£t. 159. Theie can be no doubt but ^ff^lnat by the 
exprefs words of the above-expounded ftatutc bwVtJiminftit 
the fecond, c. 1 8. wherever the appellant, or his abettors* 
are by the purport thereof to render dmage^to an appellee, 
they are alfo to be lined to the king, and impnfoned for a year. 

Alfo it feems clear, from the general purport of the {h) 
books, that an appellant appearing to have brought an 
ill-grounded appeal, whether of felony or (c) mayhem, fliall 
be nned, in many cafes wherein he is not liable to render 
damages by the llatntc abovomentioned ; as where he is (d) 
iionfuit, cither againft all, or part (/■) of the appellees only, 
whether atlfer, or, as fomc (/) have holdcn, before appcar-> 
ance, or where the writ abates through the (^) default of the 
appellant in wilfully fuing by ^ fh) wrong name, or (tj a 
vitious writ, &c. and even a feme cevertf (t) fuing an appeal 
known by her to be groundlefs, as for the death of a huf> 
band whom the knows to be alive, lhall be lined. 

D.'imagtii 77. (#) xs. Atiize Sx. F. Coi»ne*i8f» ff) F. Fines 107. 
6.'. (D/ g. U. K. t. F. Fines x8. B, Fines 16. 0 ) Cor. iai< 
25. S. II. 4. 17. 

But it is certain that where a writ abates by the aft f/) of 
God, or for any other caul'e no way imputable to the ap. 
pcilant, he ihall neither be liiied nor amerced. 

Alfo it is certain that an infant is in no cale to be fined 
for a falfe appeal ; but fome (m) have holden that he may be 
amerced, wliicli is coiuradifted by others, who fay, (»j tlut 
an infant can in no cafe be amerced. 

ii7. C'ru. Car. i0(. Vide i. Danv, Abr. 461, 46}. 


GHAP« 



CHAPTER THE TWENTY-FOURTH. 


pF APPROVER. 


UAVING gone through the feveral kinds of appeals hy 
innocent peffons, I am now in the fecond place to con- 
lidcr the nature of ak appeal iy an Render confei&ng 
himfelf to be guilty, who is commonly called a Prover, or 
[a) Approver in Englilh, or Probator in I^atin, becaufe he 
mull at his peril prove his appeal in every pointy and for fo 
doing is pardoned of courfe. 

For the better underftanding tlie nature of fuch ap- 
peal, I lhall examine the following paiticulalTs. 

t. When a man may be fald to become an approver. 

a. Who may be admitted to be approvers, and who not. 

3. In what cafes a perfon may be an approver. 

4. Of what offences a perfon may be an approver. 

$. Againft what olFcndcri a perfon may be an apprdven 
Before what juftices a perfon may be an approver. 

7. How they are to be ordered and demeaned, both be- 
fore and after the appeal. 

8. What procefs is to be awarded againft the appellees. 

9. In what manner the Court is to proceed upon, and 
after the trial 


10. How the approver is to be rewarded for making good 
his appeal. 

As to the FIRST POINT, viz. When a man may be laid 
to become an approver. 

SeS. 2. It feems {b) agreed, that a man is then properly 
an approver, when being indited of treafon or felony, be- 
fore competent judges, and in prifon for the fame, and ca- 
pable of being an approver, beconfeiles the iiidiftment, and 

V0L.III. Bb is 


(d}$.?.C.i4iK 
3. Inft. iM. 
a. Hale a* 5, 
aai. 


(Os- Hale 
%v, 

3. Inft. la), 
130. 

Cowper 335. 
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is fworn to reveal all the treafons and felonies he knows, 
and then before a coronet enters his appeal againft all who 
were partners with .him in the crime in the indidment, be - 
ing at die dme of the appeal within the. realm. 

As to THE SECOND POINT, viz. Who may be admitted 
to be approvers, and who not ; 1 (hall obferve, 

(als.Iaft.iis. Se£i. 3. First, that [a) a peer of the realm cannot be 
Summaryi9z. an approver. 


{b) SeU. 4. Secondey, (4) that neither the perfon attainted of 

|amii»ryi9s. tj-gafon or felony, nor even one outlawed in a perfonal ac- 
B^Cor.Si!*!!. approver, becaufe by his 

picor. iiz. * attainder or outlawry he is out of the law, and his accufa- 
1*7. 167. 387. tion fliall not be. of fueb credit, as to put any perfon upon 
*+3.445. his trial. 

II. Affixe27. 

17. Affize 4. (f) B. App. 5^. Sup. c.ij. f. 31. B. Cor. 175. 


(<O3.Inft.1s9. 
S.P. C. 147. 
Sup. c. S3.f. 
3 *. 


SeA. 5. Thirdly, That an (i/) ideot, or perfon born 
deaf and dumb, or any one who is non compos at the time, or 
an infant under the age of diferetion, cannot be an ap« 
prostr, becaufe no fneh perfon ought to be admitted to take 
the oath before the coroner, without which there can be no 
approvement. « 


(r)S.P.C.i47. Sea, ft. FOURTHLY, That it is holden both by 

ftrdi («), Coke (/I, and Hale (g), that no woman nor in- 
£int can be an approver. But it is obfervable that the opi- 
a. Hale >33. njons of and feem chiefly to be grounded 

on this foundation, that die appellee may have fuch like ex> 
ceptions againft approvers, as the defendant may have on 
appeal brought by a lawful perfon, and therefore may except 
that the approver is within age, or a woman, &c. becaufe 
fncli perfons cannot wage batde ; but it being fettled at this 
day, that thefe are no good exceptions to an appeal brought 
by a lawful perfon, as hath been more fully Ihewn in the 
(4}Se£r.3o, 31. precedent Chapter, it feems to be juftly queftionable» 

whether they are now to be admitted as good exceptions to 
- anap^al by an approver. To which may be added, that 

t. Hale'* 33V opinion of f/) Hale, contrary to that of (k) Staund- 

ciin. * 313 ^ (U ^ rnan above the age of feventy, or 

(i()S.P.C.i47. maimed, may be an approver, though he cannot wi^ bat- 
^>|*^**‘* 9 - tie ; from whence it follows clearly, that in the judgment 
Hale, there is no necellity tl»t an approver ihoujd be 
Rudd'* caife. *i)lc to wage battle. 


i(«0S.P.C.i47. Sea. 7. Fifthly, That it feems to be (m) agreed, that 
1411ft. 139. a perfon in holy orders cannot be an approver, . becaufe it is 

a rule, 
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a rule, that no member of the cleivj can fue any appeal 
whatfoever, in a matter or caufe of death. 

f 

As to THE THIRD POINT, vlz. In what cafes one majr 
be admitted to be an approver} I lhall obferve, 


Se£l. 8 . First, That no one ( a) fhall be admitted to be (a)F.Cor. s*. 
an approver, till he hath confefled tlie crime chai|^ agaiuft «jt. 441. 
him in his indiAment. 


SeS. 9. Secondly, That it is holden (t) in fome books, 
that he who hath once pleaded not guilty, cannot be an ap- 
prover, but lhall be hanged, becaufe he is found falfe, and 
his confefEon contradids his former plea ; yet the contrary 
hereunto is holden by (c) others, and Id) Staund/erde admits 
that the Court, of grace, may admit fuch petfons to be ap- 
provers, and this is as much as can be contended for in any 
other cafe ; for it feems ie) agreed, that tlie Court is not 
bound of right to admit any perfon whatfoever to be an 
;^prover. 

II. Hen. 7. 5. I. Hate *26. saS, 229. 


(£)}.Ioft.ia9v 

SummaryiQ}.' 

S.P.C. 

F. Cor. 4^. 

2i.£<1w.3.iS. 

19. H. 6.47. 

(r) Finch 

i2.Edw.4.io. 

Vide a.H.7.3. 

(i^S.P.C.t45. 

(r)3.Iaft.xt9. 

Sumiiuryt94. 

i2.Edw.4.ioi>. 

SI. H. 6 . 34. 


Seft. 10. Thirdly, That it is (f) agreed, that any one g 4 
indicted of trca^n or felony may be an approver, but that 4^, 
unlefs the crimh with ‘which the perfon is charged, amount 3. Inft. 129. 
either to felony or treafon, he cannot be an approver. st.£dw.}.ii. 

Finch 3(7. 

F. Corone 231. 448. B. Corone 41. s. Hale say. 


Seff. II. Fourthly, That it is alfo (g) agreed, that no ^)3'.Inft.ta9* 
perfon accufed of treafon or felony, can be an approver, un- Suro«u«ryi93. 
lefs he be adually indiiSled for it} becaufe his confeffion s.p c.*t^3 
amounts not to a conviction until he be indicted, and con- F.Corone^t. 
lequently puts it not in the power of the Court to give feemt coo- 
judgment againft him, when his appeal fhall be rcjeAed or 
falilfied, as every approvement ought to do. 

Seff. 12. Fifthly, That it feems alfo to begeneraliy (A) ***’ 

agreed, that if a perfon indifted be alfo appealed of the fame Summa^ip}. 
felony, be can no longer be an approver ; the reafon where- a. Hafe aaj. 
of feems to bp, that though the king fnay in his difcretion, S.P.'C. 147. . 
by admitting a perfon to be an approver, refpite the judg- *?*• *. . 
ment and execution of one profecuted by indidment^ which “ • S’ 
ishisownfuit, yet he cannot delay them in an appeal, which xi!h, 7.5. 
is t^ fuit of the party *, and d fortiori therefore it follows, B.Ci^eaaS. 
that (i) if a perfon be appealed only, and not indiAed, he P'C«^e44a. 
cannot be an approver. 

Stff, 1 3. Sixthly, That notwithllanding the appeal 
of an approver may in fome refpeAs be looked upon as the 

Boa fuit 
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(tf) F.Cor. Aiit of the king, and equivalent to an iiidiflincnty yet the 
c* \i r appellee (ei) of an approver cannot become an approver him- 
fclf, not only bccaule It would falfify the appeal of the fird, 
app’*ovcr, in fuppofing that he had omitted fome of his 
itfms con- partners, but alfo bccaufc it would caufe an iivKnitc delay 
nary, for tlic appellee of luch an approver might as well become 

an approver of others, and fo on. 

As to THE FOURTH POINT, Wr. Of wliat oflenccs a 
perfon may be admitted to approve another. 


(^}S. P. C. Sz-iV. 14. It feems (/O agreed, that no one can approve 
^tt^^thcr of any other offence, but the very crime contained 
Summary I Q4. indictment, and tlicreforc that he cannot approve a 

3. luft. 129. man of a crime of a clifFcrent (c) nature, nor even of being 
150. acceflary {d) before or (e) after to the fame crime, bccaufe 

a. Jnfl. 629. receive himfelf. Hut it feems allb to 

(O F. Cor. be agreed, that inafouich as the oath of an apjnovcr is (f) 
127.2*17. * general, to dh’covcr all the treafons and felonies lie knows, 
40 Affiit 39. if he accufe any perfons of crimes of a different nature from 
his own, whyithci in the fame, ora foreign (ij^) county, his 
(<^) ti*Ame accufation will be a reafonable ground to carry on a profe- 
io.'£<1w.4.i 4. cution againll them for fuch crimes, though it .^) be not of 
F. Cor. 35. Jtfelf offeree fufficiciit to pur them on their trials. 

aoS. ^ 

B.<Coroiie 154. (/•) Cor. 126. (/;2.1ntt. 629. Sumiiiary 194. Cowper 335. 
12. £dw. 4* '10. F. Ct»r. 37. 3S7. ( j :) T. 0:^437. ( b ) F. Cor. 126, 127* 387* 

As to THE FIFTH j>oiNT, viz. Againft what offenders a 
perfon may be admitted to become a.i approver. 


\i) F.A£r.446. 
F.Cor. 46e. 
S« F. Cm X.^4* 
(4) S. P. C. 

x6; 

F. Cor. 153. 
(/)Juoi. 194- 
ftt.H.6.34. 
(m)Sum.^i95. 

S. P.-C. 145* 
F. Cor. 133. 
t«)B.Cor. 49. 
21. 11.6. 34 * 
Summary 19 5. 

fd) I. Edw, 

16. I. Aflize 


Se/f, 15. It feems (/) clear, :bat a man may be an ap- 
prover againft any perfon whatfoeverwithiii the realm, whe- 
ther he live in the fame or in a foreign county, provided he, 
be named of the county wherein he dwells. But it is faid, 
thst if it appear either by the (/(}-confeflion of the approver, 
or the return (/) of the Ihcriff, dr the teftimony (m) of per- 
fons of credit in the (n) county., that tliere are no fuch 
perfons as fome of thole named in' the appeal, iu rerum na^ 
turdf or within the {0) realm, or even [p] within the couii- 
Xy whereof they are named in the appeal, the approver 
(hall be hanged, uiilels the (^} Court in mercy will fpare 
him, becaule his appeal in reipeift of fuch perfons appears to 
be falfe, or to no purpofe. 

I. S. P. C. 145. (/) F- Co. 46. (7) S. P. C. 14;. 


As to THE SIXTH POINT, V/ss. Before wliat juftices a 
perfon may be admitted to be an approver. 


(r)3*lnft.t3o. Sett. i6. It feems to be a fettled rule ( r), that a man may be 
S. P. C. X43, an approver before any jtifticcs who have power to ailign a 
8unimaryi94. coroner 
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Ch. 24. Of A P P R O V E R. 

coroncrtotakethcappeal;andforthisreafon it fccmstobe {a) ( 
agreed, that one may he an approver before the jufticcs of the g 
» king*sbench,and jultices ofgaol delivery, and jufticcs ineyre. , 
And upon this ground it is bolden in^/V Edward Cokers third l 
(h) Inllitute, and allbin Sir Matthew Ha/e's (r) Pleas of the ( 
Crown, under the chapter of Approver, that a man may be ( 
an approver before jufticcs of oyet and Urmhier. But the ^ 
foundation of this opinion feems to be overthrown by what(, 

raid by both thefe {d) autliors in other places, wherein it S 
is holdcn tliat jufticcs of oyer and terminer cannot ailign a ^ 
coroner, becaufe it is not within their commiffion : And it | 
feems to be (e) a general rule, that thole only can receive the ^ 
appeal of an approver who can alhgn a coroner to take it ; s 
and therefore it feems to be agreed, tliat neither a (/ ) ( 
court- baron, nor jufticcs of peace, nor any other 1^- ^ 
cial (/)} jufticcs, can receive fuch appeal, unlefs their | 
C'^mmillion extend to it. And for the like reafon it feems ] 
to be the opinion of (/] Sir Edward Cokc^ tjiat the lord ^ 
HIGH STEWARD OF Kngland caniiot leccivc fuch an ap- ' 
peal ; but this is contradifted by Sir {k) Matthew Hale. j 

> 44 « (/) 3* iulh 130* Sum. 194. 

As to THE SEVENTH POINT, vlz. Ill wliRt manner an ap- 
prover is to be ordered and demeaned, both before and af- 
ter the appeal',* the following particulars feem molt remark- 
able. 

Se£f. 17. First, It feems to be (/) agreed, that w^herc- 
ever a perfon indifted of treafon or felony confelTes the 
indiftnient, whether he appealed others or not, he puts it 
entirely in the diferetion of the Court, either to give judg- 
ment, and award execution againft him, or to refpite them 
until he (hall have made good his appeal. 

Se^. 18. Secondly, That [m) whenever a perfon is ad- 
mitted to become an approver, the Court ftiall aflign a coro- 
ner to receive his appeal, and fliall take an oath from him 
to difeover all the treafoiis and felonies that he knows. 


(a)3.Inft.i30« 
S. P. 0.143. 
Summary 1 94. 

2. Hale 229. 

F. Alfite 446 . 
(^)3.Inil.i30« 

(c) Sum«i 94 «, 

2. Hale 229. 
con. ^ 

((/)4.Inft.i65. 
Summary s^sr 

2. Hale 31. . i 
229. 

(e) Sum. 

3. Inft. i3Q« 

S. P.C; «4V 
(/) Sum. 15^4^ 
b.P. C. 144* 

(^) 9 .H. 4 .i. 
2.H.4. I9« 

10. Coke 76. 

B. App.iS. 
Sum. 194. 

2. Hale 829'. 
C^) S. P. C,. 

3 . Co\vp. 335 i 


(/) 2 1.11.6.34. 
19. H, 6. 35. 
B.Cor.48,49. 
F.Cor,66,67.' 
447 * 

3. Inft. 129. 

2. Hale 2 z 6. 
Cowper 335. 

(m) 2. Inlii 
629. 

S* P.C. 143. 
F.Corone 37. 
i2.£dw.4.io« 


Sr/I 19. Thirdly, That (w) Court which admits s. Hale 
a man to become an approver, ought to limit him a certain 
number of days, to make his appeal in ; duiing which it is 
holdcn by {0) fome, that he is to have a penny a-day as his F.Cor.3V439* 
wages from the king; but by (p) others, that he ought not 26.A<fize 19. 
to have it until be has made good his appeal, by conviSing (®) F-Cor. 
thcappeUtt.. 

Cor. 34. It. H. 4. 93. at. H. 6. 34. Videz. lialetjb 



Of approver. 


Bk. it 


m 


Seif. 20 . Fovkthly, That the approver during all the 
(a)F.Cor. time afligned him for makine his appUl, ought (u) to be 
c ^ libertv, and out of prilon; for (b) he may difavowan . 

F. Cbn* durefs of imprifonnient; but if he alledge 

si1‘i69.*js. tbatan appeal was extorted f(om him by fuch durefs, and 
ft. Affize 29. foch allegation be found to be falfe, either by the examinar 
5 . P.C. 14$. tion of iho coroner, or by an inqueft of office, the approver 
ihall he hanged. 


Cor. 99. Stfl. it. Fiftiuy, that fr) the approver op.ght to make 
|(. Affize 19. jjjs appeal before the coroner, on every one of the days li- 
VWt.Hale^ mited for the making of it ; for if .he fail on any one of 
t}«. ‘ them, and the coroner record fuch ffiilure, judgment 
S. PvC 145. ihall be given againft him.— And fo Iball it be (</} alfo, if 
Coivpsr 33$. after he have formed his appeal before the coroner, he make 
the Icaft variation in his repeating it before the Court, and 
tlie coroner record fuch variation. 

As to THE (EIGHTH POINT, viz. What proccfs is to be 
awarded againil tlie appellees. 

(/) s. Hale Se£f. 22. If feeros (e) agreed, that the coroner may award 
procefs to the fheriif, againft any appellee in the fame 
S. F.c. 14 . yntil it come to the exigent ; but it is certain, that 

(/)F. Cor. he cannot award it to any other officer except the 
^*Hale fi Sheriff, nor to any fhcriff out of his o'wn'ccniinty. And it 
a9.Edw.34z. feems (g) qucftionablc, whether he be not reftrained by the 
(f)5up. c. 9. ftatutc ofMAGNA CHART A, c. 17. to award the exigent to 
»• 43 ‘ the iheriff of his own county. But it feems {hj agreed, that 

the juftices of the king’s bench, or jufl ices in eyre, might 
F.CoroncVo. common law as well award procefs of outlawry, as 
any other procefs, againft appellees in any county whatfo- 
i Sum. 196. ever.-— And it is (/) certain, that juftices of gaol-delivery 

a. Hale 37. j^j^y j^ard procefs in any county, to apprehend and try 
I!p. C. 146. them by force of 28. Edw. i. commonly called the ftatute de 

to award procefs of outlawry into a foreign county, may 
.(i}z.Hale 37. deferve to be conlldered (k). 


As to THE ^'INTH POINT, viz. In whut manner the 
Court is to proceed ujRin, and after the trial ; 1 ffiall ob- 
ferve,— - 


W Sum. 196. Sefl. 23. First, That it is in the eledion (/) of the ap- 
. ■ pellee, cither to put himfelf upon his country, or to wage 

ii&iw’.j*! V aPPWVer. 


Sen. 



Ch. 24. 


Of approver; 


m 


SeS. 24. Secondly, That let there be ncYer fo many 
appellees, if they wage battle^ the approver tnuft fight tliem 
(a) all. But on the contrary, it feems to be generally fbj 
agreed, that if a perfon appealed by fcveral approvers of one 
and the fame felony, vanquifbes any one of them, he (hall be 
acquitted againft them all, and all of them Ihall be con* 
demned, in the fame manner as if every one of them bad 
been a^ually vanquiflied. But if an approver having ap- 
pealed feveral of the fame crime, be vanquiibed by one of 
them, itfeemsato befr) liolden, that his appeal it fiill in 
force againft the reft. But the note in (J) Fitzherbert* s 
Abridgment^ which feemt to be the foundation of thit opi- 
nion, feems rather to be intended of an appeal by an irme- 
cent perfont than of AN appeal by an approver, in relation to 
whom it feems to be a general rule, that being once falfiiied 
as to any one of tlie appellees, he ought to be condemned, 
as hath been more fully fhewn in the 9th and i5tli fefliont 
of tliis chapter. 


r«;s.p. c. 

t8o. 

2, Hale 233, 
»34* 

Sum. 196. 

47. Edw.j.j. 
*9. H. 6. 33S; 
3* lull. 230. 
{b) Sum. 196. 
S. P. C. 74. 
X06. 149. xSo. 
ii. H. 4. 93. 
£1.11.6.34.3;; 
B.Cor.31.49. 
3- Inft. 130. 
F.Coronei43. 
7.Edw. 3. Ik. 
(f)SJP.C.tot. 
(</)F.Cor.98. 


StH. 25. T HiRDLY, That if the king pardon the ap- 
prover or appellee, hanging the appeal, the apptovement (e) (e) . 

ceafes, and the appellee fhall be difcbaiged. For in the firft **•_. 
cafe, by the pardon the felony is extinS, and a man can no 
longer be an approver than while he is under the guilt of Sunmuyiot. 
the crime wherAf.th(; approvement is made, and liable to 3. Inft. 130. 
be condemned by the Court, whenever his appeal fhall be >49- 

vilified, &c. And in the fecond (/) cafe, it cannot be (/)Suin.xoi.- 
doubted but that the king’s pardon will difebarge the ap- B. Coronc49. 
pellee, becaufe an approvement is rather the fuit of the king, * « • H. 6. 3 j. 
than of the party. 


Seff. 26. Fourthly, That whether the app^l of an (/) P. Cor. 

approver be felfified by the ^g) confeffion or the vanquifhment '**• 3*9* 

(%) of the approver, or verined by the con vision or the van- s„^*®*''**'* 

quifliment of the appellee, yet if the offence be within the 

benefit of clergy, neither the approver in the firft cafe, nor B. Corone’sS.' 

the appellee in the fecond, are excluded from it, any more F.Corone447. 

tlian in the cafe of an indi Ament. S* 

* 6 . 

A « TT 1 * ^ Of* 

As to THB TENTH POINT, Viz. How thc approver is to 
be rewarded for making good his appeaf. 

Seff. 27. It is faid, (/) that if an approver convIA all 
the appellees,whether by battle or by verdiA, the king ex me- s. P. C. i4». 
rito jujiitite ought to pardon him as to his life, and alfo give 3. Inft. 119, 
him his wages (k) from the time of the appeal to the time *3®’ 
of his conviAion. But (/) it feems, that anciently he ought ^ »9- H. 6. 

i^ot to bp fuffered to continue in the kingdom. F. Corone 6. 

(if) Vide flip. f. 19. (CS.P -0.144 

B b 4 And 
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And it it te^t^ by e. Hen> 4« c. a. ** That divers no> 
torious felonsV ibr fateguanl of their lives, had become 
provors, to the intent, in the mean time, by brocage, and 
great gife, to purfne and have their pardons, and then af- 
ter tteir ddiyeranee, had become more notorious felons 
’tndc the cafe thw they were Ixfore ; and thereupon it is enafted, ** That 
«f Margaret if any perfon pray or putfue, or caufe to be prayed or 
Car. Rudd, « purffied for any fuch felon fo attainted by his own con- 
Cowper 33X. u to jiayg charter of pardon, the name of him 

** that purfues fuch charter be put in the fame charter, makr 
** ing mention that the fame charter is granted at his in- 
*' ftance. And if he to whom fuch charter is granted be- 

V come a felon again, the party who purfued the charter 

V lhall forfeit one hundred pounds. 
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ABATEMENT. 

See Indictment. 

1. T^OR what faults a writ of appeal 
A* may be abated. Page 338. f. 96 

2. The appellee ought, for this purpofe, 

to demand ^er of the writ in open 
court, sh. 

3. But the court of chancery alone can 

abate it, before it is returned into the 
king’s bench, (N) 4 

4. How it may be abated ex officio, 

339 

5. The Court may abate an appeal of 

burglary which has the word hurgali- 
ter inftead of hurgnlariter, or hurgla* 
rster or of rape wanting the word 
rapuit j— or any appeal wanting the 
^otdfelonU^, f, 

6. So alfo the Court may abate the writ, 
where the declaration varies from the 

f. 9 t 


7. Or where it doth not conclude contra 

formam ftatuti. Page 339. f. 99 

8. Or where the fenfe is defective foe 
want of a material word in the writ, 

f, 100 

9. Or where the writ is brought by the 
hulband and wife, and the conclulion 
is in the name of one of c hem only, 

f. XOf 

10. Or where the name of baptifm or 

furname is omitted, ihm 

11. But a name of dignity fupplies the 

want of a furname, li. 

12. So alfo the writ may be abated at 
the in dance of the party, before plea* 
for the want of fifteen days between 
the tefte and the return, 340. f. xoa 

13. But if the original be right, ap- 
pearance will cure all defefts in mefne 
procefsi 

14. So 
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14. Soalfo the writ may be abated upon 
the exception or plea of the party for 
a mifnojmtrot wrong addition, 

340. f. 10a 

15. So alfo for a defeAivc addirioo to 

cither of the parties^ f. 104 

16. fint by 1. Edw.6. c- 7. no manner 
of adion pending fliall be abated by 
a change of title occafioned by crea* 
tion, 

17. A baronet is not within the meaning 

of this a£t» H 

^ i8. 1. Hen. 5. c. $. in all procefs on 

which outlawry lies, proper additions, 
&c. (hall be made to tkt names ef the 
defendants, 3^2 

19. Where a father hath the fame name 
with a defendant fon, the writ is abate- 
able unlcfs it add puyke^ktr the other 
additions, 343* f* 106 

ao. For the caufe of abatement for the 
want of proper additions to the names 
of the parties, ntide addition No. 1 
to No. 40, 343 to 348 

21. If a ncw«a;r/r of appeal be commen- 

ced' after a former appeal is removed, 
this multiplicity of adUon may be 
pleaded in abatement, 349. f. 126 

22. But a fecond hill of appeal is not a 

good plea in abatement ; becaufe till 
It is removed by writ, it is merely a 
plaint, ib. 

23. The plea cannot be plendcd till the 
plaintiff hath appear ea in ihe king^s 
bench where the caufe is removed,/^. 

24. It is no good plea in abatement that 
the plaintiff hath p;ircbai'ed another 
writ returnable. Sec. even if fuch writ 
be delivered of record to the flieriff, 

349 

25- A mifnomcr, falfe addition, ortleath 
of defendant to a writ of appeal, may 
he pleaded in abatement, f. 1 27 

26* It is good againft all tha defendants, 

ih. 

27. But fuch plea mull; not contain a ne- 
gative pregnant, ib, 

a8. And appearance fvill core thefc de„ 
fefts, li; 


29. A defendant may take advantage of 

feveral pleas in abatement at the Tame 
tine, nnlefs they be repugnant to one 
another, Fage 349 

30. Even though Tome of them are tri- 
able by record and others by the 

• country, 

31. But if they are all triable by the 
country, he muff at the fame time 
plead all his mat^prs in bar, add alfo 
if his pleas do not admit the fa£t over 
to the felony, 

32. If the abatement be triable by re- 

cord only, and it is found againft 
him, he may yet plead over to (he 
felony, ih. 

33. How the law differs in this refpeA 
from civil adlions, 

ABETTORS. 

1. In an appeal abettors may be charged 
generally as principals, or the fpecial 
manner of the abetment may be fet 
forth at the elcQion of the plaint!^, 

. ■ ' 359-f-S6 

3. In what cafes an appellant fliall re- 
cover damages againft an abettor in 
appeal, 360 

3. Abettors are only liable to cofis when 
the principal is infufficient, 366 . 

ABJURATION. 

1. The coroner might formerly take ab- 
juration for felony, 1 1 7. f. 44. 

3. Butby 3 i.Jac. i.c. aS. nofanflnary 
or privilege fliall be allowed in any 

cafe. H; 

3. The manner in which an abjnration 
was taken at common law, >i. 

ABBOT.— Apfsai.. 

ACCESSARY and PRINCIPAL. 

1. By flat. Weftm. 1. e. 15. thofe who 
are accufed of the receipt of thieve, 
01 felons, or of winmud^ent, or of 

force. 
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foTCt, or aid of felony done» JbaO hi 
refUvifahk^ Pagi 207. f. 53 

2. And accefiaries by any other means 

than thofc mentions in the fiatuce are 
within the equity of it, /A 

3. All acceiTaries are bailable till the 

principal be convi&ed or attainted, 
if they be of good fame and reputa- 
tion, ^ ib. 

4. And afterwards upon their pleading 

to the indiflment, ib. 

5. Bttt accefiaries Mtorioujly guilty of 

crimes excluded from clergy (hall not 
be bailed, ib. 

6. By 3 1. Car. 2. c. 2. no perfons charg- 

ed, on fu/piciont as accefiaries to petit 
treafon or felony (hall be removed or 
bailed in any other manner than be- 
fore* 208 

7. An acceflary charged on an appeal 

with his principal (hall have damages 
from the appellant, if the principal be 
acquittedi 361. u 142 

ACCOMPLICES. . 

How juftices of gaol-delivery may 
receive an appeal againit accomplices 
out of prifoD, 45. {. 5 

# 

ACCORD and SATISFACTION. 

An appeal of mayhem may be barred 
either by arbitrament, or an accord 
with fatisfaAion executed, 

302. f. 24. 

ACCUSATION. 

When a perfon is brought before a 
jullice of peace upon an acc^fation 
of treafon or felony, he muft be either 
bailed or committed, nnlefs no crime 
appear, or the fufpicion be ground- 
lefs, 1 8^ 

ACTION. 

An appeal is a perfonal a&ion, arid dies 
with the perfon, 309. 313 


ACTION POPULAR. 

See IVFO&MATIOV. 

ACQUITTAL. 

See Autrefois Acquit. 

1. What is fuch an acquittal as will en- 
title the appellee to his damages. 

Page 361 to 363 

2. By 3. Hen. 7#c. 1. if either princi- 

pal or acceflary be acquitted on any 
indiflment of murder, the Court may 
remit him to prifon, or bail him at 
their difcretion, till the year and day 
is paired, 198. f., 3$ 

ADDITIONS. 

1. By the common law no addition in 
an appeal was neceiTary except the 
chriitian and fiimame, unlefs the par- 
ty was knighted or of higher degree, 

341. f. 104 

2. In which cafe the tide was to be add- 
ed to the names, ib» 

3. But of the degree of nobility the title 

ought to fupply the place of the fur- 
name, ib. 

4. But by I. Ed. 6.c. 7. if any plaintiff, 
ending any aftion, ihall be madeno- 
le, or a bilhop, knight, jufiice, or 

ferjeant, the fuic (hall not abate for 
want of the proper addition, ib» 

5. The dignity of a baronet is not with- 
in this ilatute, ib. 

6. By 1. Heni c. 5. in every original 
writ of aftions perfonal, appeals, and 
indidments, in which the exigent 
(hall be awarded, additions (hall be 
made to the names of the defendanu, 
of their eftate, or degree, or myftery, 
and of their terms, places and coun- 
ties, or otherwifeall outlawry thereon 
ibaU be void, and the procefs abated^ 

3 V. 34 ^ 

7* Where there are feveral defendants, 
it is fafcft to apply the additions to 
each of their names, f. so6. 

8. Where a father has- thd fame namo 
and addition with a defendant ion, the 
word pui/ne mnft be added to theothe^ 
additions, ib. 

9 * But 
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9. But where a fattier is defendant^ there 
is no need of the fur-addition gigue. 

Page 34a. f. 106 

10. Nor is pui/ne a neceflary aduliioti 

to a fon in cuftodia marefchalli, uniefs 
the father be fo like wile> f. 106 

11. In the addition of the estate 

OR DEGREEi that which the defen- 
dant hath at the time of the writ muft 
be (hewn, f. 107 

12. But in the addition of place/Mate of 

fuch a place” is fufHcient. ih^ 

13. If the antecedent to which the ad- 
dition of degree, kc. refers is not 
the defendant, it is iiifufticienr, 

f. 108 

14. An Irifli bifhop may be deferibed 

by his Iiifh bilhoprick, 109 

15. But a defeription M temporal dig- 

nity in Ireland, or any other nation 
befides our own, is iQrufficient,becau<e 
no fuch dignity can be higher here 
than the title efquire, 343, 344 

16. The degree of ferjeant at law is a 

good addition, 344. f. 1 10 

17. But quaere if a degree in either oni- 

verfiiy be lo, /^. 

18. A doftor in divinity may have the 

addition of clerk, f. no 

19. The general rule is, that the moft 
worthy addition flidll he ufed, 

20. Yeoman and labourer are good ad- 
ditions /w;- ti f/ian, f. 1 1 1 

Zl. So widow, fingle woman, wife, fpin- 
iler, arc good additions fur women, 

ih. 

a2. Bill burgrfs, citizen, f rvani, arc 
too general, and not good additions 

' either to a mnn or woman, f. yi2 

23. How the Mtstept of j:he de- 
fendant (ball be added to his name, 

f 1 1 3 

24. Myftcry ircliides all lawful arts, 

trades or occupations; and a defen- 
dant, under the degree of gentleman, 
having divers, may be named by any 
of tiiem, L 113 

25. Good additions of this kind enu- 

ISK’: fated, 


26. Maintained, extortioner, vagabond, 
and fuch like, are infufficient, 

115 

27. The additions of farmer, inftead of 
hufbandman, or chamberlain, but- 
icr, groom, &c. ftem iofuflicient, 

f. 115, 116 

28. Bat hofllcr is a good addition for 

one who keeps an Inn, &c. thoui;hhe 
may be I'ued, i^c. by the addition of 
labourer, f. 117 

29. How the Place lhall be added to 

the name, f. 118 

30. If a defendant be named of A. late 

of B. it is fufficient to prove cither ad- 
dition, f. J ,g 

31. It is fufficient to name a defendant 

of a city which is a county of ilfcjf, 
without more, f, 1 20 

32. But not by words whiclr import re- 

fidencc in the town only, 346 

33. And if the town be not a county of 
itfelf, the addition muft Ihew in what 
county it lies, 

34. So if a tna^i be named of a parifli 
which contains more towns, the town 
muft be Ihewn, 

35. But it lhall be intended to contain 
only one town, uniefs the contrary be 
(hewn, 

36. If there be two towns in a county 

of the fame principal name, but //iffr. 
truly difiiHguijhti, and the addition be 
only of the principal, the defendant 
may plead there arc two towns of that 
name, f. ,2, 

37. If a defendant live in a hamlet of 

a difterent name to the tow n, the ham- 
let fliould be named, 122 

38. Ir a defendant live in a placeknown 

by a fpecial name, out of any town 
nr hamlet, he may be well namid of 
that place, ,2^ 

39. The habitation of the wife is im- 
plied in the addition of the hulband 

347 

40. How a DEFECTIYE ADDITiOM 

MAY BE CUKEO, f. 12; 

4V U 
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4t. If the defendant appear and plead, 
he cannot afterwards take advantage 
of the defedt of the addition, 

347 - 

42 And quart, if the bare appearance 
does not cure this defedl, ih. 

43. It feems from the cafe of Revt'v. 
7 nfWa/that it will not, il\ 

• ADMU^AL. 

Set IVDirTMENT, Ptract. 

ADTUNC ET IBIDEM. 

t. In appeal of death it mud be alleged 
that he flruck the deceafed adtunc et 
ibidem, 3 33 

2 How far thefc words are ncccfTary in 
charging an abettor, 334 

ADJOURNMENT. 

1. Holding a feffion of cyer and terminer 

without adjournment is a determina- 
tion of the commlflion, if its continu- 
ance be indefinite, 27. f. 7 

2. As where pro hac ^3ice,\ bjit where 
quamdiu nobis placuerti, it does not ne- 
ccirahly require any adjournment, ih. 

28. f. 14 

3. An adjournment without the authority 

of the majority of the commiirioners 
is void, 27. 1. 7 

4. In what form fuch adjournment fhall 

be made, 29. f. 15 

ADVICE. 

See Accessary, No. 5j. to 64. 

AFFEERMENT. 

See Amercement. 

The manner in which an amercement 
fliall be ajfared, 129. f» 19 

AFFRAY. 

See Courts. Arrest, No. 50. S x . 

1 . How far the court leet may amerce an 

affrayer, 128- f. ry 

2. Of the conftablc’s power over affrays, 

174. f. 8 


3. In what cafes a conftable may break 
doors to iupprefs an affray. Page 1^84. 

4* The fieward of a court leet may bind 
any perfen in recognizance of the 
peace who fhall make an affray in his 
prefence, ap.f. 15 

A I D. 

See Clerct. 

ALIAS CAPIAS. 

iSV^^ Capias, Process. 

AMENDMENT. 

1. The 8. Htn. 6. c. 12. is the priocw 
pal Hat ute of amendment, 350. f. 129 

2. Appeals are excepted out of this ita- 

tute, ihm 

3. No writ or bill of appeal is amenda- 

ble for faife LStin, omifiion of a word 
or letter, or other defeft or variance 
from the proper legal form, where the 
king is a party, 331 

4. But quare if fuch defedls arife from 

the negligence of chc curficor or ocher 
officer, 19 . 

5. A mifprifion of the count, cither in 

appeal or other ad^ion, before it is en- 
tered on the recoid, ib^ 

6. A midake in laying the fafi in an 
improper vijne has been amended, 

7. And after the count is entered, a 

variance in it from the writ, if a 
mere mifprifzon, may be amended by 
it, * ik 

AMERCEMENT. 

1. The gaoler or townfliip (ha!I be 
amerced for fuffeiing a dead body 
in prifon to be interr d or to putrefy 
before the coroner has fat upon ir, 

1 1 : 

2. In what cafes the (heriffin his torn 
ou^ht to award an amercement, 128. 

f.17. 

3. In what manner fuch amercement is 
to be awarded and affecred, 129 

4. How fuch amercements are to be re- 
covered, 129. f* 20. to 132. f. 33 

5* How 
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How jurors lhall be amerced for non- 
appearancCj Pa^e z^o 

6. If a judge amerces a clergyman ac* 
cording to his fpiritoal benefice* or if 
the tenants of a' manor aflefs an 
amercement without any aifeerment, 
they arc ponithable by attachment* 

2t6 

An infant can in no cafe be amerced* 

368 

8* In what cafes perfons (hall be amerced 
for a falfe appeal, 368 

9. If death happen in confequence of a 
bridge being out of repair, ihe town- 
Ibip ihall be amerced, in. f. 28 

10. In what cafes coroners ihall be 
amerced for extortion, 113. f. 32 

ANATOMIZING. 

See ExeevTioN. 

ANGLICE. 

See Inoictmekt. 

APPEAL. 

Are iKDICTMEIfT. CoaONEX. 

i* Appeals are either by an innocent 
perfon, or by an approver, 295 

a. An appeal by an innocent perfon is 
the party’s private aAion for the 
crown in refpeA of the publick of- 
fence, ii, 

3. An appeal may be brought either by 

writ or by bill* ib, 

4. The writ is original out of chancery, 

and returnable in the king’s bench 
only, f. a 

j. The bill moft contain greater certain- 
ty than the writ, and is in lieu of both 
writ and declaration, ^ f. 3 

6t An appeal may be feed by bill in the 
king’s bench againft any one itt cufte^ 
dia marefebalUt f. 4 

7. If the appellee be arraigned and tried 

the fame Term, the bill need not be 
filed, ib. 

8. If he appear upon a void, or a voida. 

ble writ, he may be committed and 
proceeded againlt by bill, ib^ 


9. A bill of appeal may be commenced 
before jultices in eyre* Page 296. f. 5 

10. Or before jufticesfpecially afiigned* 

f. 

11. Jufiices of gaol-delivery ma]|r receive 

a bill of appeal againft a prifoner in 
the gaol they are commiffioned to de- 
liver, or whom they have bailed^ not 
fnainprt^df f. 7 

12. So if part of :he accomplices only 

be in the gaol, they may cry them on 
the bill, and afterwards remove it in- 
to the king’s bench to proceed againfi; 
the others, ib, 

13. And jufiices of a(fize may receive 

bills in the iiime manner as jullices of 
gaol-delivery* ib, 

14. But it jullicesof peace have no 

fech power* f. 9 

15. But an appeal by bill may be com- 

menced before the (heriff or coroner* 
and removed by certiorari into the 
king’s bench, 297. f. 10 

1 6. But then the appellee (hall be ar- 
raigned not declared againll 

in euftodid marejchalli^ and he may 
fee out a Jar e facias for the appellant 
to appear* if he does not appear gra- 
//V, and on default nonfuit him, ib, 

(N) I 

17. By 1. Hen. 4. c. 14. appeals of 

things done out of the realm may be 
tried before the conilable and mar- 
ihal, 297. i. 1 X 

|8. Therefore the wife or heir may 
appeal before them for death in a 
foreign realm by the king’s febjcfls, 

f.i 

19. But as they proceed by the civil law, 
their fentence cannot corrupt the blood, 

ib, 

20. If a man die in England of a 
wound received abroad, he may by 
force of X. Hen. 4. be appealed 
before the conilable and marfeal, 

f. 13. 

21. And now by 2. Geo. 2. c. 21, it 
may be tried by the common law, 

298 

But 
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22. But by faid t; Hen. 4. no appeals 
(hall be purfued in parliament, 

Page 398. f. 14 

33. Appeals arc cither capital or not 
capital, 

24. But appeals deface^ de plagisy de //«- 

prtfonamnto^ and mayhem, are noiv be- 
come obfolete, f. 15 

25. Ai> appeal of mayhem cannot be 

maintained unlefs the injury is done 
with an evil intention, but the ofFciider 
is liable in damages, ib^ 

26. The word mayhemiavit eAential in 

every appeal of mayhem, 299 

37. And the offence mud be laid to be 
done feloidct, 300. f. 18 

2 8. The party hurt may proceed againd 

abettors cither as principals or asac- 
ceflaries, f. 19 

29. But mayhem and battery cannot be 

joined in the fame writ, f. 20 

30. Nor can an appeal of mayhem be 

pleaded in bar to trefpafs fur the bat* 
tery» 301. f. 22 

ji. But a recovery ip tfefpafs may be 
pleaded in bar to the appeal, unlefs 
the maim has been occafioned by rea- 
fon of the wound fubfequent to the 
a&ion, ib. 

32. Son ajfaulidemffne a good bar to 

pC'dl ot mayhem, f. 23 

33. A maim laid in one place may be 

judified in another, :b» 

34; ot pfj/'ejions is no jofiifica* 

tion in maim, ib. 

35* And the fin ajfault and judidcation 
mud be fpecially pleaded ib. 

36* An appeal of mayhem may be bar- 
red by a plea of accord and fatisfac- 
tion, 302. f. 24. 

37. h general releafi may be pleaded in 

hzv to maim^ f. 23 

38. A nonfuit in an appeal of mayhem 

may be pleaded in bar to another fuit 
for the fame offence, 302 

39. But it cannot be pleaded in bar to 

an adtion for the battery which ac- 
companied the maim, f. 26 

40. And the defendant mud have ap- 


peared, or the nonfuit will be no bar 
to the maim icfelf« Page 302, f. 26 

41. An appeal of maim may be tried by 

fhe view, 303. f. 27 

42. And if doubtful they may im- 
panel able phyficians to inform them^ 

ib^ 

43. But the Court cannot proceed 

ofi view except the defendant pray 
it, ib. 

44. And even then they may try it by 

jury, and order the jurors to take the 
view, ib^ , 

43.Thereforc the plaintiff moftperfinallj 
appear ; and if decided on view, it is 
peremptory, 303 

46. The defendant may wage battle in 

appeal of maun, f, 28 

47. Capital Appeals are either or 

Treason OR Felony, 304 

48. Appeals of treafon are taken away 

from the common-law courts of the 
realm ; they may be brought before 
the condable and marfhal, f 29 

49. Appeals of Felony are either of 
death, larceny, rape, or arfon, 30$ 

50. Who may bring Appeal, 

f. 30 

51. Infancy, age, or imbecility, is no 

objection, itu 

52. Therefore, in appeal, the parol of 
an infant for nonage (hall not demur, 

ib^ 

53* But he mud profecute by guardian, 
and is bound by his laches, ib* 

54. But the guardian fliall not perfevere 

in an appeal againd the inclination of 
bis ward, ib, 

55. By Magna Charta a woman cannot 
apical any one for death, except that 
of her huJband,-^'Bot fhe may profe- 
cute any. other appeal, 305. f. 31 

56. An ideot, aperfon deaf and dumb, 

one attainted of felony, an outlaw, 
cannot bring any appeal, 30J 

57. Of ant Appeal op Death, 

306.1.33 

53. It mad be fae 4 within a year and a 
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day from the day on which the death 
happen^ and not from the time the 
n»eund was given, tage 306. 133 
59. Againft the receiver of an appellee, 
the lime (hall be computed from the 
receipt, 

And in both cafes the day (hall be 
taken from the beginning of it, and 
not from the preci^ mmutc or hour 
on which the death or receipt hap- 
pened, 307- 34 

6l. An appeal is a local aflion, and can- 
not be brought in a foieign county, 

' 55 

*62. By 2. & 3. Edw. 6. c. 24. it may be 
tried by a jury of the county where the 
death (hall happen, although the wound 
may have been given in a foreign 
county, ^ ih- 

63. In an Appeal by a Wife, (he 
muft exculpate herfelffrom the death, 
and prove the fad of marriage, it. 

30«. f. 36 

64* Therefore ne ungues acceuplc^ 

IS a good plea, and may be tried by 
certificate, it, 

6j. The appeal may ailed gc hiter 
brachia Jua interfeSti et non aliter^ 
and then a voidable fentence of di- 
vorce is a good plea in bar. Sed 
queer e^ 3Q8 

66. A wife may appeal, notwithfiand- 
ing (he has forfeited her doiver by 
her hufband’s attainder for trealon, 

308. f. 37 

67. So alfo (he may appeal his death, 
although (he had eloped from* him, 

68. If the widow marries pending her 
appeal, the appeal is gone, 309 .f. 38 

69. If (he marry after judgment, Jhe 

cannot pray execution, it. 

^0. But in this cafe the appellee nuft 
obtain the king’s pardon, ih. 

71. For although he cannot be indided, 
* being already attainted, yet the Court 

ex of lcio^ or at the king^s demand, m^y 
award execution, it. 

72. An Appeal by the ^bib can- 
not be brought if the deceafed hud a 


Wife living, and innocent of thefaft 
at tlu time of the death, i’Arg/ 309.1.39 

73. But if the wife partake of the guilt, 
the heir may bring an appeal againft 

excepting that the petit treafon be 
pardoned, which pardons the murder 
alfo, 309 

74. It muft alfo be brought by the legal 

heir general ; but if he alfo partake in 
the guilt, the njxt heir may bring it 
againft him, f. 40 

75. Therefore a father cannot appeal 

for the death of hi:> ibn, for he caniK i 
be his heir, it- 

76. So none, except the wife, can ap- 

peal for the death of one attainted of 
felony, ih. 

77. A /pedal heir^ aj- by Borough Eng- 

li(h, &c. cannot appeal for the death 
of his anceftor ; for it muft be by the 
general heir, ih, 

78* Where the eldeft of two fons is at- 
uinted of treafon or felony, neither of 
them can appeal for the death of their 
father, ih. 

79. If there br an eldeft fon by one 

venter, and a middle and a young- 
er fon by another venter, and the 
middle fon be killed, the younger 
fon, and not the eldeft by the for- 
mer venter, can alone appeal his 
death, ih^ 

8 0. I'hercfore a plea to an appeal by a 

brother, viz. that there is an elder bro- 
ther, is not good, except it (hews him 
to be an elder brother of the whole 
Hood, ih^ 

81. An appeal by an heir who dies pen- 

ding the fuit, cannot be continued by 
the next heir, gio. f. 41 

82. But if the firlt heir die within the 

year and day, it is faid the appeal 
may be commenced by the next 
heir ; but the later opinhm are other* 
wife, ihm 

83. And queerer whether a pre/nmpfiwe 

heir may not bring an appeal, if the 
right to do it has never before vefe* 
ed^ 3n 

84. By Magnet Charta none but the 

general 
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general heir malt fliall bring an tp- 
Ipcal, except a wife in the cafe of her 
hulband. Page f. 4a 

And if an appeal be brought by 
any other^ the Judges are bounds ex 
to abate the writ^ ib. 

86 By the cotnmon law an heir female 
miehc have an appeal for the death of 
her anceflor, as well as an heir male. 

ti 3 

87. And now the he«r male deriving 

through d female^ may bring an ap- 
pealy ih* 

88. In an appeal by an heir, it mufl ap«> 

pear bt the writ, in what manner he 
isfo, 311.1.43 

89. Of an apfbal op larceny, 

90. The appellant, in larceny, need 
not prove an ah/olute property in the 
goons ftolcn ; if he has a f pedal 
property in them it is fufficient, 

f.44 

91. Therefore the appeal may be either 

general or Special^ at the option of 
the appellant, ib» 

91. But the bare charge of goods, with* 
out the p^i/j^JpiOn of them, is not fuch a 
property on which tbu appeal can be 
maintained, ib. 

93. How far zmllein may appeal againfl 

hit lord, / 3 . 

94. The mailer and fervant may fepa- 

rately appeal for the larceny of 
goods from the fervant, they being 
the property of the mailer ; but 
both cannot appeal for the fame of- 
fence, f. 45. 

95. 'i’he furvivor of joint property 
may bring an appeal of larceny, 

3*3 

96. $0 alfo this appeal may be broiighc 

againft the thief who Heals my goods, 
from the perfon who Hole them from 
me, ib, 

97* But not if the firft taker is a mere 
irefpaiTerjclaiming title to the goods he 
takes, ib, 

98. Neither can an executor appeal 
VOL. III. 


for larceny ceininitted 00 his teftator, 
-PNgestj, 

99. .An appeal of larceny may be 

brought as well againft an infantp 
as an adult s and alfo againft a 
feme revert without naming her buA ' 
band, f, 46 

100. An appeal of larceny moft be 

brought ID the county where the fe* 

lony is committed, f. 47 

101 . If a robbery be in one county and 
the goods aretakenintoanother,anap- 
peal may be brought in either ) in the 
firftfor the fobbery^ in the fecood for 

larceny, ib, 

102. Therefore if one take me from the 
county of A* to B, and there rob mcp 
the appei\] mull be in the county of 

ib. 

103. But if b^ menace goods are brooghc 
from one county to another, perhaps 
the appeal may be brought in either, , 

104. All appeal of larceny is not within 

the ilatute of Glocefter refpefting be* 
ing brought within a year and a day ; 
hut, on frejh fuit^ may be brought at 
any time, 314 

io{. Of Restitution op Goods, 

3x4. f. 49 

106. Stolen goods not feized by the 
crown or lord of a franchife, may be 
retaken, upen JreJh fmt, at aay time, 
by the owner, without profecuting , 
his appeal ; * but Dut after fuch fei- 
zure, ib, 

toy. Antteo^y frejh fuit implied, that 
hue and cry fliould be made j but 
now, if the party be reafooaUy dili.i 
gsrnt to apprehend the ciFender, it is 
fufficienc, 313 

108. The Jury who try the ofience, are 

judges ■ of the frejh fiat, and upon 
their verdift the Court may award 
reftitution, f. ja 

109. And where the appellee is eon* 
deroned by confeffion, foe, without 
trial, the Court ouiy, by inoueft of 
office, inquire of the frelb uiit, an4 

C c 
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(q ai^ard or with-hold re(litution» 
PageiiiA.it 

I to. But this inquefl; is rather for the 

fatisfadion of the Court > than by 
necelOty ; for the judges may award 
a writ of reititucion in their difere- 
tioo, ih. 

III. Anciently crery appellant mufl 
have attainted the appellee before he 
yitB& itttitled to rellitution^ 316. f. 53 

I I a. But now if one appellant attain!^ 
an inqueft fhall inquire of the frejh 

^ fuit made by other appellants, and 
reftitutioD (hall be awarded to them 
accordingly, without their being put 
tb attaint the appellee, ih. 

113^ And the fame may be done if the 
appellee die in prifon, 316 

114. And perhaps the Ahne (hnll be 
done, if the appellee be outlawed, 
or have benefit of clergy before 
convidlion, or lland mute, or chal* 
lenge above twenty, or break prifon, 
bcc. ib. 

1 1 jj. On an appeal agaihfi two, if one 
u acquitted, yet the appellant ihall 
have reilituiion, ib, 

116. If both were acquitted, the appel- 

pellant forfeited his goods to the king 
for his fatfe appeal. Bat quare^ if 
the goods are not foiled as waived, 
&c. 316 

1 17. But the appellant’s thU to reftitu^ 
iiOH (hall HOC be^barred by any fei7.ure 
of the goods, as waifs, ellrays, the 
goods of felons. Sec. 3 1 7! f. 34 

118. Nor even by a faleof them bo/ta fide 

made in market overt, ib. 

119. Nor dial] the profii'utor of an indiil^ 

meat be barred of his rcllitution by 
any fuch feizure or fale in market ' 
overt. Sec. ib. 

120. By 1. Jac.i.c.21. the fak of fiolen 

goods to any pawn-broker within two 
miles of Loudon (hall not change the 
property, ib. 

121. By 21. Hen. 8. 0. ii. tbeprofc* 
cutors of iudidiitients for goods Ho- 
Icn, or obtained by any larceny, arc 
intitUd to wits of refiituiUn from 


the Couit, in the fame manner as if 
the felon bad been attainted by ap- 
peal, Page it 7 

122. But awarding writs of rejiitution is 

now obfolete, and the judges will or- 
der redelivery of the property in 
court, 318. (N) 2 

123. By 31. Eliz. c. 12. (lolen horfes 

(old in market overt (hall be refiored, 
upon payment of tjie price fold* for ^ 
without profecution, (>n) 3. 

124* in other cafes, if it (liall appear 
that the owner has negledcd thofe 
endeavours to profecute the felon 
which the ends of public judice re- 
quire, the Court may refufe to grant 
reilitution, 319 

125. The appellant (hall have only fuch 

goods rcllored as are mentioned in 
the appeal, 319* f. S 7 

126. And if the owner has retaken his 

goods, and not included the whole of 
them in the appeal, it is quelHoned 
whether thofe left out are nut confif- 
cated, kc. ^ ib, 

*27. , The 'owner* may bring* 
either for the identical goods llolen, 
or for the produce of them if the iden- 
tity be changed, 318. (N)4 

iz8. Of an appeal of Rape, 320 

129. i-!ow, and by whom rhis appeal 

might have been brought at common 
law, before the llatute of Wellminllcr 
I. c. 13. reduced the crime to a tref- 
pafs* 320 

130. Bat the crime is made felony by 

Hat. Well. 2. c. 34. which impliedly 
red res the appeal ; and therefore 
it mud now conclude cen/nt for^ 
mam ftatuti, 321 (. 60 

131. By 6. Rich. 2. c. 6. if the woman, 

after rape, confent, both parties are 
difabied from inheriting, taking dow- 
er, ^fc. and the next. of blood ftiall 
have title ; and the hulband, father, 
or next of blood, may lue and con- 
vidl iheodenders, of life and member, 
&c. ^21 

To an appeal by a hulhand on 
this a£t, for the rape of his. wife, it 

may 
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tnay l>c pleaded that chey were not law- 
fully married!, &c. Page 322. f. 62. 

13^, The confent uf the womaft need 
not be averred, C 63 

13^. If an orphan be ravifhed by her 
next of kin, the next of kin to the 

' raviflier (hall have the appeal, f. 64 

13 5^ The next heir at the time of the 
rape (hall h:ivf the appeal and the 
lands, &c. in cxclulion to any ex poft 
fa&o heir, f. 65 

136. The next remainder man, or re- 

verfioncr, (hall have the Woman’s 
land, provided he be of kin to her, 
albeit ano'.her be nearer of kin ; but 
not the appeal in exclufion to the next 
of kin, 323.1.66 

137. It mud be (hewn in ivhat manner 

the perfon iuing for the land, is next 
of blood to the offender, f. 6; 

138. But cohabitation, or child bearing, 

are not conclufive evidence of the wo- 
man's confent, if daring the whole 
time (he be under t|ie gower of the 
ravilher, * f. 68. 

1 39. And qudere whether the appeal muit 

recite the llatute, ' f.'69 

140. The appeal mud be brought in the ’ 
county where the rape is committed, 

324. 1.71. 

141. And within proper time In the 

difcreiion of the Court, f. 72 

142. An appeal of arfon is now obfolete, 

3^5 

143. Of Proceehinos in Appeal, 

325 

144. In what cafes the parlies to an 
appeal mud appear in perfon, or 
may appear by attorney or guardian, 

52 J 

14; If the count in an appeal vary from 
the writ in a material point, it (hall 
abate, 326 

146. If fevcral be prefent abetting a 
faft, but only one adlually does it, 
the plaintiff may declare generally 
againft all as principals, or fpecially 


fetting out the manner of abettingt 
&c. Pdgi 327 

147. No circamlocutiori will exprefs the 

•woris of art deferiptive of the of* 
fence ; as murdera^it for mufder % 
rapuit in rape, cepit in larceny; maj* 
hemiavit in maim, and fehnui in all 
felonies, fv 77 

148. An appeal of larceny mud ftew 
to whom the goods bdonged ; and 
of death who was kille ^ ; for 

dam tgnoti will lioc do in appeals, 

{.fi 

149. In rape, felonic} rapuit is fuiEci- 
cnc, without the words camaUter eog* 
novit^ or any words to chat amount, 

33 « 

150. And the fame general manner is 

futfieient in larceny,, dating the value 
of the prc^ercy. But in mayhem the 
particular "manner of the fa^l mud be 
dated, ih» 

151. And in an appeal of osath, 

all the fpecial circumdances of the 
fa 3 mud be fet forth, both by com* 
mon law, and the Ihitute of ‘Qlocef* 
ter, 3zg 

152* As the part of the body in which 
the wound was given ; and therefore 
that it circa pe^us, or in the hand, 
leg, or arm, &c. Sec. &c. is not fuf* 
ficient either in an indictment or ap« 
peal, f. So 

i 53. And where there is a fofocient cer- 
tainty, the addition of an indefinite 
defcrlption (hall be rejected as Jur- 

flttS, , 329 

154. The length and breadth of the 
wound ought to be dated, that it 
may appear that i: Was mortal, 

3 * 9 - f. .81 

155. Buf, deferibinp the part, and that 
he gave inm mortale *uulnus penetrmu 
in et per corpus^ Sec. is fufficient, /A, 

156. The word ptrcujfit ihoold be in« 

feried wlacrc the Taft will J)ear it, 
but quare if it be abfolutely neccl- 
foi y, 329. f. 

i$7. So alfo in poifoning, the count 

C c 2 :nad 
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Mil mr chit the party received and 
drink the potfon } and thii defefi 
fhall not be fnpplied by any implSca- 
doiit Pagei 2 ^A.Z 2 

158. The coant oofht exprefily to fhew 
duit the party died of the hurt fpeci- 
lily fet forth, 330. L 83 

. Therefore qua fufftcatione oUtt, in- 
ead of Je fua fujoeeuionit is 
erroneous, 

sfo* Bat It Inay allcdge that he died of 

, ,,the Jiveral foi/ons or wounds, they 
having been before particularized, 
without Sating any wound or poifon 
in particular, ii. 

161. Or perhaps the feveral caufes of 

the death may be alledgcd in the aN 
tenative, 1^. 

162. The partic\ifar weapon alfo with 
which the fa£l was corrmitted mud 
be fet forth ; but if the evidence 
vary in this refpefl it is not material, 

3 JO. f. 84 

tiy If the killing boJby poifon, drown- 
ing, (uffbeating, burnings or the like, 
the circumftances mud be alledged as 
fpecially as poffible, 

164. And an appeal cannot be fupported 
by an tnverfie evi jcncc, as to the mode 
of killing, 

16?. Fi itarmis, are not ncccffary in 
appeal, 

ib6« An appeal by flat. , Glouccdcr, 
mud declare the deed," the year, 
the day, the hour, the' time of the 
king, the town, and the weapon, 

33 ^ 

267. An omiflion of any of thefe cir- 
cumdances is not wded by the con- 
viction, ‘ 

168. The. Hour was not required 
by the com non law ; and ‘it is fuf- 
ficient to fay, about foch an hour,'* 

332. f. 87 

169. If the hour and day^ arc fet forth 
againd the principal, it is fatal to 
iHentlon, the day only againd the ac- 
ceflafy, 

i;o The miftake of the hqgr will 


not be material upon the evidence. 
Page 332 

171- The pay on which the fadl was 
done mufi be fet forth, 332.^88 

172. If the fafl were in the night, the 
count (hould alledge it in noSe eju/eiem 

33 ^ 

173. It is not fufficientto fay, ** about 

iuch a day,” or'* between fuch a^day 
and another day ;***biu the very day 
mud be fet forth, ib. 

174. So it is infufficient to alledge the 

fadk on a fcad day, as St, John^s, 
without {hewing whether it is the 
Baptifi or the E^angilifit 333 

175. So it is erroneous to fet forth the 

fad on an impoifible day, as 3 1. June 
or 30. February, ih, 

176. And the day both of the •wound 
and the death mud be fet forth, ib, 

177. It mud alfo be alledged that** he 
flruck him adtunc et ibidem^* ib> 

178. How a repugnancy in fetting forth 

the day will «vitlate either an indid- 
ment or appeal, ' ib, 

179. A miflake of the day will not be 

material upon evideace, 333 

180. If the allegation of the day be 

only prima facie uncertain, it may be 
helped by the apparent fenfc of the 
context, 334 * 89 

18 1. How the day on which a principal 

jn the fecond degree abetted fliall be 
alledged, ib. 

1S2. In an appeal of death, the year in 
which the ftrokc was given, and that 
in which the death happened, mud be 
fet forth, 

183. But the king's reign, in which 

thefe fads happened, is fudicient, 
without (hewing the year of Our 
Lord, ib, 

184. And allcdging the fads in fuch a 

year of fuch a king, is futiicient with- 
out faying that it was in fuch a year 
of his reign, ib, 

if c. The place where the death hap* 
^ pened. 
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penedf as well as that where the hurt 
was given, mall be Ihewed with pre* 
cife certainty, and free from repug- 
nancy, Pagi 335 

7 86. A miftske of the place is not ma- 
terial upon not guilty^ prox'aied the 
fadi be proved at fome place within 
the county, ib. 

l8p3^[n an appeal of death, feme place 
both of the Jeath and hurt, and in 
every other appeal fome place where 
the fadl was committed, mail be al- 
ledged, 335. f. 92 

i 83 , ]t is fafeft to lay it in a town ; 
but if done out of a town, it may be 
laid in any other place from whence 
a •ui/ne may come, 335* 9^ 

1S9. A ntijne may come from any place 
where all the inhabitants, from the 
fmalloefs of its environs, may be pre- 
fumed to have fome knowledge ot the 
fadi, &c* tbm 

190. Therefore a may come from 
a town, ward, parilh, hamlet, burgh, 
manor, cvllle, t>r evei^ from a forefi, 
or other place known out of a town, 

ib* 

191. Where a plate is generally al- 
Jedged, the Jaw will intend it to 
be a fuill, unlefs the contrary appear, 

19Z. But if there be no fuch town, 
hamlet, or place, or the fadi be done 
in fome vill in a foreft, and not men- 
tioned, it may be pleaded in abate- 
ment, ib^ 

193. So if a fadl done in a vill within 
a parilh containing divers viils, be al- 
ledged generally in the parilh ; or if 
a fadl done in a city containing divers 
parilhes, be alledged generally in the 
city, it may be pleaded in abatement^ 

ib. 

194. But till the contrary be (hewn, thf 

pliCe (hall be intended to Contain no 
more than ope town or pariih, from 
whence a n/ifne may well come de vi- 
tineto cimitatist which includes a city 
whether it be within a county, or be 
a county of itfelf, a66 


195. Bat from It^ caOf 

not be intended a place from wtoiee 
a *vifne may comet and it U ofiul 
to Ibew the ward and parilh in wluch 
the fadl was done to fo large a chyt 

196. No vi/ne can come fRm tht 
Weald» of SolTex, 356. C 9} 

197. But a vi/iu may come femn ft 

parkt IC 

198. And futerf whether a<K^ imyfttt 

come from the walk of a fitreS ; it 
being aliedged as the place wheip (he 
fa£l was done^ if, 

199. No vi^e can come from fneh 
‘ place if it be aliedged only m a Ubcfo 

V. iff 

zoo. No vi/itt can come Aon the fidte 
of a manor, a, 

20 1 . An afipellant mufi coont againft all 
though only fomeof theappoleei ap* 
pear, 

20s. For if he have judgment in one 
appeal, he (hall not afterwards have 
judgment againft others, unlefs they 
are named tWein, 337. f. 94^ 

203. But he may count againft thofe 

who are named whenever they ftiall 
appear, 337 

204. Appejlami (hall be Honsvirao 
roa MOK-ArriARANCX, 337 

205. By 2. Hen. 4. c. y. if the verdiA 

pafs againft the plaintiff he flieil be 
nonfuited, if, 

206. But in a verdiA for manibuighter 

on an appeal of murder, the appellant' 
{ball not be nonfnit, if, 

toy. Ad appellant may be nonfuited, 
• after fpecUl verdiflon demurrer, 

2o 8. of Aaatsubnt or the. Wait, 
•vidt Abatmewt, Amendtntnt,^ 3 8 . tO) jt 

sog. Of PtfAs ih bar to an Ar- 
PBAt. 3 S» 

210. No fpecial plea in jnftificttikm of 
the killing {hall be adnutt^ in an apf 
peal of death, if. 

C c 3 • 111. la 
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11%; Inn arppeal of death by a woman, 
-it ji a good plea in bar, that (he 
was 'never married tb the degcafed, 
or that (he is fince married, 

352. f. 130 

II 2. So in appeal by an heir, it may 
be pleaded that another perfon is heir, 
or that one of the defendants is the 
wife of the d{»ceDfed,or that the plain- 
tiff Is illegitimate, 353 

1 1^. Sp in an appeal by brother and heir, 
it may V faid that he bath an elder 
Arother by the fame father and mo- 
ther, ih. 

214. So alfo in an appeal of death it is 
. ■ a good bar, that the plaintiff hath ffi^^t 
his time, 

^1$. So in appeal of robbeny, that the 
r plaintiff* is a ^jilkin to the defendant, 

iL 

#• 

216. So in appeal of rape by man and 
woman, that they were never married, 

• . ’ 

217. So In felony, that the plaintiff’ 
IS an idiot, or born deaf and dumb, 

ibm 

^x8. So alfo it is a good plea in bar 
to any appeal that the plaintiff is 
‘ attainted of treafen or felony, fo 
long as the attainder cgntinues, th. 

retraxit, or a mnfuii of a former, 
it a bar to ail (ublcqucnc appeals of 
tbe/ame kind, 555. f. ijr 

aio. A nonfuit after appearance is a 
peremptory bar, without I’laving de- 
clared, 353 

lit. But the bare purchafe cf the 
writ, and delivering it of record 10 
the Qicrift', is no bar after neniWt, 

/i. 

And to make a nonfuit iit> appeal 
good bar, it ought to be uher un 
appearance in proper perion of r.:. 
cord, ib, 

»« 3 - ^ a Ji/continuance of one ap- 
{>eal is a good bar to any other, 

^ 353 ' > 3 * 


224. Ac any rare, the di/continuanciy to 

make a good bar, mod be after ap- 
pearance, Page 353 

225. If an appeal by a wife abate by 

her marriage, or an appeal by an heir 
abate ily bis death, there can be no 
other appeal, 354. f. 1x3 

226. And ywrf-rrifan appeal once deter- 
mined cannot revive, ^ .^ib* 

227. Where there is^a^plaintiff not dif- 

abled to proiecute, he (ball not be bar- 
red in a fecond appeal by an abate- 
ment of the firl!, ib. 

21S. One appeal is no bar to a fubfe- 
quent appeal cither againll the iame, 
or different perfons not named in the 
fiill, if it be for a dillinft offence,, 
although it be commitred by or a- 
gainil the feme perfon and property, 
355 - * 3 + 

229 But this mud be underfleod where 
it was inipofuble to charge the offemh r 
in the firil appeal, ib, 

230. For after an appellant has /a- 
diilgcii his re'ze*i^e tin one appeal, the 
law kti:l difToarage* any other which 
bis o-Lvn Ldi'j only makes ntceffary, 

355 

231. And if an appellant is barred a- 

gainft one ap;.e!iee, he is thereby 
tuned agaiiiU all others Jtr the Jama 
fatl, ib* 

232. A rcleafc of “ all manner of ac- 
lion-s*’, orol “ ail ai^ir ns ciiminal*’,r r 
“ a'l atitions mortal**, or “ all a< 5 lions 

concerning Fleas of the Crown*’, 
or of “ all appeals*’, or “ of all dc* 
•« inands”, will be a good bar to any 
Jubye^uent appeal, 350. f. 135 

233. But a relejfc of*' all actions per. 
icuial” will not bar fuch an appeal, 

356 . 

234. But no kind of rclcafe will 

wholly dilchargc an appeal, unlefs 
made previous to the commencement 
of it, 356 

235. And no releafe difeharge a 

perfon atuinted, without the king’s 
pardon, ib, 

236. An 
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S36. An appellant barred hy rrleafe, 
retraxit^ .or vanquijbment, againft 
one appellee, may continue to exe- 
cution againft the reft, 

Page 356. f. 136 

2^37. But 2L non/uUy .zi the tfi^l, upon 
any one iil'ue, will bar the appellant 
againft all the appellees to the luit, 

^are as^to the operation of a 
difcontinuance in this;refpc^.i, ih* 

239. W HAT /pedal pleas in har are con- 

fiftent, and may be pleaded with the 
general i£ue^ 357 

240. A defendant may recover damages 

for a falfe and malicious appeal againft 
the appellant or his abettors" by writ 
of confpiracy, or an udtion in the na- 
ture of fuch writ, 359 

241. By ftat. Weft. 2. c. 12. anyone 
bringing a falfe apj.eal (hall fuffer 
one year’s imprifonment, and rcllore 
damages to the appellee, «S;c, and 
on default his abettors, kc, (hall 
be diftrained by^a judicial writ, &c. 

* • • 359- *39 

242. And the Court have always 

awarded damages upon an acquittal 
without direct evidence of the appeal 
being falfe or malicious, 360 

243. And this extends to appeals for 
iflonics by any fubfequent /atmes^ 

360 

But no dn^rages (hnll be given 
where the appellee is liable to another 
profccution, 361 f. 142 

?45. An appellee acquitted upon er- 
roneous proceis (hall have damages, 
362. f. 143 

246. So aifo {hall one who waives the 
benefit, or releafe, or his clergy, and 
is acquitted on caking (rial^ f. 144 

247. And where an appellee is intitled 
to damages, he (hall have judgment 
for them wu|}(jutany procefs, 1. 145 

248. what courts this power of a- 

warding damages upon appeals ihall 
extend, f. 146 

249. If a jury giv^e too fmall damages 


to an appellee, the Court may incre ife 
them. Page 364. f. 147, 

250. If there be feveral appellees, and 
all of them acquitted, the damages 

‘ ought CO be fcverally aficlTed as to 
every one of them, 365. f. J48 

251. A monk or feme covert appealed 
without the abbot or hufband, cannot 
have judgment for damages, f. 149 

2j2, Abettors are in no cafe liable to 
render damages where the appellant 
hiinfclf is not liable, 366. f. 150 

255. And unlefs the appellant be foqpd 
hy the jury to be infufficient, the 
abcitors ftiiill not be enquired of, 

f. xjl 

254. The abettors may traverfe She 

jury’s finding the appellant to fie in« 
iuilicicnt, or that they abetted htm« 
^c. f^tgz 

255. If thciinppcllnnt be found fufiicient 
only as to part of the damages, judg* 
mcni (haii be given againft the abet- 
tors for the whole, 367. f, 153 

2^6. The appellee after his acquittal 
inny fue for the damages by attorney, 

f. 154 

257. He may take out an original wit 
and count fer greater damages aj^ainft 
the auettors than given by the jury,* 

f. iss 

258. Or he may make ufe of judicial 
procejs by Jiftrers,as given by the fta- 
tute, 

239. He need not ihew the time and 
place of abetment till the abettors 
appear upon fuch procefs, yvhich * 
{hewing iupplics the omiftion of the 
jury in this refpeft, f. 137 

;^6o. The nonfuit of an appellee, either* 
in an original writ or procefs againft 
the abettors, whether before or after 
appearance, is no bar to a fecond wtii. 
or procefs, £ 138 

261. And wherever the appellant or his 

abettors are to render damages, they 
arc alfo to be fined to the king, an4 

imprifoned for a year,, f. 1,39 

262. And in many, and what cafes 

C € 4 ibq 
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the appellant (hall be fined, though 
he if not liable to damages by flat. 
Wl»Bliitofter« Page 368 

963. How far a coroner may receive a 
DsU of appeal^ ii6. 117 

J64. By I. Hea. 4. c. 14. appeals of 
things done out of the realm (hall be 
tried by the conftiblc and marflial, 

17. f. 6. 

a6$. The marflial cannot determine an 
appeal ol death without the conftable, 

ao 

a66. An error in the court of the 
conftable and marlhal can only be 
reipedied by appeal to the king, 

at. f. ti 

267. By 5 Geoi 2. c. 19. the feflions 

' on appeal may amend defcfts in form* 

94 - 34 

a68. In what cafes the coroD::r may re* 
ceive an appeal. 1 15. V. 38 

APPEARANCE. 

It Appearance will cure a defeft in 
a writ for want of 1 5 day^ between 
the tifie and the return. 340. f. 102 

2. If an apfetlee appear, his life (hall be 
confidered as in danger, notwiihliand* 
ing any error in the procefs. becaufc 
the error is cured by the appearance. 

363. {. 143 

3. An appearance to an infufficient ad* 
dttion cures the defcdl, 347, f. 125 

4. But an appearance will not cure the 

want of ao addition, or a bad addi- 
tion. 1^. 

APPROVER. 

1. An approver is an offender CQnfelTmg 
himfelf guilty, and appialh;' or im- 
peaching an accomplice in bi> guilt. 

369. ch. 24 

2. He is fo called beciofc he moQ provt 

' sppial in every point, to eiitiUa 


himfelf to a pardon ol courfe. 

Paff^ 369. ah. ai> 

3. He molt be propgrfy indified of trea* 
fon or felony, and in prifon; he 
muft confefs the indi^ment. and be 
fworn to reveal ail the treafons and 
felonies he knows, before the coroner 
enters his appeal againll his accem^ 
pUces in the.crime he is charged with, 
being at the time of the appeal n 

the realm. ^ 370. 

4. A peer of the realm cannot be an ap- 
prover, f. 3 

A perfon attainted or outlawed can- 
not approve. f. 4 

6. Nor an ideot, or deaf and dumb per- 

fon, or one non comfes» nor an infant 
wanting diferetion. f. 5 

7. A perfon in holy orders cannot be an 

approver. f. 7 

8. But it Jsms that a woman or an infant 

who poiTciTesfufficientdilcretion, may 
approve. f. 6 

9. None fliall be admitted to approve, 

without firff tonfefliug the crime in 
the indiAment, •' *, 37 1 

10. ^are if one found guilty can be an 

approver, 371 f. 

21. The Court is not bound of right to 
admit any one to approve. /A, 

12. No perfon indidied; unlrfs for trea* 
fon or fiduny. can be an approver, 

f. 10. 

13. And he mud be indifled, to enable 
the Court to give judgment againil 
him if his appeal be faife, f. 1 1 

14. A perfon indii^cd and appealed tor 

the iamc felony, (hall not be admitted 
an approver.— Nor can a perfon ap- 
pealed only, and not indi&ed, be an 
approver. ('. l % 

Ij.The appellee of an approver cannot 
become an approver himklf. f. 13 

16. No perfon can be approved, but of 

the very crime contained in the in- 
diftment. * 37a 

17. But. being bound todifclofe all the 
treafons and felonies he knows, his ac- 
ciriation of other crimes is a ground 

to 



A TABLE OP principal MATTERS, 


to profecute the perfons he accufea $ 
but not to pat them on their trials* 
Page 372 

1 8. A man may approve any perfon 
within thfr realm* whether in the fame 
or a foreign county* provided he be 
named of the county where he dwells* 

37*. f. IS 

19. But if no fuch perfons exift, or 
are ^ .iilhin the realm* or perhaps in 
the very county named in the ap- 
peal* the approver (hall be hanged* 

1 ^. 

20. A man maybe admitted an approver 

before any juftices who have power to 
adign a coroner* f. 16 

21* As the king’s bench* gaol-delivery* 
and judices in eyre ; but yinerr as to 
juftices of eyer and terminer, ih. 

22. Neither a court baron, nor juftice of 
peace* nor any other fpecial juftices. 
can receive the appeal of an approver 
unlefs their commiffion extend to it* 

a. 

23# And quarexi the lord high fteward 
of England can receive f«ch an ap- 
peal* 297 

24. On the confeflion of an indidlment 
of treafon or felony* the Court may 
in their diferetion either award exe- 
cution* or refpite the convidt till he 
prove his appeal* 373, f. 17 

25* If the Court admits an approver* 
they (hall aflign him a coroner to take 
his appeal, and to /wear him to dif- 
cover all the treafins and ftlonies he 
knows, f. 1 8 

26. The Court ought alfo to limit the 
proof of his appeal to a certain num- 
ber of days ; and quare if his wages 
of a penny a day (hall be allowed in 
the interval* f. 19 

27* During the time limited he ought 
to be at liberty and out of prifon ; 
for he may difavow an appeal ob- 
tained by durefs or 'extortion ; but 
if fuch an allegation be found againft 
him either by the coroner* or by 
an imjueft* he (hall be hanged* 

374. f; ao 


28. If he fail to make his appeal before 

the coroner* on any one of the da^t 
limited* or make the lead variation in 
repeating it to the Coart* on fach de<» 
fault being recorded*the approver (hall 
be hanged* Pagt 374. f. ai 

29. The coroner may award procefs to 

the iheriff againd any appellee in the' 
fame county but quetre if he can 
award the exigent, f. .22 

30. The king’s bench*or juAicesin eyrcg 
may award outlawry or any other 
procefs againll appellees in any coan<* 

374 *' 

31. And juAices of gaol-delivery may do 

the fame to apprehend and try them $ 
but perhaps they cannot award ouu 
lawry in a foreign county* 1 & 

^ 40. f. 10 

32. The appellee may either put himfelf 

upon his country* or wage battle wii& 
the approver* 374. f. aj 

33. If there be never fo many appellees* 
the approver muA fight them all* 

37 S- H 

34* But if there be feveral approvers^ 
and one only be vanquilhed* they Aiall 
all bi' condemned. i j, 

33* if the appeal (hall be good 

againA the other appellees* ih, 

36. The king’s pardon to either party* 
pending the appeal* deAroys the ap- 
provement* and the appellee (hall be 
difeharged* f. zq 

37* Clergy is allowable*, according to 
the nature of the olFence* as well ap- 
on a convidlion by appeal* as by in- 
didlment* f. 26 

38. If an approver convidt all the ap- 
pellees*. the king ex merito juftitiat 
ought to pardon as to bis life, and 
give him his wages (vide No. 26.) 

. 

39. But quart if he ought not to be 
cranfported, 

40. By j. Hen. 4. c. 2. whoever foliciu 
a charier of pardon for an approver, 
(hall have bii owu name inferted 

tbefciD) 
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. tlwrcin, and if the approver be- 
fOime a felon again, the fottor for 
' the pardon lhall forfeit tool. 

APOTHECARY. 

)ty 6. Will. 3. c. 4. apothecaries who 
have fervcd a regular apprtnticelhip 
are exempted from ferving the oilice 
efcondable in the places where they 
. live^md carry on their art, 138. f. 4 S 

ARBITRAMENT. 

Arbitrament is a good bar to an appeal, 

30* 

ARGUMEN'f. 

Iq, iodiftmcnts it the fts-i(S rule of 
law to have the fubftancc of the fa6i 
expreffed with precife certainty, and 
not to admit any argumentative cer- 
Uinty, ‘ 3 ^ 9 * 

ARMS. 

ConflMe and Marjbal. 

I. By 13. Uich. 2. c. 2. the conftablc 
fliall hnve cognisance of contra^s 
touching deeds of arms done out of 
the realm. See. * 7 - 5 

a. Tlw confl.ihlc and marflial (hall he 
prohibited from proceeding topunifh 
ibe painting of coats of arms, See. 

19. f. 8 

ARPxAIGNMENr. • 

See PiliXCD'AL ASn AC rf s^ART. 

1. Anciently the kin fat with the juf- 
ticKi upon the arraigninciu of great 
oBenderSa ** i 

How a priibner (hall be arraigned for 
breaking of prifoii, 267. f. 8 

ARRESTS. 

Sef lilt A.vn Cry. Watchmen. 

Wahu-ant. 


T. Of Arrcsts for crimes, 1 

FXVATB PBRSONSi Pa^e 156. C. 

2. Every perfon prefent at a felony, oi 

dangerous wound, is bound to appr 
bend the effender, on pain of impi 
fonment, 156. f. 

3. OsT default, the town where it )ia 

pens, or hundred if' out of a town, Ih; 
be amerced, both by commovJ[aw ai.v* 
the ifat. Winchell||r, 1 56, 157 

4. And all perfons, though not prefent, 

are bound to atteftd the hue and cry, 
to apprehend the offenders ( Vide Hus 
and Cry) 157 * 1*4 

5 . Officers are bound by duty to appre- 
hend offenders, ib, 

6. And evelry private perfon is bound 
t afliff an officer demanding his 
help, to t.ike a felon, to fupprtfs an 
affray, or to apprehend the affrayers, 

•58- 7 

7. Of arrests for trkason or fe- 

LONY, BY FklVATE PERSONS ON 
SUSPICION, 160 

8. Common fame*; living an idle life ; 
keeping bad coriipany ; fuchcircum- 
ilances. as induce a prefumption of 
guilt ; betraying a confeioufnefs of 
guilt ; luffcring purfuit upon hue 
and cry ; are fufficient grounds of 
fiifpicion to Juftify the arreft of an 
innocent perion for felony, 

151. f. 8. to 15 

9. But this fufpicion muff be ori;:i. 
nal, and not arife from the comm 11- 
nication of any other man’s fuipicion, 

161. tyj 

10. But conftables are judified in arreff- 
ing a man upon a given charge of 
feltmy, although eventually it ap- 
pears no felony was committed, 

162. (N) 6 

II.. And by a private perfon the arreft 
of an innocent perfon is juffifiable up- 
on hue and cry, 162. f. i6 

13 . So alfo me who only attempts 
to rob, or who only dangeroufly 
wounds., niRv be amlled upon hue 
and cry, though ihcfe arc no felonies, 

1^3 

13. And 
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1 1 . And a fortiori ^ private perfon may by law, ViJt Ktnioard^ Pagei 6 c»\x^\iz 


arreft an innocent man on a warfant 
from a juftice, Page 163. f- 17 

14. To julSfy the arreft of an innocent 
perfon, the party ipuft in plead- 
ing that the fufpicion arofe from him- 
fclf, and fct forth the caufe of the 
fofpicion, and that the crime for which 
he the arreft was in fad com- 
mitted, y f- *8 

J5. But if hehavcfeveral caufes^he may 
alledge them all under Jon tort ^>- 
fnejne^ 163 

} 6. And when the perfon arrefted adu- 
ally did the fad, that fad alone may 
be alledged in juftification, 163 

17. But by 24. Geo. a. c. 44. officers. 
Sec. are allowed to plead the general 
ift'ue, and to give the fpecial juftih- 
cation in evidence. 163. (N) 

r8. Any one may lawfully lay hold of 
another whom he ihall fee upon the 
point of committing a treafon or felo- 
ny, or doing any ad which would 
maiiifeftly endanger ihe life of ano* 
thrr, and detain him till the danger 
fut>fjde 5 , 164. f. 19 

19. Thus any one may feize a perfon 
expofing an infant in the ftreets, &c. 

ib. 

20. Arrests by private persons 

FOR INFERIOR OFFUNCES, 

164. f. 20 

21. No private perfon can arreft another 

for the bare breach of the peace after 
it is over, 164 

2*2. Yet it is faid that anyone may appre- 
hend a niglit-walker, or notorious 
cheat, and take him before a juftice, 

164 

23. So alfo private perfons mayjuftify 

an arreft for offences in like manner 
fcandalous and prejudicial to the pub- 
lic, 164 

24. And any perfon may juftify exe- 

cuting the warrant of a juftice, au- 
thorjfed by the law to require fuch 
execution, 164. f. 21 

25. In what cafes the arrefts of often- 

\ ders by private perfons are rewarded 


26. Arrests by public ofticers, 

172. c. 13 

27. Wherever fuch arreft may be jufti* 

fted by a private perfon^ it may be 
juftified by an officer, 172 

28. In what .manner watchmen are op* 
pointed. Vide Watchmen^ 173 

29. By iiat. Winchefter, c« 4. if any 
Jlr anger do pafs by the watch he (hall 
be arrefted till morning, <73* f* 5 

30* If no fofpicion be found, he ihall go 
quit* or otherwiic he ihdil be deliver^ 
ed to the fheriff, until acquitted By 
law, 173 

31. If they difobey the arreft, hue and 

CRY may be levied until they are 
tak^n; f<y which arreftment none 
ftiall be puniihed, 1^3 

32. # A Constable in genera] has 
merely ihe Yame power to arreft ano- 
ther for felony, as a private perfon, 

173 - 7 

33. The chief difference is, that a con- 

ftahle has greater authority to demand 
affiftance from others ; and that (ic 
niuft deliver his prifoner to a juftice, 
as a private perfon mull his prifoner 
to the conftablc, 174 

34. A conftablc on view, has authority 

to arreft affrayers, and detain them 
till they find forcty j but a private 
perfon can only ftay the affray till 
the heat is over, 174. f. B 

35. But of offences cut of view, the 

power of a con liable and a private per- 
fon ieem to be the fame ; for it is clear 
that a conftable cannot jufiify foch an 
arreft, without a warrant from a juf- 
tice.— V/de No. 10. /i. 

36. *And an unlawful arreft by a con- 

ftable without a warrant cannot be 
made gi)od by taking out a warrant 
afterwards, 174* f- 9 

37. A man once arrefied by a conftable, 

on warrant, who is freed upon a pro- 
mifb to return, Ac. cannot be retaken 
upon the fame warrant, 173 

38. But if he forrender, the conftable 

may take him before the juftice in pur* 
fuance of the warrant, 173 

39. A con- 
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A conftatle cannot juftifjr any arreft 
by force of a warrant which exprdsly 
appears to be for an oSrace of which 
the iuftice had no jurirdi£lion» 

Pagiij^.fntQ 

40. Nor can he take the party to him at 
a place out of the county for which 
he is jttftice, * 

>1, But he ought to execute a general 

^ warrant, for he muftprefumc the juf- 
tice to have jorifdiAiont 

42. Taa CASE of General War- 

• RANTS, ^ I7S- (N) 2. 

43. donftahhs hsing hound U know t hi 
lanv^ qu4ere\f they ought now to exc- 

' cute a general warrant for they 
are not juflifi^d in fo doing, 

175. (N) 2 

44. And qu4ere if a confta*i>le can juftify 
the execution of a general warrant 
to Jeanh Jor ftolen goods ; for fuch 
warrant is illegal on the face of it, 

> 7 S 

45. A jufticc cannot legally grant a 

blank warrant for the arreft of a Jingle 
ftr/on, leaving it to the party to fill 
up, *75 

46. But any conftable, or even a pri- 
vate perfon, may execute the war- 
rant of a juflicc to arrell a particular 

. perfon for felony or other roifdcmea- 
nor within his jurifdidion, whether 
the perfon be innocent or guilty, or 

-whether he be iudifted or not, 

iy6. f. II 

47. For the juflice mu(l be anfwcrable 

for the dbnfcquence, it. 

48. -It has been the modern praffice to 

make out warrants on the fufpicion 
of felony, before any indiftment 
found, • 

4<j.Thi8 prafticeis countenanced by 1. 
k 2. Philip k Mary. c.13. and a.& 
3: Ph.& Mary, c. 10. it, 

50. The ancient opinion, that a juftice 
could not gran: e warrant till an in- 
didment was found, contradicted by 

“ conllani experience, it. 

51. And a warrant before indlflment 
found, is a good jullificaiioa 10 the 


ofScer; and the old cafes to the con- 
trary do not warrant the conciufion, 

* Pagr 177 

gz. The joftiee who grafted it, if he 
did it malicioufly of his own hcad,&c. 
is liable to an aftion by the perfon in- 
jured, ft, 

53. It is not politic that the officer 
fhould be liable for executiqgjp war- 
rant he is bound^ to obey, unlefs it 
appear that the juftice had no jurif- 
didion, it, 

54* And a warrant proferly penned (even 
though the magiftrate who ifiiies it 
ihottid exceed hlsjurifdidion) will by 
24. Geo* 1. c. 44. at ail events in- 
demnify the officer, »77-(N)3 

5]. Therefore a warrant to apprehend 
all perfuns guilty of a crime therein 
fpecified, will not juftify the officer 
who ads under it, *vide No. 38. 177, 

(N)4 

56. How the officer fhall avail himfelf of 

a plea in juftification. it, 

57. As to Arresjs by Baimfps of 
towns, it'is etiaded by ilatute of Win- 
chefter,c. 4. that they (hall make in- 
quiry among the inhabitants for fuf- 
picious perions and do right therein, 

i;8 

gS. And by this flatute bailiffs may 
arreft and detain /iJpfMed per Tons un- 
til they give an account of tlumfelvcs> 

it, 

59* Justices of the P^iacf. have 
the fame power to arrell as private 
perfons, and other inlericr cfHccrs, 

178. f. 13 

60. Juflices may command an arreft 
either by parol or by warrant, it. 

61. By parcl, where any perfon is 
guilty by an adual breach of the 
pence in his prefence, or fliail be 
engaged in a riot in his abfence 
{J’^ide Bk, 1. cb, bg.fia. 16.) 178, 

{. 14 

62. A warrant may be granted by any 
jufticc for trcaibn, ie\or\y, pra muni re^ 
or any other oftence againft the peace, 

179. f. IS 

6 }. So 
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63^ So where a ftatute gives a jnftice 
jurifdiAion, it impliedly impowcrs 
him to iiTae a warrant* ^ Pagt 179 

6^. AndM^y modern prafiice one juf- 
tice may iiTae a warrant where the 
jurifdktion is given to the Teffions* or 
totwo juflices* ib. 

65. But a juftice cannot juftify Tending 
a ginegml warrant \o fearch all TufpedU 
ed lioufes for ftolen goods, 179. f. 17 

66. And a general warrant from a Tecre« 
tary of ftate to Tearch for, and bring 
all papers, &c. in the cafe of a libel, 
is illegal and void, 180. (N) 6 

67. The evidence on which warrants 

ought alone to be granted (Fide War^ 
rantjjt 180 

68. The forin in which a warrant ought 

to be made, x8i.f. 21. to 28 

69. A bailiff or conflable, known as 

officers within their precinft, need not 
ffiew their warrant to the party ar* 
relied, though he demand a fight of 
it, 182. f. 28 

70. But every perfdn making an arreft 
ought to make the party acquainted 
with the iubilance of their warrant, 

182 

71. But all private pcrfons, and officers 

not known, and out of their precindls, 
mull (hew their warrants if demand* 
ed, 182 

72. By 27. Geo. 2. c, 20. the officers in 

executing the warrant of a jultice,yhr 
tbe levying a penalty^ fliall Ihew the 
Tame to the peribn whofe goods are 
to be dillrained, and foffer a copy to 
betaken, 182 

73. If a warrant be direAed to a IherifT, 
he may depute another to make the 
arreft ; but all others mult execute it 
perfonally, and may take affiftance, 

182 

74« If a warrant be direfied to all ccn* 
JlatUi^ none can execute it out of his 
precinA, and if it be direAed par- 
ticularly, the conftable may execute 
it any where within the jurifdiAion 
of the juftice, 1 8a. f. 30 

75. The execution of a warrant muft 


be purfuant to the direAions of It, 

I PageiiiS*it 

76. No one can jollify breaking open 

doors, unlefs he firft fignify the caule 
of his coming, and require admit** 
tance, « 183.cb.14 

77. But no precife form of words is 
ncccfiary in this notice, it is fufficienC 
if the party be fatisfied that the officer 
does net come as a mere trefpairer, 

I’Sj- (N) I 

78. It is Aifficient for the officer, that 
he has a warrant ; for the validity of 
it as to him will not depend upotP 
the truth or falfehood of the infor- 
mation on which it was granted, 

185 

79. To make an arreft, doors may be 

broken opin upon a capias grounded 
on an indiAment, 183. f. 5 

80. So alfo upon a capias from the king’s 

bench or cfianccry, 183 

81 . So upon a warrant from a juftice to 

compel appearance for good behavi* 
our, 183 

$2. So a capias utlagatum^ot capias 
pro fine in any aAion whatfoever, 

, 183. f. 4 

83. So upon the warrant of a juftice for 

the levying a forfeiture in execution 
of a judgment qui tam^ 1 83 

84. So doors may be broke open where 
a forcible entry or detainer is either 
found by inquifition before Juftices,. 

. or appears upon view, 184. f. 6 

85. Or where one is known to have com- 

mitted a lelony, and given a dangerous 
wound, and is purmed either by a 
conftable or private perfon without 
warrant, 184. f. 7 

86/Where an affray U made in a honfe 
in the view or hearing of a conftable, 
* 184. f. 8 

87. Or where the affrayers fly and take 

iheltcr in a honfe, 184 

88. And in every cafe of an efcape after 

laxfnl arreft, .84 

89. Or, by 3. k 4. Jac. 1. f. 33. for 

arrefting 
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arrelling any Popifh recufant cxcom- 
infloicated, Pa^e 184* T. 9 

90. An officer cannot break open doors 
on a w'hrrant from a juftice« to re- 
quire perfons to come before him to 
. lake certain oaths ordained by ftatute, 
*184. f.io 

9L* Bot if the officer enter into any 
boufe to ferve fuch a warrant, and the 
doors be locked upon him, his friends 
may break them open to fet him at 
liberty, 184 

02. In what cafes jullices of the peace 
^ may arreft perfons of evil fame, 

56. f. 4 

93, Of the offence of a ftranger in forci- 
Uly freeing another from an arreft, 

266. ch. 2 1 

94. Any judge of record nfay difcharge 
‘ a perfon arrefted in the face of the 

Court, 6. f. 18 

9St How far perfons attending courts 
of jdftice are privileged from arrefts, 

. S»6 

96. How warrants {hall be indorfed for 
the purpofe of making an artell in a 
foreign county* . 70 

ARSON. 

1;.' The appeal of arfon is become obfo. 

lete, jaS. f. 73 

s.' Arfon cannot be bailed by jullices of 
peace* 164 

ARTICULI SUPER CHARTAS. 

How far it authoriles the coroner for 
the county to take notice of felonies 
done mthin the verge, 105. f. i j 

ASSAULT. 

See Son assavit demesne. 

1. An aflaolt and battery is inqairabl. 

of in the iheriff*s torn, 143 

2. ' By 11. Geo. x. c. 26. to aflaulr. 


beat, or wound any perfons, contra.ry 
to the provifions of 9. Geo. a. c. ^3. 
is tranipoi||iion for feven years,- 

3. Hnwjuflices (hall condunthemfeivcs ' 
on being affaulted, 78. f. 68 

ASSrZES. 

I 

See Courts. 

# 

Assize nisi prius. 

la The power of juftices of affize in 
criminal matters, depends wholly up- 
on ftatute, 44. ch. 7 

2. By 27. Edw. 1. c. 3. juftices of af- 

fize, after the aftizes taken (hall re- 
main iotb together if they be lay ; if 
one of them DC a clerk, then the moll 
difereet knights of the (hire alTociated 
by the king’s writ, with the hy juf- 
tice, lltay deliver the gaols, &c. in 
the manner they had been before de- 
livered, and inquire if the Iheriffs 
have improperly admitted any to 
bail, * * 44. f. 2 

3. By 2. Edw. 3. c. 2. no juftices lhall 

be madeagainft the form of the above 
ftatute, 44. f. 3 

4. The above ft^tutes hnvc been con- 

ftrued to extend only to felony ; but 
this is a forced conftru£lion, and juf- 
tices of affize have power over both 
tre.'ifon and felony witbjufticcs of gaol- 
delivery, 45 

j. Juftices of affize, being laymen, may 
deliver gaols without any ipecial com- 
miffion for that purpofe, 43. f. 5 

By 3. Hen. $. c. 7. they (hall have 
power by commiffion to hear and 
determine offences againft the coin, 

4? 

7. As judges of affize, their jurifdic^ion 

over this offence is by virtue of the 
king’s commiffion ; but they have 
cognizance of it without, as juftices 
of gaol-delivery, 46. f. 7 

8. By 28. Edw. i. c. xo. juftices of 
affize nay award procefs into any 
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foreign county againft peribns appeal- 
ed by approvers, and proceed againft 
them. Pafge46. f. 8 

How ^KAices of affize may be faid to 
poiTefs the authority of julHces of 
gaol-delivery. 47 

10. By 28. Edw. I. c. 10. judges of 

affize, upon plaint, may award in- 
quells^nd do right again It confpira- 
tor^S informers, and evil pro- 
curers of dozen aflizes, juries and 
inqueils, 47. f. 10 

11. By 4. £dw. 3. G. II. whenever 
they hold prim they fhall inquire, 
hear, and determine, both at the 
fuit of the king and the party, of 
maintainers, bearers, confpirators, &c. 

47 

12. By 20. £d\v. 3,0.6. fuch juAiccs 
fhall have commiflion to inquire of 
maintainers and common embracers, 

47 

13. By J. Edw. 3. c. 10. they may in- 

quire and determine the offences of 
any juror. See. See. 47. f. 1 1 

14. But by 38. Ed. 3. i. i&. no juflices 

fhall inquire ex offieio of the faid of- 
fence, but only at the fuit of the par- 
ty, 48, f. 12 

15. By 32. Hen. 8. c. 9. jufticcs of af- 

fizc of every circuit fhall, in every 
county within their circuits, twice a 
year caufe open proclamation againft 
unlawful maintainance, champerty, 
embracery, &c. 48. f. 13 

16. By 20. Ed. 3 c. 6. they fliall have 

commiilion to inquire of fheriffs, cf- 
chcaters, bailiffs of franchifes, and 
their minifters, &c. 48 

17. By 23. Hen. 6. c. ro. they are au- 

. thorifed to determine ex off.da without 

fpecial comniifTion, of ar.d upon all 
flieriifs, under* lhcriff3,c!€t k.s, baiiiirs, 
gaolers, coroners, lie wards, bailiffs of 
franchifes, officers and other ininillers, 
as to masters of arreft and taking bail, 

48. f. IS 

18. *By I. Hen. 8. c. 7. jullice.s of affize 
have jurifdi<flion, as well by e.\*arMina- 


tion as prefenrinent, over coroners for 
not taking inqueft without kt,fuper 
<vifum corporis 9 Page 48, f. 16 

19. By 14. Hen. 6. c. x. juflices before 
whom inquclh and juried fhall be 
taken by niji prius^ fhall have power, 
in .all cafes of treafon and fefony^ 
to give judgment of acquittal .or 
attainder, and to award execution, 

48* f. 17 

20. On nonfiiit in appeal the juflices can- 

not arraign the appellee at the fuit of 
the king, 49.f. 18 

21. But on the acquittal of the appclleef 

fuch juflices have power to inquire of 
the abettors. See. . 4^ 

22. By 8. Riclv 2. c. 2, no man fhall be 

juftice of affize or of the common 
deliverance of gaols, in his own coun- 
ty, 49. f. t, 

23* 33* 8 c. 24. no tnatt' 

fhall be juilice of affize in the coun* 
ty where he was born or doth in* 
habit, on pain of lool.; but this fhall 
not extend to the inferior officers, 

49. f. 20 

24. By 12. Geo. 2. c. 27. this penalty 
and reitriflion, as to the office of 
juilice of cyer and tmniner and 
gaol'delivciy, are repealed, 49. f. 21 

25. By 19. Geo. 3. c. 74. the lodgings 

. of the juflices upon tnc circuits ihalf 

be conftrued to be both within the 
cliy, town, &c. and wirhin the coun- 
ty of fuch ciiy, town. Sec. 50. f. 22 

ASSOCIATION. 

1. By I. Ann. c. 8. no commiffion of 

aflbeiation, See. &c. fhall be deter- 
mined by deirh of any king and 
qieen, but finll continue in force fon 
fix months, uni cfs Iboner determined 
by thefocedfor, 4 

2. Commiffinns of afTociation- frequently 

called writs, 25,26 

3. The manner in which juflices maybe 

affiociated, and the nature of the com- 
mifficn for that purpofc, 40. 

4t The 
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l|» The king can grant but me patent 
of affociation to one commiffiony 

ATTACHMENT* 

U An attachment is a procefs from a 
court of record* awarded by the dif- 
cretioti of the jofticei upon a bare 
fuggeftion* or their own knowledge* 
272. ch 22 

i. It is properly grantable in cafes of 
contempts* againil which all courts of 

c record* but more efpecially thofe of 
Wefiminfter Hall* and above all the 
court of king’s bench* may proceed 
in a fummary manner* 272. f. 1 

]• The contempt being eilablifhed by 
affidavit* the Court will make a rule 
for him to (hew caufe wfiy an attach- 
ment (hould not ifluc j or if the of- 
fence be exorbitant a^d apparent* 
the Court will grant the writ in the 
firftinftance* 272 

4. Every one againft whom an attach- 

ment is granted muft appear perfp- 
nally in court* 272 

g. And on appearance* if the party be 
evidently guilty* the Court will gene- 
rally commit him immediately to an- 
fwer interrogatories) 27 3 

6* Otherwife they will allow him to en- 
ter into recogniaance for that pur- 
pofe* a. 

7. The practice of the Court upon this 
occafion* 273 

5. All courts of record have a kini of 

diferetionary power over all abufes 
by their own officers* and may grant 
attachment againft them ior any cor- 
rupt praflice* 274. f. 2 

9. As againft a iher'ff for not ferving a 
writ uniefs paid an unrcafonable gra- 
tuity from the plaintiff, 274 

20- Or for receiving a bribe from the de- 
fendant* 274 

1 1 .Or for gi vine him notice to remove his 
perfon or eftcAs in order to avoid the 
eft'ed of the writ* 274 


12* The court of king’s bench hai a 
general (uperintendency over * all 
crimes whatfoever* but in contempts 
each Court may punifh by attach- 
ment* See. Puge 274. f* a 

13* But if the negligence, Ac. do 
not appear wilful* the Courts will 
leave the party to the ordinary reme- 
dy, . 274 

14. The mode of ojbtaining that reme- 
dy, 27j 

15. The Court will grant an attachment 
againft a IherilF or bailiff* See. for 
oppreffivepradice in executing a writ* 

*75 

16. Inftances in which the Court will 
grant attachment upon this ground* 

*75 

17. So alfo an attachment may be mov- 
ed for againft a flieriflF or bailiff* Sec* 
for not exccut ng a writ rftedually* 

276. f. 4 

18. As if he levy the money and keep 
it in his own hands and embeaale it* 

276 

19. By what procefs the fheriffi fhall be 

forced to return the writ*and pay the 
money* Ac. 276 

20. The Court may grant attachment 

againft a fhcriffi* Ac. for making a 
falfe return to a writ* 276 

21. As where he returns languUui when 

the defendant is in itealch* 2 ;6 

22. In what cafes an attachment againft 

the Iheriff (hall be direded to the co- 
roner* 274. f. 2 

237 If the coroner make no return of 
iucb attachment* the Court will grant 
an attachment in the firft inftance 
againft the coroner^ direded to eli- 
fors, 275 

24. Attachment may be granted againft 

aitornies for appearing to a fuic with- 
out authority* 277.1*6 

25. But if they have a warrant and 
do not record it till judgment* the 
Court will hardly grant attachnienr* 

*77 

26. Penalties 
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ib. Penalties impofcd by ftatute on ac- 
^ornies for not recording the warrant, 
and for appearing without authority. 
Page 278 

27. Attachments may alfo be granted 

againft attoniies after a rule nifi for 
injuftice towards their clients, as ior 
protruding luiis by little (liifts and 
device^, &;c. 278. f. 10 

28. Or for refufiiljpf to deliver up their 

clients writings (unicis detained for 
his bill) or money received to their 
nfe* 278. f. 10 

29 But the Court will not interpofe rc- 
fpeding any ocher writings ‘or money 
but what he poiTcil'cs in tlie way of 
his profeffion, 278 

30. Jnftances in which attachments have 

been granted againii; atcornies for con- 
tempts, 278 

31. In what cafe an attach ment fha!l 

iiiue agaiull an attorney ibr tUjhmeJl 
pradktii 279. f. il 

32. All courts of rccord^ay proceed by 

attachment a;aainil any of its olficers 
tor reruiing to execute its demands, 
&c. &c. 279. f. IX 

33. In what cafes an attachment may 
be granted againlt jurors (^jidc Ju- 
rors, 273. f. 13. to 285. i. 24 

34. In what calcs inferior judges are 
puiiiflifible by atiaciimcnc for pro^ 
ceeuing witbyut jurijdiHion, 286. 

1. 25 

35. How they fliall be fo punilbcd for 

ading uujujilyi oppi'€jJi*veiy, or isregu-^ 
larly, 286. f. 26 

36. They (hall be puniihed by at- 
tachineat /or rt/ufing to dojufticc, 

287. f. 27 

37. And for contempts of the fuperior 

courts, 288. f. 28 

.38. %-rrr if counfdlors are fabjed to 
an attachment for foul pradtee, 

288. f. 30 


39- In what cafes gaolers are puniihable 
. by attachment. Page 288. f. 31 

40. Peers, whether fpiritual or tempo- 

ral, are liable to attachment for con- 
tempt of court, . 289. f. 3 j 

41. Inllances in which attachments have 
been granted, 

42. The mod material inftanccs of 
contempts tor which an aicachuient 
ihali iffue *vide Co n t e m p t s9» 290 

to 29s 

43. The nature and confcquences of an 

attachment, 273. note (J; 

ATTAINDER. 

1. Perfons attamted of felony or other 
heinous caimc ihall not be bailed, 

200. f. 40 

2. Bnt evci> attainted perfons may be 

bailed by the king-^ bench in fpecial 
cafes, and upon very particular 
grounds, 224. f. 80 • 

3. An attainder in treafon or felony 

while it continues in force ii a good 
objection agaiuft a plaintiiF in bar to 
an appeal, 352. i. 130^ 

ATTAINT. 

See Jurors. 

ATTOLINEY. 

1. By 5. Geo. 2. c. 18. no attorney 

{hall be capable of being a jullice of 
the peace, 65. f. 34 

2. By 22. Geo. 2.c. 46. no perfon, on- 

Itfs he be regularly admitted an at- 
iprney, (hall pradile at the quartet 
feifions on pain ot 50I. 9Z.I. 19 

3. And j/ any attorney (hall fuflFer ano- 

ther 10 ufe his name he ihall incur the 
like penulty, 92 

4. No clerk of the peace or his deputy, 

^ or any undcr-lhcrift’ or his deputy, 

(hail ad as attorney at the quarter 
fclTions on like penalty, 92. f. 22 
Di j.Afworn 


VOL, III. 



A TABLE OF PRINCIPAL MATTERS. 


j. A fworn attorney may bedifcharged 
from the office of con (table by writ 
of privilege, 136. f. 39 

4 . In appeal of mayhem the plaintifF can- 
not appear by attorney where a 
view is granted, 303 

7. In what cafes the parties in an ap- 
peal may appear by attorney, 

325. f. 74 

8. A defendant againfl; whom an attach- 
ment is granted mull appear in pro- 
per perfon, and not by attorney, 

273 

9. Whoever without being admitted 
and enrolled fliall praftil'e as an at- 
torney, or being fo admitted lliall 
lend his name. Stall forfeit 50I. &c. 

278 

10. In what cafes attorn!^ may be pro- 
ceeded againft by attachment, 

277. f.^ to 279. f. 12 

ATTORNEY-GENERAL. 

The king’s attorney excepted out of 

2. Hen. 5. c. 4* concerning juftices of 
the peace, 56*^7 

AVERMENT. 

I .No averment (hall be allowed agalnil 
a record, . S- *4 

2, A material part of an indiflment rot 
found by the oaths of the indidors. 
Cannot be fupplied by any averment, 

107 

AVOWRY. 

Ste Sheriff’s Torn. 

AUTHORITY. 

Set Courts. 

£4 

BACKING, 

‘ fee Warrant. 


BAIL. 

1. Bail and mainprize alike fave a man 
from gaol, by committing him to ihs 
cuflody of his furctics, Paj^e !H5. f.2 

2. Bail have a coercive power over the 

perfon of the principal, but mainper- 
nors have not, ^ 1 S6 

3. Not lefs than two ball IhouM be 

taken for felony, 186. f. 4 

4. On a habeas corpus for treafon or 

felony, the king’s bench always re- 
quire four fureties, in a fum no: lefs 
than 40I. but higher in the diferetiun 
of the Court, 1 8 7 

5. They may be cxamincvi on oath re. 

fpefling their fufiiciency, 187 

6. If infufficient bail be taken, the prin- 

cipal may be forced into a new re- 
cognizance, 187 

7. The number of bail mull be men- 
tioned in thenoi'ce, iS6. (N) 1 

8. But cxccffive bail ought not to be 

required, 187.^5 

9. If the ends of jullice are defeated by 

the non-appearance of the principal, 
and the bail prove infufficient, the 
IherifF or juftice of peace who ad- 
mitted may be fined by judges of 
alfize, 187. f. 6 

10. To admit perfons to bail not baila- 

ble by law, is punifliable by the com- 
mon law as an cfcapc, 188. f. 7 

11. By flatute Wcilminder 1. cfiicers 

ihall lofe their fee and office for 
ever, and be imprifoned three years, 
Ssc. i88.f. 8 

12. Dy 27. Ed. I. c. 3. & 4. Ed. 3. c.7. 

judges of aflize ihall enforce the flat, 
Weil. i88. f. 9, 10 

13. By X. & 2. Ph. & Mary, c. 13. juf- 
tices of peace ihall not admit to 
bail perfons forbidden to be reple- 
vifed by flat. Well, on pain of be- 
ing fined by the judges of afiize, 

188. f. 11 

*4- Ig- 
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^4- Ignorance of the caufe of com- 
mitment, or that the mittimus charg- 
ed the offender on Ju/pidon of fe- 
Ioi|y only, is no excufe for impro- 
peH^-^^dmitting him to bail. 

Page 189. f. 12 

15. But denying, delaying, or ob- 
AruAing bail, where it ought to be 
taken, is indictable ; and the offen- 
der i^alfo liable to an aClion, 

• 189. f. 13 

16. It is incumbent on the offender to 
be prepared with his bail, 189. f. 14 

17. By Aat. WcA. if any withhold bail 
from perfons replevi/ahle^ they (hall 
be grievoufly amerced, 189. f. 15 

18. By THE HABEAS CORPUS ACT 

31. Car. 2. c. 2. wherever any writ 
of habeas corpus is ferved at nny pri- 

' fon, the gaoler within three days af- 
ter (unleis the commitment be for 
trealon or ftiony, plainly and fpe- 
cially expreffed in the warrant) and 
upon tender of the charges, &c. 
Aiall make a return of fuch writs, 
and bring up Jthe body of his rri- 
foncr to the court* from whence the 
writ iffues, and certify the true caufes 
of his commitment or detainer, 189 

19. If the prifon be above 20, and 
not exceeding 100 miles diAant from 
the court, the return, &c. fhail be 
within 10 days, and if above 100 
miles, then within 20 days, 190 

20. All fuch writs fhall be marked per 

Jlatuium tricefm^f primo Cardi Jecuneii 
regis, andfigned by theperfon awards 
ing it, 190. r. ij 

21. Therefore if a writ be not fign- 
ed, it need not be obeyed, 

191- (N) I 

22. In vacation, any of the judges, on 
view of the commitment, or on oaih 
or certificate that the warrant was re- 
fufed, may grant a habeas corpus un- 
der the feal of the Court recurnanlc 
mmeeiiate (other than to conviCls or 
perfons- in execution), and on fcrvice 
thereof the gaoler fhall make return, 
&rc. as above, 


23. Within two days after therelf:rnj 

Sec. the judge awarding the writ, or 
in his abfeiKC any other of the 
judges, may difehargetbe priloneron 
bail, &c. unlcls it appear chat he is 
detained upon a legal procefs out of 
a court of criming law, or that he 
is not bailable. Page 191 

24. If a prifoner is too infirm to be 

brou|;ht up, the Court will order hini 
to be attended, 191. (N) 5 

25. If a prifoner ncgleds for two whole 
Terms to pray a habeas corpus^ he 
fiiall lofc the right to it in Vacation# 

1^2 

26. To refufe obedience to this writ, 

&c. incurs a penalty of tool, for 
the firA cfFence, 200I. for the fecond 
and lots of office, 192 

27. No privilege will excufea peer from 

obeying this writ, 192. (N) 

28. No perfon difeharged by habeas 
corpus^ fhall be again impriioned for 
the fame offence, other than by legal 
procefs, kc. on pain of 500!. 192 

29! Prlfoners committed for treafon or 
felony plainly and fpecially exprcAed, 
praying in open court the firA week 
of the next Term, or firA day of the 
feffions, to be tried, who lhall not be 
indidted the Term or feffions after 
commitment, may upon motion the 
laA day of the Term Or feffions, be dif* 
charged on bail, unlcfs it appear on 
oath the kin;^^ vvitne/fes could not be ' 
produced. Jf not indidfed and tried 
the fccond Tcim or feffions, they fliall 
be difeharged, 192. f. 21 

30. Prifoners may obtain habeas cr.rput 
out of any of the courts at Wepnin^ 
fter, J93.f. 22 

3*1, If the chancellor or any of the 
judges in Vacation time,, upon view 
jof tile warrant, or oath of its refufal, 
&c. ffiall deny the writ of habeas cor* 
pus, they Aiall fevcially forfeit 500!. 

193 

32. And fuch writs do rot expire on 
the commencement of the Term, 

•93- (N) 7 

33. After 


Ddz 
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33. After ajffizes proclaimed, no pri- 

foher fhall b? difeharoed there upon 
habeas corpus t but fliall be taken be* 
fore the judge of ujpzct 1 93 

34. Judges not liable to penalty for 
refufing habeas corpus in Term time ; 
becaufe no judge is liable to an 
a^ion for what he does as judge, 

193. f. 24 

35. ^uare, if a flieriff or conftable, as 

confervators of the peace, may take 
baiL 194* f* 25 

36. The ftatutes empowering ju/Hccs 
r:o take bail, have taken away this 

power from the Iheriir and conftable, 

194. f. 26 

jy. The (hcrifF in his Urus might have 
taken bail ; for whofoever is judge 
of the ofFeiu e, may bail the ofFender. 
But this power is loft by reafon of 
1. Jidw. 4. c, 2. 194. f. ?7 

38. Bail is grantable by ftierifFs by 
virtue of the writs de odio ct atic^ 
mainprixe, and hosnlne replgiandn^ 

19J. f, 28 

39. The writ de odlo el alia is obfjlcte, 

/V/, 

40. In what cafes malnprlxc \< yet in 

force* 195. L 29 

41. In what cafes homhte rrphglatuh and 

capias in *v:iikrnam arc proper and 
elFedlual remedies* 196 

42. By ftat. Weft. i. outlaws, abjnrors, 
provers, houfe- burners, counterfeiters 

‘ of the coin or feals, perfons excom* 
municate, and traitors touching the 
king himfclf, fhall be in no wife replr- 
vifablc, 196. f. 32. 

43. But perfons indeed for larceny, or 
of light fufpicion, or for petty larcenv 
(unkTs accui’cd as acceflaries), inny 
be let out on furecy by the flierifr, 

‘ 197 

44. Thofe who are taken for the death 
of a man. were not rcpleviiable by 
Iherifts, &c. at the common law. Nor 
can juftices bail for manflaughter or 
even excufabi;? homicide, though they 
may for light (ulpicion thereof j and 


even the fupenor courts are cautiooa 
how they bail for homicide. 

Page igy. {. 

45 * 3 Hen. 7. c. i, princj^^als and 

acccfTarics acquitted of murder, may 
be recommitted or bailed at the dil* 
cretion of the Court till the year and 
day be pafteJ, 198 

46. Perfons imprifoned by the fpecial 

command of the king, or his privy 
council, were not rcpicvilable by the 
fticrift^ &c. 198. f. 36 

47. How fiU perfons committed by com- 

mand cf the king’s juftices are replc- 
vifable by the fticiilF under the ilic, 
of Weft. 198, 199 

48. Perfons impiifoned for the forej}^ are 

cxccptcJ cut of the writ de homine 
repUgiando, 199. f. 38, 

49. But by feveral ftarutes, no man fliall 

be imprifoned for ihe foreji, without 
indidrnent, unkL lakcii with the mai- 
asiir, or trefpafiiug, 199 

50. How fuch offenders may be bailed 

or mainprized, . ^ 200. f. 39 

51. Persokj oiulaweii, or who have 
abjured ihe realm, rhofc taken upon 
an exco?}:mufiicatG capiendo, approvers, 
and all perfons con^idlcd of felony, or 
cfher heinous crime, and alio all thofe 
who, on fxami»iatio:i,confefs the guilt 
of felony, and are fo charged in the 
^tvarrant. Site exoladci} from the hene^ 
ft ofreplerjn by the ilai. of Weft. 

28. f.40 

52.8.111 is only proper where it ftands 
indifferent whether the party be 
guilty or innocent of the charge. 
But when that ind.ffeiency is re- 
moved if would be ablurd to bail, 

201. f. 40 

53. By feveral ftatutes, the bodies of 
prifoners convided or in execution 
rcllrained from being bailed, 201 

54. The court of king’s bench may bail 
a perlon upon an outlawry for felony, 

201 

55. JuPiices of gaol-delivery may bail 
or convid of manlliiUghter, and it 
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if faid^ for any other felon 

Page 201 

56. S' pcrfonimprifoned by exco’ftrrr::- 

catn capiendo^ in a cauf; of which cr.c 
fpiritual court has no conufa::ce^ may 
be bailed on habeas corpus^ or he may 
fuperfede the writ^ act 

57. PeyifllfRs taken with the 
prifon- breakers, perfons appealed by 
provers, periBns apprehended upon 
hue and cryt notorious thieveS:» dan* 
gerous and trcafonable rioters, cOn* 
fpirators, refeuers, and perfons pnil- 
ty of mifprifion^ pra:Mu Hire t or maim, 
and Aich like notorious ofteneeb, feem 
not to be bailable by tlie Hat. Well. 

202. f. 41 

58. But in offences under the degree 

of felony, bail feems to be left, in a 
great nieafure, to the diferetion of the 
judge, 202 

59. Pe R 50 N s al'prehcnthd for arfon, for 

falfifying llie coin, or king’s feal, or 
for rrealons, are excluded /roin reple- 
vin by the liat. t^'cA. • 203 

60. y/vr.^' therefore cannot releafe 

fucli oftcuOers even by homins rtple^ 
giandOf 203. i. 46 

6z. Yet if any be charged before the 
fheriff .vith any of the above orfences, 
upon ^very light fuj'p ci'^n, it leenis ilie 
HieiiiTis not bound by the llaiuie to 
comndt him, 2c.f 

62. If filch i ffender be under an ar- 
relt, eitiier of a iiia^iilrate or private 
perfon, tiie ihciiu cannot replsvy 
him, 204 

03. By modern pra^iicc, racriffs Ih.jll 
receive 110 oiie iiuj their cuiiojy, 
but by warrant from a m.'Jgiitia::, 

204 

64. The king*-*; bench net re ;1 rained by 

the iLit. \VciL fruiii bailing in all 
cafes, 204 

65. Persons of good reputation in* 

dicied of laiceny before fheriirs in 
their torns, ;ind ioida in their Icet , 
are replcvifabl^ by viuuc of ihellatute 
of Weft, 205. f, 4 S 


66. Perfons not cx-ccptcd by the ftatute, 
who being of good repute are iin- 
pri.^oned upon light fuipicion, are al- 
io repl'jviittj.'c. Page 206. f. 49 

67. Perfons imprifoned for petit larce- 
ny, if there be any colour toprefume 
their innocence, may alfo be bailedi 

206. f. 50 

68. TrrfeE not extending to life or 
member, except the offence be epr/s 
andmantfef:, ij b.dlabie by the ftatutc, 

,‘-S‘ 

69. The appelUt of an appro ver is baji* 

Tsble, f. ^2 

70. AccESs/iRiEs of good reputation 

are bailable till the principal be con- 
vidltd, 207 

71. Perfon^ notorioufly guilty as accef- 

faries of crimes excluded from clergy, 
are not bailable, 207 

72. By 31? Car. 2. c, 2. no perfon 
charged as acceftary (hall be re- 
moved or bailed by that a£l, other- 
wife than be might have been before, 

2o8 

73. Where there are (Irong prefumptions 

of guilt agdinfi an acceflary, he was 
not bailable b fore the flaiute, nor is 
now bailable by it, 2pS. 

74. In what cases justices of 

PEACE MAY ADMIT OFFENDERS TO 
BAIL, 208 

75. Wherever juilices have jurifJidlion 

over the offence, they may bail the 
offender indided before them, upon 
the like circumllances as other courts 
may bail, 208. f. 54 

76. Two juilices, one quorum, may bail 
perfons indid.d before the feflions % 
beenufe any two fuel) juilices may try 

•the oft eric c, 

77. One juftice of the peace may bail 

any Oftence, under the degree of fe- 
lo. y, over which the hflijns has ju- 
rildiition ; for fucii jui^ice, being a 
judge of the court, re.ains the aif- 
creiionary power of judging of tho 
prcpiiety of admiuing I'uch aa offen- 
der to bail, 21:99 

D d 3 78. One 
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jS.Onc judice of ilie peace may cither 
bail or imprifon a perfon who has 
given another a dangerous wounds 
exerciling his judgment on its proba- 
ble mortality, Pa^e 209 

^9. By I. Rich. 3. c. 3. every juftice of 
peace may let perfon s arrcded or 
imprifoned for fujptcion of felony to 
bail or mainprize, in like form as if 
they had been indiflcd at fefSons, 

209. f. 5$ 

80. But by 3. Hen. y. c. 3. the t. Rich, 
c. 3. is repealed, and power is giv- 
10 rwe juflices, one to be of the 

quorum, to let perfons maiKpernahie by 
law to bail until the next feiEon or gaol- 
delivery, the recognizance of which 
lhall be certified to the faid feflion, 
&c. ^ 209 

81. Alfo by I. & 2.Ph.& Mary.c. 13. 

no judices of the peace (hall admit 
any perfons to bail who are declared 
irrcplevifable by the llaiutc of Weft- 
ixiinftcr, 210. f. 57 

82. And two judices, one to be of the 

quorum t (hall not let to biiil any per- 
ibn arreded for inanfiaughter or fe- 
lony, or for fufpicion thereof, pnlefs 
the fame juH CCS be prefent together 
at the time of the linilmcnt (except in 
open feflions), and the lame fiiall be 
certified ;o the next gaol- delivery un- 
der their hands, 210. f. 58 

83. And previous CO bailing prifon- 
cr, the faid juliices, or the one quo- 
rum, Ihull rake his examination and 
the depofilions of the wllncdes in 
wriiing, as far as may be neccnary 
to prove t/jc fchny, &:c. and tranimic 
the fame to the next gaol-dciivery, 

210. f. 

84. Judices of the peace arc aatho- 
rifed to bimlcver necfffary wi^n lTcs 
to appear and give evidence againR 
fuch prifonors at the gaol-delivery, 

211 

85 . Judices of peace and coroners in Lr,n- 
defn^ Middlcjcx, and other cities, have 
auihofity to ict to L^il felons and pri- 


foners in the fame manner as before,, 
and to bind over witnefTes, Ac. / 
Page 2 \i,y 6 i 

86. The judices of gaol-deliyery (hall 
punilh judices of the peace for offend- 

.in*; againd the above-recited ad of 
Phil, and Mary, 211 

87. Judices, as confervatb/s of the 

peace, mny bail any ofien'Ce only 
tending diredUy to 9 breach of the 
peace, 2 1 1 . f. 62 

88. One judice cannot bail a perfon for 

any other crime chan that which barely 
tends to a direiSt breach of the peace, 
unlefs fuch power be limited by fomc 
datute.or the party have been inoided 
at feiuons, 2 1 1 . f. 6z 

89. No jufticc of the peace can bail a 

perfon imprifoned for treafon againd 
the king, arfon, Ac. or any crime de- 
clared not bailable by the dat. Wed. 
(%nde fupra) 212. f. 63 

90. But if fuch offender be only aecufed 
on light fufpicion, thy judicc may take 
furcty for hb appearance, 212 

91. And by virtue of i. A 2. P. & M. 
c. 13. judices of the peace may bail 
any perfon imprifoned on a flight fuf- 
picion of a (aft clearly appearing 
to be no higher offence than m:in- 
flaughtcr, and a jovtiori if it only a-, 
mount to mifadvcuiurcorfclf defence, 

213 . f. 63 

92. The judices ?.t their peril mud take 

care that the edVnee in truth amount- 
ed n ot 10 m. u rd c r , 212 

93. Judices of the peace rught in no 

calc to bail any perfon guil y of any 
homicide, by his own confcluon or 
the notoriety of the faft, 212 

94. abovcmepti(^red (larures {jvide 

pfra. No. 8). to 4*rly (hew the 
manner of bailing by ju dices, and do 
not point out the nerfoiis bailable ; 
for whiph the dat. of V/td. mud be 
obferved, 213. f. 64 

95. Indices are not impowered to bail 
civil aftionc, perlons taken on procefs 
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of contempt, or writ of rebellion out 

» of chancery, Page 213 

JoSJn what cases bail ISGRANT- 
AF/.E BY Justices of Gaol de- 
L1VHR\, 213.1.65 

97. Suchjuflices may bail on conviclion 
of homicide by mifadventure or fi 
defen^endo^ to enable the offender to 
purchaljj^is pardon^ 

98 If a convift of luanflaugliter pur- 
chafe his parion, they may bail him 
after their feifion is determined, &c. 

ih. 

99. They may bail a prifoner convifted 

before them of manfliughter againft 
plain evidence, ib, 

100. Juftices of the peace cannot bail 

in any of the above cafes : The rea- 
fon of it, 165. f. 65 

101. Juftices of gaol-delivery may bail 

an appellee in death or robbery, Src. 
&c. where the appellant is difabled by 
excommunication, until the plaintiff 
be abfolvcd. ib. 

102 . Where Bail is <^rantable 

BY THE KING^'s J^ENCH, 2I4 

103. The king’s bench will cxcrcife its 
diferetion as to bailing prifuners on 
commitments by the privy council, 
where the ciime is fpecially expreffed, 

104. Where a perfon is imprifoned up- 

on a ujurfed authority^ the king's 
bench will difeharge him without 
bond, lb, 

105. The famous cafeof Sir John Corhet 
Hated, in which it was determined 
that the king’s bench will not h .il 
on a commitment by the privy coun- 
cil, in which warrant no u;her caufe 
of imprifonment was contained, but 
that it was at the king'* command, 

Z15. to 2 i 3 

106. This dccifion produced the Peti- 
tion OF Right ; fince which it is 
agreed that wherever any commit- 
ment by the privy council hath 
not expreded, with fome convenient 
certainty, the crime aliedged againil 


the party, he ought to be bailed upon 
his habeas corpus^ Page 215. 216 

107. And by i6. Car. i. c, i. whoever 
ihall be imprifened by the command 
of the king or privy council fhall 
have his habeas corpus^ &€• &£• &c. 

218 

108. The court of king's bench will 
not bail a prifoner committed by 
either houfc of parliament during 
the continuance of the feiuons, 

219. f. 73 

109. Even if an cxcefs of jurifdiflion 

plainly and exprejsly appear, it feejpus 
queftionable how far the Court would 
interpofe, ib. 

110. The fcveral cafes of commitments 
by parliament enumerated, 220 

1 1 1. On a^commitment by either houfe 

for a contempt, the court of king’s 
bench hgs no jurifdiAion : Lord holt 
fa id the power extended only to com* 
initmcnts for contempt in the face of 
the houfe, 220 

1 1 2. Modern opinions of the privilege 

of pariiamenc to commit for con- 
tempts, and the impoftibility of the 
courts to iutcrpole to bail the prU 
foner, 220. (N) 

113. ft is agreed that the king's bench 

may bail a prifoner committed by 
either houfe for a contempt after tii« 
dillblution or prorogation of the par- 
liament, 220. 1. 74 

1 14. Whether the king's bench will bail 

a lord committed by the houfe of lords 
and pardoned, 220. f. 75 

115. The difpute in the reign of James 
me firft refpedtiiig ine power ( f 
the king's bench to bail perfons 
committed by the court of chancery, 

221 

116. A commitment by the court of 

chancery lor diiobetiience to a decree 
is good without fhewing what the 
decree was, 2zz 

117. The king's bench may, in dif- 
eretion, bail any perfon deprived of 

D d 4 his 



A TABLE OP PRINCIPAL MATTERS. 


l^ii liberty by an inferior court. 

Page 2i2. f. 77 

118. Inftances in which the Court wilt 
exercife this difcretion, 222 

|IQ. Of the proceedings in the king's 
D.ench upon a habeas corpus, 223 

|20. Neither the judges of the king's 
bench, nor of any other fuperior 
court of jullipe, arc reftraiped frqm 
admitting any offenders to bail by the 
fiatute of Weftminfter ; yet they will 
regard the rules prtferibed by it, and 
not bail on? thereby declared irreph* 
k:i/able, wilhput fomc fpicial circum- 
ftance, 224. f. 18 

lai. Therefore, without fpecial motive 
they will not bail perfons convidted 
of felony, or notorioufly guilty there- 
of, c 

122. The* king’s bench will bail a per- 
fen for an erroneous d<'icription, 
who is taken on capias utlugatum^ 
224. f. b'p 

1 23. Or where a perfon onthwed d\hiXgc% 
an error in the record, H. 

124. Or where a perJbn is convidlrd 
of felony againil manifelt evidence, 

’ ib. 

125. Or where the prcfecutor of an in- 

didlment hath unri.:ilonab!y delayed 
the profecuiion, &c. ^57* 80 

126. Or where the piifoner in appeal 
hath pleaded the cxconi:::unlcaiicn 
of the plaintiff, 

127. Or where the life of a prifoncris 

endangered by his continuance in pri- 
fon, ^ 2.J5 

128. The of indifpofition upen 

which die Court will brfii a prifoner 
mult be imniicdiaie, and not be ftif-, 
crirattd, or the refuit of an habitual 
difeafe, 226. ^i\) i 

12a The king’s bench has power to 
bail ill alt t-Tcs whaToever, and will 
exercile their diferetien in all cafes 
pot ca, itai ; in capital cafes where 
innocent e n ay be fairly pTcfumcd ; 
2nd in every cafe where the charge 


is not alledged with fufficient certain^ 
ty, 226. (N^2 ' 

X30. A variety pf In (lances enumep<ted 
in which the court of king’s bench 
have bailed prifoner s, ib» 

1 3 1 . The king’s bench will not look in- 

to the depofrions before the coroner 
in order to bail for murde^, ib. 

132. Cafes in which the king^s bench 
will not admit prifontrs to bail, ib. 

X33. In what cases Bail is oran- 

TABLE BY THE OTHER CoURTS 

OF Westminster-Hall, 

226. f. 81 

13 4. The common plras and exchequer at 

any rime during Term, and the Court 
0/ chancery ivLUTig Termor Vacation, 
may award a habeas corpus by the 
common law, &c. 226. f. 81 

135. By the Habeas Corpus Act 
' [fvide fupra. No 19, &c.) any of the 

f.rid courts in Term time, and any 
judge of cither bench, or baron of the 
exchequer in Vacation, may award a 
habeas corpus, and thereupon bail the 
prifoner, * 226 

136. The abovementioned claufes of 
the habeas corpus aft extend not to 
ireafon orfelc.ny, piainly ami JpeKiaUy 
exprefled in the warrant, 227. f. 82 

137. No inllance of Aich crimes having 

ever been bailed by the pkoi 

or exchequer, 

1 30. Tn fome inflanccs, perfons commit- 
ted for felony are bailable by the 
court of chancery, 

139. In vvhat form bail is to be 

TAKEN, 227. f. 83 

140, The kiny ’s bench, in ad mitring to 

bail for felony, &c. t:;ke a f yi-ral re- 
cognizance from each of the bail in 
a Asm certain, and alfo in body for 
body, 227 

J41. Jultices of peace may indi/cretion 
adopt the fame form, 227 

I42« i( the prifoner be bailed before the 
return of the capias in felony— or if 
he be bailed by an infcricr court for 
an inferior cyme, the recognizance 

IhaiJ 
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th^n only be in a fum certain, and not 

* b^dy for body, Page 227 

143. 'l!crfon8 bound body for body are 
ac this day only liable to fine, &c. 

• ib. 

144. What shall fORFF.1T a re- 

COGNI'AAMCE OF BAIL, 22$. f. 84 

14;. How,jbr Aandins; mute on the tri- 
al amounts to a forfeiture, 228 

146. A man’s baiT are his gaolers of his 

own chufing, 228 

147. Npn-appearance to a fecond in* 

formation, after a nolle pro/equi en- 
tered on the HrlV and upi.n which a 
recognizance was taken, is a forfei- 
ture, ib. 

248. The recognizance In the above 
cafe ihall not be forfeited by the 
non-appearance of the party the 
firii day of every Term after pica , 
as it may be before he hath plead- 
ed, ib. 

149. By 4. Geo. 3. c. 10. the barons 
of the exchequer, upon affidavit and 
petition, may difeharge? perfons li- 
able to imprifonment upon eltreatcd 
I’ecognizdiices without any qurfiicn^ 

228. f. 85 

rj;o. No difeharge fhall be fo given 
where any other debt is due to the 
crowpj than by fuch recognizance, 

229 

15 1. Nor in any cafes relating to frauds 

on the revenue, 229 

152. If the party to an eftreated re- 
cognizance takps his trial the next 
feflion, he may compound the for- 
feiture for a very fmall matter, 

229. (N) 

153. If the money be levied, the Court 
will order the j>rofecu tor’s colls to be 
paid, and the i'urplus to be reilorcd, 

229 

154. Qn an acquittal, the bail, on mo* 

tjon, (hall be difeharged, though the 
acquittal be not entered, 229 

Neither the defendant nor his 


bail can be called on their recog* 
nizance without notice, except on 
tlie day they were bound to appear. 
Page 229 

156. On non-appearance, the Court 

will not difeharge the recognizance, 
even though the attorney general con- 
fenis ; but will rcipite it till next 
Term, 229 

157. The Court is to judge whether the 

recognizance ought to be cftreaicd or 
difeharged, 22^ 

158. A conviA pardoned on condiiioi 
of tranfportation, may furrender in 
difeharge of his bail by habeas corpus^ 

229 

159. But if theconvi’A be aflually on 
board ihe^ranfpori the Court will not 
award the habeas corpus^ 

160. On a rftognizance entered into to 
try a mifdemeanour at the enAiing 
feffions, the defendant muft take out 
his venire on the fccond day of the 
feffion. But on neglcAing fo to do, 
upon motion and affidavit that it 
was not to delay the trial, the Coyrc 
will refpite the recognizance ; no« 
ticc of the motion muft be given, 

229 

i6i.On a recognizance being forfeited, 
it is of courfe eAreated ; but the Cugrt, 
on motion, will, grant freffi procefs 
againft the party for the purpofes of 
juAice, 229 

162. Juftlces of gaol delivery may pu- 
niih thofe who improperly admit often* 
ders to bail, 40. f. 9. f. 11, Z2 

165, Whether a gaoler, See. who baiU 
4 prifoner that is not bailable, is an* 
Avcrable for an cfcape, if he do not 
appeal^ Sec, 254 

164. In what manner offenders who 
are apprehended in a diA'ercut county 
from that in which the offence was 
committed, Aiall be admitted to bail, 

70. 234 

tbj* How bail ihall be taken on a pro- 

cef^ 
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ceft far contempt of Court, Page 

*73 

BAILIfF. 

See Constable. Coeo'neb. Ae< 
REST. Attachment. 

t. In wbat cafes a bailiff is liable to at* 
tachment, 275. 277 

a. By 23. Hen. 6. c. 10. judges of af- 
£20 fhall inquire into the condut^l of 
bailiffs, and punifh them for any mii- 
^deed in office, 48 

3* A bailiff cannot did rain for an a- 
mercement without a fpecial warrant, 

131 

4. A bailiff in his own precindl need not 

fhew his warrant, ^ 181 

5. In what cafes bailiffs of towns nre 
authorifcd to arreil fufpedcd pcrfons, 

' 178 

£. A fpecial commiffion may iffuc 10 
inquire into the oppreffion of bailiffs, 

32- 27 

7. How far juftices of affize may in- 
quire into the conduft of batlifi, 

48, 49 

BAR. 

See Appeal. 

BARONET. 

See Appeal. 

BARRATRY. 

Barrators may be indifled at the flic- 
riff’s torn, 144* 

BATTERY. , 

1. A count of battery abates a writ of 

appeal of mayhem, 3®®' 

2. An appeal of mayhm will not bar an 

adlion of battery, $01, f. zz 

3. Whether battery may be barred on a 

nonfuit in mayhem, 30a . f. 26, 


4. Battery is an offence wiihin the jurif- 
diAion of a jultice of the peace, 

Pajs^e 77. 3. 

BATTLE. 

X. The defendant in aa appeal of maim 
may wage battle, 303. f. 2^, 

2. An appellee by an appro\[pr may wap.e 
battle, ^*5/4' ^3 

BAWDY-HOUSE. 

A Conftable is ex ojicio authorifed to 
arreft all frequenters of bawdy, houics, 
> 33 - 34 

BEHAVIOUR. 

1. How far the fcandsilous behaviour of 

an offender ought to influence the dif- 
cretion of the magiftrate, as to re- 
fufing him to bail, 202. f. 4 4 

2. A perfon appealed of high trcajm:^ 
though by a dijailed app'tpver, ihall 
be bound to his ^ood behaviour, 

• • 202 

BELL-METAL. 

See Arraignment. 

BISHOP. 

1. An hifo bifliop may be as well de- 
Icribcd by the adclitir.;: of his bilhrp. 
rick as an EngliJlj bilhep may by his, 

343. f. 109 

2. A fpecial commiffion may be grant- 

ed for inquiring into lb.* temroralties 
of a biihoprick while in the king’s 
hands, 32. f. 23 

BLACK ACT. 

1. The rewards avowed to thofe who 

fhall apprehend and convict offenders 
againft this 167. L 28 

2. Whoever fhall refeue any perfon in 
lavNful cuitody for any of the offences 

created 
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«. created by this aft, or ihall induce 
ar^ther to join in committing them, 
(hall be guilty o( felony without cler- 
gy. 270- L *7 

BLANK WARRANT^ 
Arrest. 

T. The court may^rant an attachment 
againil the (heriltor bailifl'for making 
an arred by force of a blank ^varrant, 

27 s- 3 

2. A juilice cannot legally grant a blank 
warrant, 176, 177 

BLOOD CORRUPTED. 

1. A condemnation by the court of the 

Conjiable and Alarjhal, not being a 
court of common law, corrupts not the 
blood, ai.f.ii 

2. No fcntcncc, in appeal, by virtue of 

1. Hen. 4. c. 14. fliall caufe the b oed 
to be corrupted, * • 297.1.11 

BREAKING. 

Arrest. Housi^-breaking. 
BREAKING PRISON. 

A 

See Escape, Rescous. 

1. Breaking of prifon was felony by the 

common law, if the imprfonment was 
legal, whether it were for a criminal 
or a Civil caufe, or whether the pri- 
fnner was aftually within the wails, 
or only in the ilocks or perfonal cuU 
tody of another, 242. ch. 18 

2. It is immaterial whether it be the 

king’s prifoner or one belonging to the 
lord of a franchife ; for every perfun 
who is in lawful cudody is the king’s 
prifoner, and whoever breaks there- 
from is by the ftatute de frangentibus 
frifonam [infray No, 4.). guilty of 
felony, 242 


3. The confefiion of having broke pri* 
fon before the coroner is not tra- 
verfable at the common law, 

Page 242. ch. 18 

4. By I. Edw. 2. ft. 2. none that break- 
cth prifon (hall have judgment of 
life or member for breaking of pri- 
fon only, except the offence for which 
he was taken required fuch judgment, 

5. Any place whatfoever wherein a per- 
fon, under a lawful arreft for a fup- 
pofed crime, is retrained of liberty/ 
IS a prifon within the aft, 243. f. 4 

6. The imprifonment of a perfon, who 
is taken on a capias awarded on an 
indiftment, is lawful, though even- 
tually the prifoner appear to be inno- 
cent, or the profecution groundlefs, 

, a 44 .f-$ 

7. A commitment by lawful mittimus on 
fufpicion of a felony usually done, al- 
though the party be not indifted, is a 
lawful imprifonment within the aft, 

244. f. 6 

8. But if no felony were done, nor the 

party indifted, his breaking from pri- 
fon is no offence, 244. f. 7 

9. If a felony were done, yet no juft 

caufe of fufpicion, and the mittimus be 
not in legal form, the breaking pri- 
fon is no felony, ib, f. 8 

10. But if the caufes of fufpicion be 

ftrong enough to juffify the arrefl,thc 
breaking will be felony although the 
mittimus be informal, 245 

11. A juftice’s mittimus is a good jufti- 

fication of imprironmenc, and. under 
zftiy circumftances, makes it danger- 
ous to break therefrom, 243 

1 2. There rouft be an a£fual breaking 
of the priion to come within the aft, 

245. f. 9 

13. Every indtAment for this offence at 

a felony mutt have the, words /e/««/fe 
frtgh pri/enam, 245 

14. If 
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14. Jf a prifoner efcape vsithout ufing 

wUnn, he is only guilty of a xnilde- 
meanour. Page 24$ 

15. The breaking tnuft be by the pri- 

(oner, or by his privity or procure.^ 
meat, 245. f. 10 

16. An efcape through a breach which 
others have made is not within the 

t&t tb. 

17. A prifoner who breaks a prifon cn 
fire in order to fave his life, or from 
any other ad of nccclTity, and thcre- 

c by efcapes, is not urithin the ad, 

346. f. 1 1 

r8. No breach of prifon will amount to 
felony unlefs the prifoner efcape, ih. 

246. f. 12 

*p,Nor is it felony,// is faid^xw a Granger 
who breaks a prifon, unlefs felons 
thereby efcape, 246 

so. A prifoner, whofe offence is made 
capital by any iiatuts fince the Ha- 
f ate de frangentihus prifonam^ is equal- 
ly within the ad, if he break his 
confinement, as if it had been fo by 
the common law, dr made fo before 
the ady ih. f. 1 3 

SX.The offence for which the party was 
imprifoned mull he capital at the time 
the offence is committed, 246 

Zi. If the miti^us charge the prifoner 
with an offence under the decree of 
capita^ and in truth it be not capital, 
be cannot be guilty of felony by 
breaking the prifon, 247, f, 15 

SJ. And if in truth the offence be not 
capital, although the minimus charge 
it to be fo, it would be difficult to 
maintain that a breaking would be 
felony, 247 

24. A perfon committed for felony 
where in fad no felony hath been 
done, cannot be guilty of jelony by 
breaking from his refiraint, 247 

25. It is the crime irfelf, and not the 

nature of the charge, that conftitutes 
the offence, 247 

26. The qneilion examined, whether, in 


prifon breach, the felony fhall be coB" 
flrued from the chaige in theasxV//- 
or from the real nature of the 
offence. Page 247 

27. It is immaterial, whether the party 
who breaks his prifon were under an 
accufation only, or aduaily attainted"' 
of the crime for which be is confined, 

28. A perfon committed for high trea- 
fon, becomes guilty of felony only, 
by breaking and cfcaping fagly ; but 
if by his breaking ht: knowingly 
effeftuatcs the efcape of other traitor*, 
he is thereby guilty of high treafon, 

248. f. 17 

29* As fuch aflifiance given to felons 
will make an acceffary, fo if given 
to traitors it will make high treafon, 

30. A perfon breaking prifon may be 

arraigned for the offence before he is 
ccDvided of the crime for which he 
was imprifoned, z , 8 

31. The offender chnnot be arraigned 
on the Ihcriff’s return of a prifon 
breach ; he muff be indidi'd, 

249. f. 19 

32. It muff appear by the indidment 
that the offender was lawfully in pi i- 
fon, and for a capital offence, 

249. f. 20 

33. iLis not fiifficient to fay qiihd f el o» 

niceftegit prifonam^ 249. f. zo 

34. Breakers of prifons v/ho(e offence 
is under the decree nf capital, 

be fevercly puniflicd by fine and ini- 
prifonment, 250. f. 21 

35. By i6. Geo. 2. c. 31. to aflift 

the efcape of a prifoner for treaion 
or felony, or to convt7 inffruments 
to him fur the purpofe, is tranfpor- 
tation. But if the prifoner be con- 
fined for petty larceny, &c. it is a 
niifdemeaiiour only “Escapl** 
for the particulan) 268, 269 

BURGESS. 

Buygiyy'h too general, and therefore 


€t 
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not a good addition of the ftate and 
degree, Png# 344. f. iia 

BURGLARY. 

1. A writ of appeal for burglary may 

, be abated by the court ex officio, for 

^ the word burgalitur^ inHead of bur* 
glaritir, or burg uiar iter, 339. f. 97 

2. By 5. Ann. c. y . whoever lhall pro- 
fecuic a burglar to convid^iun» (hall 
have 40I., reward, and a certificate 
exeoipiing from parifh offices. See. 

J67. f. 27. 

BURGH. 

A vi/ue may come from a burgh, 336 
BUTLER. 

A butler who ha.-? the bare charge of 
goods without the pofleifion, cannot 
maintain an appeal, 31 2. f, 44 


C. 


CALENDAR or PRISONERS. 

By 3. Men. 7. c. 3. the (hcriff (hall cer- 
tify a lift of his prifoners to the jufiices 
of gaol- delivery, for the purpofe of 
being calendared 239 

CAPITAOE. 

What it is, 153. f. 2 

CAPIAS. 

See Process. 

i . Doors may be broke open to exe- 
cute a capias, grounded on an in- 
didment ; or a capias from the king’s 
bench, or chancery, to compel fare- 


ty for the peace. See. or a capias ui* 
lagatum or pro fine in any a£lion, 

Fage 183. f. J, 4 

2, A capias upon an indidmenf will 
bring the party imprifoned by virtue 
of it within the ilalute de frangentibus 
prifonam, if he break from cuftody, 
although DO crime were in truth com- 
mitted, 244. L g 

CARRIER. 

A carrier to whom goods arc delivered 
may have an appeal againtt thofe whd^ 
(hall lalfc them fcloniouily away, 

3 ii.f .44 

CASTLE. 

A 'vfiie may come from a cafite, 336 
•CATTLE. 

See Clergy, No. 82. 

CEPIT. 

An appeal of larceny is infufHcient with- 
out the word •• cepi//* 327. f. 77 

CERTIFICATE. 

** JVr unques accouple, tsfr. fhall be tried- 
by the biihop’s certificate, 308. f. 36. 

322. f. 6i 

CERTIORARI, 

I. A writ or bill of appeal may be re- 
moved from the IherifF into the king'u 
bench by a certiorari taken out by a 
ilranger, 348. f. 126 

CHAMPIONS. 

See Battle. 

CHANCERY. 

See Bail. 


CHARGE, 



A TABLE OF PRINCIPAL MATTERS. 


CHARGE. 

Be who has the hare charge of goods 
without the pofleffion, cannot main* 
Cain an appeal of larceny for them* 

ch. 23. f. 44. 

CHEAT* 

Any one may arreft a notorious cheat 
actually caught playing with falfe 
dice, 164. f. 20 

CHIEF PLEDGES. 

Conftables of tythlngs, now called petit 
conftables^ were anciently called chief 
. pledges, »33-f*33 

CHURCH-WARDENS. 

Appeal. 

CINQUE PORT. 

^ee CiRTiORARi. 

CITIZEN. . 

Citizen is too general, and therefore 
not a good addition of the (late and 
degree, 34^. f. 112 

CITY. 

t. A ^ifne may well come Je •vtcineto 
civitatis, which docs not exclude the 

ciiy# 335 

2. A city and the county thereof (hall 

be taken frima/acieio be of the fame 
extent, 34 ‘ 5»*347 

3. Who may be jurors for tpals in ci* 

ties, C.43. f. 12. 19. 24 

CIVIL LAW. 

1. The civil law, where it is admitted, 
if part of the common law, 21. f. 11 


2. The court of the Con (table and Mar- 
fhal lhall be guided by the civil law, 
in cafes not within its own praAice, 

Page 21, {. II 

3. What appeals are to 'be tried by 
the civil law, ch. 23. f. 12. 29. ch. 

45, f. 2,- 

4. A condemnation by the civil law 
corrupts not the blood, zi. 298 

r 

CLIPPING. 

See Coin. 

COIN. 

1. By 6. and 7. Will. 3. c. 17. whoever 
ihall conviA a counterfeiter or dip- 
per ol the coin, fliall have 40I. &c. 

ih6, f. 25 

2. By 15. Geo. 2. c. 28. whoever (hall 
convjcl counterfeiters of the gold, 
filvcr or copper coin of ihe realm, 
fliall have 40I. for the two firft, and 
lol. for the two laft oflences, ^ j 166 

COLLATERAL. 

See Issue. 

COLLEGE of PHYSICIANS. 

See Physicians. 

COMMAND. 

See Accessary No. 52. to No. 64. 
Bail No. loj. 

COMMONS. 

Commons of counties in the reign of 
Edward the third were equivalent to 
freeholders, 103. f. 10 

COMPUTATION. 

See Year and Day. 


COM. 
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COMMISSION. 

1. The coifrt of the Conftable and Mar- 
ihal may be holden by commiifioners. 

Page 22. {. 14. 

2. CommiflioDS for judicial purpofes 

may be granted notvyithlhinding tne 
Petition of Rv;ht ; provided fhey are 
founded in neceffity, and thcLfurthcr. 
ance of juftice> ib. 

\ The king cannot grant judicial zom^ 
mii&ons, not warranted by ancient 
precedents (Fide Courts^, 2, 3 

4. Commiillons to feize the property 
or perfon upon fufpicion. without pro- 
cefs or indidment^ are illegal and 
void. 2. f. 7* 

3. All cotnmiffions mutt be agreeable to 

known ttated forins^ 24 

6. Whether commiflions of oyer^ kc. do 
not come uude:;ihe general noiiou of 

‘ • 25 

7. The form of a commiffion of the 

peace, 57, 58 

8. Whether judges cotfwniflions be de- 
termined by the dcmil'c of the king, 

1. to 9 

9. What committlons of the peace are 

not fo determined, ch. 8 


COMMITMENT. 

1. Perfons apprehended for offences not 

bailable, or who rofufe bail for fuch 
offences as are bailable, mutt be com- 
mitted, 230. f. I 

2. A perfon in the cuflody of a w^«. 
ger, who has not his bail ready upon 
•I habeas corpus to the king’s bench, 
mutt be recommitted to tlie marflial, 

230. (N) 1 

3. A jutticc of the peace may lawfully 


• commit a perfon who refufes to per« 
form a duty which the juftice is au- 
thoriied to require. Page 230. f. 2 

4. All perfons, as well private as official, 

having a right to apprehend for trea- 
fon or felony, are juttified in carrying 
their prifoner to the common gaol ; 
except that oncers ma^ do this by the 
command of another, and a prevata 
perjo/t QtiniiOl, 23*. f. 3 

5. And it is mott advifablc for private 

perfons^ who may apprehend another 
for treafon or felony, to carry him 
before a magittrate, that he may,#^/ 
jueb magiftratcy be committed or bail- 
ed, 231 

6. The privy council, or a fecrctary of 
ttate, may commit for high treafon, 

• . . 

7. The quettion examined, whether a 

fecretary of ttate^ not having a powey 
to examine upon oath, can have a 
power to commit, 231. (N) 

8. The common law of England knowt 
of no lucli committing magittrate as 
a fecrctary of ttate, 231. (N) 2 

9* The fcveral cafes in which commit* 
ments have been made by fecretariei 
of ttate, 232. (N) 4 

10. Commitments mutt be to fome 
prifon in England y and regularly ic 
ought to be to a common prifon, 

230, 231 

11. By 31. Car. h c. 12. whoever fhall 

fend a fubjedl of W priioner into- 

Scotland, Ireland, Jerfev, Guernfey, 
Tangiers, or any of the king’s domi- 
nions abroad, fliall be liable to treble 
cotts, 500I. damages, and incur a 
preemunirc^ 2^2. f- 5 

12. By 14. Edw. 3. c. 10. the fheriffi 

*flia!i have the cuttody of gaols, and 

employ refponiible under-keepers, 

• 233, f. 6 

13. By 5. Hen. 4. c. 10. none (hall 
be imprifoned by any juftice of the 
peace, bat only in the common gaol, 

^33 

14. The king’s grant of the cuflody of 

prifoners 
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^Hfbners committed by jufticcs of 
peace is void« Fagi 253. f. 7 

i j. None can claim a prifoner as a fiPan^- 
chife unlefs he have alfo a gaol-deli- 
^cry, 23s 

16. By. 6. Geo. i. c. 19. juftices may 
commit vagrants and e/ier criminals 
either to the commoti gaol or to the 
houfe of corre£lion« >2331 234 

ly. An offender apprehended in one 
county for a • crime committed in 
another, may be brought before a 

c, juftice of the county where the of- 
ience was committed, 234. f. 8 

18. But it feems the (Ironger opinion, 

that fuch an offender ought to be 
carried before a jullice of the county 
in which he is taken, 234 

19. An offender may be committed to 
the next gaol where he is taken, whe- 
ther in the fame county oV nor, ib. 

10. By 23. Geo. 2. c. 26. k 24. Geo.z. 
c. 55. an efffender may be apprehend- 
ed in one county for ah offence done 
in another by virthe of the warrant 
being indorfed, 234. f 

21. If it be a bailable offence, he may 
be bailed by a julbce of the county 
in which he is apprehended. If it is 
not bailable, of he cannot find bail, 
he (hall be carried back into the 
county from whence the warrant ilTu- 
cd, and there be either committed or 
bailed, ib, 

22* If a gaoler refufe to take the charge 
of a f^on from a conltable, the town 
ihall keep him till the gaol-delivery, 

234. f. 9 

13. No one, without fpecial rcafons, 
can jollify the detention of a priioiSer 
out of the common gaol. 234 

24* Praftice feems to have authorlfcd 
a commitment to a meffenger for 
the purpofe of conveying him to 
gaol, 

25. By 31. Car. 2. c. 2. no perfon in 
cullody upon a criminal charge (hall 


be removed from fuch cuiiody uniefa , 
by habeas corpus^ or other legal writ; 
except where the conftable is carry- 
ing him to the common gaol, &c. 
&c. * page 1 84 

2^. By 2.' and 3. Phil, and Mary, c. 10. 
every jitftice of peace upon a charge 
of manflaughier or felony, (liail, pre- 
vious to commitment, take the exa- 
ihinadon of fuch prifoner, and the in- 
formation of ihofe^chat bury him, 
refpeding the faA and circumllances, 
and within two days after, ihall put ss 
much thereof as may be material to 
prove the felony into writing, and 
certify the fame to the next gaol- 
deli very, 235. f. II 

*?• The julliccs ihiill alfo bind the wit- 
neffes to appear and give evidence, 
&c. 235 

28. A juftice cannot detain a prifon^*’ 

an unnecclfary length of time und^Jf 
pretence of further examination : . 

is faid, three days is a rcafonable 

233 

29. A CoM!»:irMENT muft be in wri- 
ting, underhand and feai, exprefiiiig 
the magiftrate’s ofike and authoriiy, 
the time and place at Mhich it is 
made, and be d;redlcd lo the gaoler, 

236. i*. 13 

30. It may be made in the king’s hame, 
or tile name of the perfon who rnukes 
it, or it may be merely ujledhy him, 

23(^ f. 14 

31. The ufual claufe in a commitment 

defiring the gaoler to keep his pri- 
foner m hfc cullody, is merely ad- 
monitory, 236. f. 1 5 

32. A commitment muft fet forth the 
crime alledged againll the party 
with convenient certainty, or he may 
be diicharged upon habeas corpus, 

236. f. 16 

33. So alfo he may be bailed if the 
offence be loolely exprefled, ib, 

34. Commitments for high treafon. Or 
felony in general, are good> ib. 

35 * 
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It isfafe, but not neceffary, to fet 
forth iliac the party is charged upon 
oatli ; for where the magiftratc hath 
jurifdidtion, tite legality of his war*- 
rant does nc: depend upon the truth 
or falrttood of the information on 
which it is granted, Ps^e 257 

36. Every mittimus mufl have a lawful 

^ conciulion, 237. f. .’8 

37. V/hat fliall be faid to be alav/ful* 

co:ic!uhon, « 237 

38. By 3. Jac. I. c. TO, perfons com- 

mitted to gaol by jui'tices of the peace 
Ihail bear tneir Civn ciiargcs, whirli 
fiiall b.; levied by dKhcf;i upon theii* 
goods, &c. , 237,238 

39. By 27, Geo. c. 3. if the offender 

lliall not liave wherewith to defray the 
charges of hi s commitment, the judicc 
lhall order the treafurerof the county 
to defray the fame, 238. f. 20 

40. In y^iddkfcx the expcnces of convey- 

ing a priibner to gaol lhall be paid 
by tlie overfeers of the poor of the 
parilh where the pcrlbn was appre- 
hended, • , , ilnd^ 

41. By 3. Hen. 7. c. 3. every llieriiror 
gaoler Ih.dlcenify the names, See. 

of ihc’ir levcial prifoneis to the next 
gaol- delivery to be calendared, 

259. f. 21 

42. A prifoner lawfully committed can- 

not be dilcharged but by tlie king ; or 
by the grand jury indorfmg r>//5/v?- 
f//uf ; orhy acquittal by the trial jury ; 
or on proclamation by the gaol-dcli- 
very, ^39 

43. But a perfon committed upon aJuf- 

picion vviiich afterwards appears to be 
groundhi's,^ may be lawfully dif- 
charged, ilnd. 

CONCEALMENT. 
iStfj Court Leet. 

CONFESSION. 

How far thofe are excluded from bail 
who (hall appear guilty by confef- 
iion, 201. f. 40 

VoL. IIL 


1. By 6. Rich. 2. c. 6. if women after 
ravifliment confent to the ravidicrs, 
they Afall forfeit their ethtes, ^c. (o 
the next of blood, Pa^e 321, 322 

2. The confent of a woman under twelve 

) ear.s of age is conlidered as the con- 
fert of one under the years of diftre- 
tion ; and tiierefore fuch a female 
confeiuing fliall not lofe her lands, 
&c. , 325. f. 69 

3. J{ is not conciufive evidence of con- 

fent, that the woman liyed with' the. 
lavilher, and bore children to hi.m, if 
duriiig the whole time ilie was under 
his coercion, ibidi 

CONSERVATORS. 

1. Conferv^tors of the peace were by t}je 

common law either ex officio, or by 
commillion, 5 1 

2. The kinj is the principal conferva- 

tor, from whom all authority of this 
kind is derived, 5 1 . f. t 

3. Neither dukes, earlsi ncxr barons, are 

confervators, 5 1 

4. The lord chancellor, keeper of the 

feal, tiie lord hii;h lleward, the lord 
high conriable, the judges of king’s 
b.nch, and mafter of the rolls, are 
coiifci vators, 5 1 • f. a 

5. Hut neither privy counfellors nor fe- 
cretaries of ilate are confervators, 

51. f. t 

6* The jufticcs of every court of record 
arc confervators wiihiii their refpec- 
tive precinds, $1 

7. Every (hcrilF anc!tol*oner is a princi- 
pal confervator within the county, 5 a 

8. So alfo is every high and petit conu 

• itable within their refpedUve liinitSi 

ibid^ 

9. There were alfo^, by the common 

law, confervators of the peace by 
tenure, 52. f. 7 

10. Confervators of the peace by elec- 
tion were chofeu by the king’s writ, 

S3' f- 9 
It. £xtn- 


Ee 
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II. Extraordinary confervators of tlie 
peace were aHo appointed in tinges of 
danger, 53. L 12 

It. The power of confervators, 

SI. to 53 

CONSTRUCTION. 

See Statutf. 

CONSTABLES. 

See Arrests. Bail. Commit.. 

ME NT. 

c 

1. Conftahles are officers originally in- 

ilituted by the cominon law, and were 
not iirft appointed b/ the ftatute of 
Winchefter, ijj f- .13 

2 . The objeft of their Gffice is the 

prefervation of the peace, and there- 
fore they are autivorifed to arreft fe- 
lons, and all fnfpiciuus perfons, and 
to fupprefs affrays, 135. f. 34 

3. Their duty is to prefent all offences 
inquirable in the torn or leet, 133 

4. The conffabic is the proper officer of 

the juffice of the peace ; and bound 
to execute hb warrants, ibid. 

5. The office of conffable h wholly mi- 
nxfferiali and no way judicial, 

134. f. 36 

6. Upon fpoclal canfe a conftablc may 

appoint a deputy, 134 

7. By I. Will. Sc M:\rr, c. 18. Prote- 
ffant diiTcnfcrs defied to the office of 
conffable, who fcruple to take the 
oaths, may appoint a deputy, i^id. 

8. Both high and petit conffables are to 
be chefen and appointed and fworn 
in by the ftieriffin his torn, 135. f. 37 

p. A cuffom of chu/ing conffable' by 
cither the torn or the decenn.try is 
good, 1^5. f. 37. 

10. The cobrt leet has this power of 
common right, 13^ 

1 z. Slriare, If a cuffom to ferve the office 
by turns is goeff, 136 

la. The ffjcriff of the tom, and ffeward 


of the leet, having power to appoint 
conffables, have alfo power to re- 
move them. Page 136. f. 3S 

13. A fworn attorney, or rather officer 

of the court.s at Weftminffer, may 
have a writ of privilege to excufe 
him from ferving the office of con- 
ftable, 136. f. 39 

14. And no cuffom whatever can be 
pleaded againft this privilege, 1 36 

15. Praftifing barriftef.s, and fervants of 

members of parliament, have the fame 
privilege, ibid. 

16. An alderman of London is not com- 
pellable to be a conffable, 13b. f. 40 

17. A captain of the king’s guards has 

no privilege of exemption from forv- 
ing the office of conffable again fc a 
fpecial cuffom, 136. f. 41 

18. By 2. Gro. 3. c. 20. no fji jeant or 

private man ferving in the miliria, 
ihall, during fuch fervicc,be appoint- 
ed either a peace or a pariih officer, 
uiilefs he confents thereto, 136 

19. A praftifing phyfician ffiall ferve 

the office of conffable, ibid, 

20. But periiapa both the captain ( vh/r 

Ac. 17,) and pliyfician may be re- 
lieved by the king’s bench, if chofen, 
where there are lufficient beffdes, and 
no fpccial cuffom againff it, ibid, 

2 U Even a cuffom cannot exempt fit 
pf rfons from ferving tlie office, ibid. 

22 . A tenant in antient demr/ne is ll.-iole 

to ferve the office, 137 (>.) 

23. By 5. Ken. 8. c. 6. the wardens 

and fellows of the company of the 
iarbcr-f:,rgcom were exempted from 

the office of conffable, 137- f- 42 

24. By tl.c equity of this aft, and by 

cuffom, all fuigeons are allowed the 
like privilege, *37- 43 

By 18. Geo. 2.c. z$. which divid- 
ed from the ba>b:rs com- 

pany— all freemen of the corporation 
of furgeons (hal! be exempted while 
they praftife, 137 

26. By 32. Hen. 8. c 40. the prefident 
and fellows of the college of phyfi- 

clar.k 
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Clans (hall not be chofen conftables 
in l.ondtn. See. Page 138. f. 4.4. 

ft . This aft does not extend to any 
other phyficians, 1^8 

ft 8. By 6 % Will. 3,0 4. regular bred 
apothecaries are exempted during 
their praftice; 138. f. 45 

'•^9* By i. Will. Se Mary, c. 18. Piote- 
flant dilTenting teachers are exempt- 
ed, 138 

30. By lO. k fi. Will 3: c. 23. thofe 

who corivift hitrf;lars jh-jpUfun iiiall 
have a certilicate to difchar^c them 
from ferving the ofiice, ihld, 

31. By 31. Geo. 2. c. 17. perfonsat or 
above 63 years of ago arc 
minficr exempted from the oflice, ibid. 

32. A ratur.aHrcd foreigner excluded 

from offices of truft, is thereby ren- 
dered ineligible to the office of con- 
llablc, ibid. 

33. A c.Ilegc barber of Oxfird feetr.s 
exempted from tliis office, ihld, 

34. A younger brother of the Trinity- 

houfe is not, as fdch, exempted from 
the office of co*nii34)le hy the charters 
of tltat fraternity, ibid. 

3 5. In wha: manner a perfon chofen may 
be puniihed for refufing to ferve the 
office ; and how the iiidiftniciic niuft 
l;a:e the oJFence, 139.^46 

The king’s bench may award xknan^ 
damns to an inferior court to fwcar 
in, reftore, or difcliarge a perfon to, 
of, or from the office of coiillable, 

i.o. f.47 

37. A conflable is the principal peace- 
officer ; and it is ueceffary that every 
vill fhould be furniflied with one, 

140. f. 59 

38. Jnflices may not only fwear con- 

tables chofen at the torn or leet, but 
may alio nominate and Avear con- 
Babies on negleft of the iheriiFs or 
lords, X40 

3'9 JulHces alfo may difplace conBables 
fo nominated and fworn, • ihid. 

40. ^a-re whether the feffions ma^ not 
fwear in a conftabls unduly rejefted 
by the Beward of aket, fHd» 


41 • A Angle juflice may fvvear in a cun« 
Bable cnofen by the lect. 

Page 141 (N) 4 

42. In all cafes of necefficy juftices may 
chufe any number of conftables, ibid* 

43. Juftices had power to nominate and 

fw\;:ir conftables on,de/ault of the torn 
or leet, itl.f. 56 

44. By 13. k 14. Car. 2. c. 12. if any 
coriftMbie, &c. ftiall dit* or go out of 
tile p n ilh, any two juftices may make 
and f'.VLMr a new one, until the brd 
Hiall hold a court, or until t!ie next 

w'ho flnill approve of Jura, 01* 
appoint another, J^:c. iff I 

45. The juftices In feffions may dif- 

charge a confiablc .after the expira- 
tion of a year, and put dnother in his 
place, until the lot'd ftiall hold a court 
as aforefaid; 1 ; r . f» 50. 

46. But the feffions, by this ftatut^i can- 
not difc|)arge conitahJes cb^en and 
/worn in at the leet, J 5 1 . (N) 5 

47. An appointment by the fcffionJ for 

a year, or until others are chofen*^ is 
not good : the ftatute inuft be ftriftly 
purftied, 151 

48. The feffions, upon this ftatute* havo 
no power to appoint a conftabis;, but 
upon the default of the leet; iiid» 

49. The king’s bench will grant a 

nAiarraxto againft a conft^ble clefted 
at a veftry, and fvvorti in by the fel- 
fions, ibid, 

50. A confiable, &c. maf apprehend a 

perfon expofing a chiid in the ftreecs. 
See. 164. f. 19 

51. Where, in making an arreft, they 
need not Hiew their warrant, 18 1 

32. In what cafes they may execute » 
warrant out of their own precinfts, 

• 132.1.30 

53. Whetlier they have power to com* 
initfor bail thofs whom iliey have ar- 
refted, 188.194. 231 

CONSTABLE WMARSHAL. 

1. The office of high conftable of Eng- 
land was antiently hereditary, 

15. c. 4 
a. But 


Ee a 
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f . But fince the rci^n of Hen. 8. he has 
only been appointed pro hac 

Pa^i 15. c. 4 

3. The hiftoj'r and anticnt jurifdiflioa 

of the co.nftable, • ihU. 

4. The hiftory of the antient marflials, 

ihitl, 

5. By 8. Rich. 2.c. 5.00 picas concern- 

ing the common law fhall be heard or 
determined by the conftable and mar- 
fliiil, 16. f. 4. 

6. By 13. Rich, 2. c. 2. the conftablcs 
ihall have cogtiizance or contTavls 
touching deeds of arms and war (»ut 

'*of the realm, and of tiiirigs touching 
war witiiin the realm, not cogniz:i!;le 

. by the common law, 17. f. 3 

If the conflabic exceed this jurildic- 
tion, the pa Ay grieved ihail have :i 
privy fcal cllra^cd to the** con liable to 
furcealc his pica uniil it be dilcaffod 
in the LC uracil, ^ 17 

8. By I. Hen, 4. c, !4. appeals of things 

done out of the rcairta ihail be tried by 
the conftable, 17. f. 6. 

9. How far the court of the conftable 

and marflial hath cognizance of points 
of honour in get*er;il, 18. f. 7 

10. Whether this court can puiiirii ‘pri- 
vate perfons for niarllialling funerals, 

19. r, 8 

11. Whether this court cim be holdcn by 

the lord niarihal alone without the 
conftable, 19 

12. Whether this court can take cog- 
nizance of trcalon, ibid^ 

ij- In what manner, and by what law 
the court of the conitabJe and marfhal 
proceeds, 20 

14. It is queftioned, whether an infor- 
mation may not be brought in t*:is 
court by the attornc} -gcncrtil, ‘ 

22, f, 12 

15. This court, if it exceed fes juril- 
di«^ion, may be prohibited by the 
courts of common law, 22. f. 13 

16 This court, upon urgent necefiity, 
inay be holdcn by commiffioiiers, 
without the earl marfhal, 22 


17. The lord high conftable of England 
is by virtue of his o. lice a confer vator 
of the peaccj Pffgtr 51. f. z 

CONTEMPT S. 

1, Every court of record may impofe 

renfouable fines on all fuch as (hall b^, 
guiiiy of contempts iri the face of the 
coilrt, 6. f. 15 

2. It is faid that every court except 

the court lect, may alfo imprifon the 
ciT^mdcr, ‘ Md, 

3. It is a coiitempt to ufe opprobrious 

language to a judge ; or for an officer 
to rcfulc to do his dmy, fM/. 

4, The (he rift', in his torn, may fine for 

contempt, 126, 127 

j. And ilii;; fine ih’eds no other afi"ecrc- 
ment tiiaii the judge’s order, 

129. f. 19 

6. A commitment by the chief julHcc, 

tvithout ihcwlng any c;;ufc vvliatfo- 
cver, lhall be intended to be for a 
contempt, 200, 291 

7. Perfons comin^itei for contempts are 

not bailable, 199. 212. 221 

8. An attachment is gran table again ft 
perfons guilty of contempt, 272. f. i 

9. A contempt in the face of the court, 

or by confeiiion On cath,anay be im- 
mediately recorded, and the oftender 
coiriniitted and puriftied, 273 

10. On a contempt, complahml of hy affi* 
{Li vit, the court will d\i\wr order the 
ofiender to anfwer it, or malic a rale 
to llicvv cauie why an attachment 
fliould not iiTuc againli him, ihid^ 

11. If the contempt be of an exorbitant 

nature, alfc vling the court itfelf, they 
will grant an attachment in the firft 
inibnee, iifid. 

12. In whht manner the offender may 

purge the offence in anfvvering inter- 
rogatories, 274 

13. Where a flicriff flial! be in contempt 
for not executing a writ, &c. 

274. 276 

24. In what inilances the mifcondudlof 

attornies 
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. attoniies (hall be coniidered as con* 
teniptuous to the court. 

Page 276. 378 

15. Kow far jurors may be puniftiedfor 

contempts, 280. 285 

16. How far the conduft of inferior 

jud(res Hnll be thought contemptuous 
of the fuporior courts, 285 

17. In what cafes barrifters may be pu- 

niflicd for contempt, 286 

1 8. Gaolers mmy be guilty of contempt, 

&c. 2S7 

19. Peers of tlie realm are punifhable 

for contempts, &‘c. 289 

20. Tlie mofl: remarkable ii.llnnces of 

contempts, 290. 292 

21. Where perfons are puniftiable for 

contemptuous words or writings con- 
cerning courts, 292 

2 2. Of contempts to the rules and awards 
of the court, 

CONVICTION. 

Conviftion cAablilhes the guilt of the 
cfrende.*r, and,*by<lcll|oying the pro- 
bability of his innccencc, renders him 
incapable* of b^ing bailed, except by 
the fuperior diferetion of the king’s 
bench, 201. 225 

CONVICTS. 

Clergy. Transportation. 

CORONERS. 

I. Coroners were formerly the principal 
confervators of the peace, xoi 

r. They are of equal antiquity with the 
ihcrifis, Hid. 

3. Coroners are cither •viritttc or 

by charter, or by elediion, 101 

4. By the Aat. Weft, they (hall be cbofen 

through all fliires, of the molt fuffi- 
cient hiightSy who ftiall belt attach tbe 
pleas cf the cro :t 7 /, 101 

5. It is no good caufe to remove a co- 
roner, that he is not a knight, 102 

6. By 14. Fdw. j. no coroner fliaU be 


ciunen, unlefshehave fulEcienpn <bo 
county to anfwcr, Pf,ge 102 f. 4 

7- Coroners are eJeSed by the free- 
holders by virtue of the king’s writ 
iifuing out of, and afterwards return- 
ed ‘ntcj the chancery, 1C2. f. 5 

8 . Therefore their authority does not 
determine by the demife of the king, 

ibid* f. S 

9. The form of the writ for the elcdlion 

of a coroner, 103. f. 6. 

10. The coroner elected by virtue of 
this writ, fnall be fwornby thelheriff 
lawfully 10 execute his office, 

ibid, p 7 

11. If he is infufticient to pay his fines, 

&c. the county, as his fuperior, IhaH 
‘ani'wer for iiirn, ibid. f. 8 

12. By 28. Edw. 3. c. 6. all coroners of 
countici ftiall be chiften by the free- 
holders at full county cogrt, 

f. 9 and 10 

13. The Ulng may claim the franchife 
of appointing coroncia by preferip- 
tions. And other lords may claim 
it by grants from the crown. No 
fubjcA can claim it by prefer! ption, 

ibid, f. 1 c 

14. Coroners may be difeharged by tho 

writ iff coronal are exoncrando for want 
of Icifure to cx'. cute their office ; or by 
being chofen verdcrori or for not hav-. 
ing lufficient property ; or for bodily 
infirmity, or old age ; and perhaps for 
following a trade, 104. f. rz 

15. This writ recites the caufe of bis 

difeharge, and then commands the flie- 
rilF to chufc another, ibid. 

16. The ifTuing of this writ is in tbe 
difcrction of the court of chanceiy; 
and the defendant muft have notice 
of the application made for it, 

ibid. (N) I 

1 7. The power of the old coroner is ipfa, 
fatio extinguifhed by the dedlion of 
a new one by the freeholders, ibidm 

18. The old coroner may controvert, 
the truth of thefuggeftion upon which ’ 
a \vrit de coronatore exontrandts^ is ob- 
tained by a commiffion from the 

Ee 3 chancerv^^^ 
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chinfer}% and on difprovirg it he 
fliall n<>r be rernored, or, if rt moved, 
refiored. Page lo^ 

19. A coroner may inquire of a felony 
committed on the arms of the fta, and 
on the fra between high and low 
water mark when the tide is out, 

105. f. 14 

ao. The coroner has jurifdiflion on 
board a veiTcl lying in a harbouri to 
take an inquifition of ftla de fty 

ihid (N) a 

How far a coroner of the county 
, may intem^eddle yidth offences done 
rp'Jthjn the verge of the court, and 
miceni^fa^ 'J05. 106 

The ftatute de o^cio co^onatoris re* 

C ted, which defenbes, very circum- 
flantially, the manner in which the co- 
roner fliall take an inquifitiqn of death, 

;o8 

23. This flatute is only in affirmance of 
the common law, and therefore the 
coroner (ball flill take inquifition of 
fuch as die, &c. in gaol, although 
this is hot direded by the ad, 

loQ. r. 21 

24. It is fufficient if the inqnifiiion (late 
that it was taken by the oaths of law- 
ful perjhns of the county^ allhou;^li the 
ad direds it to be by the oaths of 
perfons of the next adjacent towns, 

lie. f. 22 

.25. It mufi appear at wW place, and 
by what jurors, hy name, the incjuifi- 
tion was taken, and tl.at they were 
fworn, and perhaps, that they were of 
the next towns, &c. Hid, 

;6. *Ihe coroner has r.o manner of 
power to take an irqscft of death 
without a fOte^w of the body^ ibid, f. 23 

27. If a dead bedy be buried, cr fuf, 
fered to putiify, btfore the coroner 
hath taken his view, the offender ihall 
be amerced, • ‘ ‘ jii 

28* And it is indidab]e as a n ifdemea- 
noralfo, r/rV. (N) 4 

^9*. former, within convenient 
tiiT e, n ay cretr a buried bbdy to be 
Uken from Hxt grave in order to take 


his view, where it has been ciihrj 
omitted or infufficient, or where thej 
£rJl inquifition is quaflied, Page 1 1 1 

30. But this nsuf* be by order of the 
king's bench, who will excrcife their 
difcretion upon the time which has 
elapfed fub^cq^ent to the interment. 

Hid. (N) 

31. If a view cannot be had by the co- 

roner, an enquiry ihall be i^ad^ by 
juflices. See. on the teljimony of wir- 
neffes, ibid, 

за. None can take an inqueft, on view, 
in any cafe, but the coroner, ibid, 

33. The king’s bench will refufe to fil" 
a coroner’s inquifition, if, on an af- 
fidavit of the proceedings, it appears 
to have been improperly taken, 

ibid. {. 24 

34. It is not ncccffary that the *vienv and 

the inquifition fhould be both taken at 
the fame place, ibid, {. 2$ 

35. A coroner has no power to enquire 

of any acceflaries to a felony after the 
fad, ibid. f. 26 

зб. A coroner may ens;uirc of accejariet 

befare as well as of principals, and alio 
whether they did Jly for the offence ; 
for which figh they forfeit all their 
goods and chailels, ibid, 

37. 'J he coroner ought alfo to enquire 
into the circuiri dances, and ol the 
thing which caufed the death ; and it it 
hapi'ened from a bridge, &c. being out 
of lepair, the town lhall be airierced, 

ibid, 1. 28 

38, A coroner who is remifs in doing 

his ofiicp, on being fent lor, hiull be 
amerced, 112.1.29 

39* ®y 3- 7- c* I' the coroner may 

enquire if the townlhip have been ne- 
gligent in not ‘ apprehending a mur- 
derer; and if the coroner be remifs, 
and not make inquifition on the dead 
body, he fliall forjeit 5I. ihid. 

4c. An inquirnion by juflices, on the 
dcfauliof the coroner, n.ufl be done 
opinly, or it fliall be quaflieJ, 

ibid, (N) 7 

4s. A coroner 
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4T. A coronsr who impofes on his jury 
may be committed, Pa^re 1 1 z 

42- By 3. Hen. 7. c. 1. coroners fhall 
certify their inquifitions to the next 
general jgaol«delivery, &c. f. 30 

43. By 1. & 2. Phil, and Mary, c. 13. 
coroners (hall take the depofitions of 
the witnefTes in writing, and bind 
them over to appear at the next gaol - 
delivery, &c. &c. 

44 - By «• Hen. ^8. c. 7. if any coroner 
(liall not do his office hinil'cii, he ilial] 
forfeit 4.0s. 113.^32 

45. By 2J. Geo. 2. c. 29. coroners con- 
vided of extortion or ncgled of duty 
ihall be amerced and dirpiaced, 

ibU. f. 33 

46. Anticntly, the coroner’s jury, on 

acquitting a defendant, were obli- 
ged to find who did commit the fad : 
they now generally find tliat it was 
done by pstfons unknown, 1 j 4 

47. The high credit which the law pays 

to a coroner’s inquifition, ibui. 

48. Whether coroners may take inquili- 

tion of other /denies than ihol'e of 
homicide, * • f. 35 

49. By 4. Edw, I. the coroner may en- 
quire of treafure trove ^ and of royal 
fiihes, as Rurgeons, w'hales, &c. 

115. f. 36, 37 

50. A coroner in the county-court may 
receive an appeal of any felony or 
mayhem, upon pledges to the Ihcrilf 
to profjcute the fuit, ilia, f. 39 

51. But the fheriff mu?l be prefent 10 

receive the counter roUj or tlie appeal 
is not well received, 1 16 

52. A coroner cannot receive an appeal 

for an oiFence coiiimiticd out of his 
county, ibeJ. i\ 40 

53. A coroner may receive the appeal 
of an appro ver, or take the confeilion of 
a felony done in any county, ibiJ. 

54. Before Magna i '.harta, coroners 
might try offenders as well as receive 
accufatioiis againft them, ibid, f. 41 

55. But now no fheriff, conRablc, coro^ 

ner, or other bailiff of the king, fhall 
hold plca;( of the crown^^ ibid. 


56. The coroner may award procefs cn 
appeals, till the exigent. Page x z6 

57. And quiffreif he may not proceed to 

outlavory, ibid, 

j8. An appeal may be moved from the 
coroner by certiorari into either the 
king’s bench or chancery, dirededto 
the coroner and jheriff, but not to the 
Jher^ only, ibid, 

59. The coroner may receive the appeal 
of an approver without the prefence 
of the Iheriff ( vide j\fpra N. 5 1.9 and 
may award procefs liicrcon to out- 
lawry, except in a foreign county, 

117. f.^ 

60. Tiic coroner may record the con- 

fellion of liu’: breach of prifon of a 
fdon, kz, kz, ihidJ, 44 

61. Before 2i.‘ Jac. 1. c. 28. which 
aboliihe.^ the plea of landuary, he 
might take an abjuration, ibid, 

62* The law concerning fanduary and 
abjuiatirfh explained, ibid, 

6j. 1 he judicial aSt of one coroner is of 
equal force as if all the other coro- 
ners had joined in it, 118 

64. But in nnnijlerial acts all the coro- 
ners of the county muR join, //v./. 
6y Wcjl, 1. c. 10. no coroner 

ihall demand or lake anv thing fi\nn 
another I'or doing his office, ibid, f. 46 

66. By 3. Hen. 7. c. i. coroners upon 
every inquiliixon on view of a dead 
body fhall have 13s. 4d. ibid. i. 47 

67. By I. Hen. 8. c. 7. coroners ftiall 
do their office without any fee, 

ibid.f, 48 

68. By 25. Geo. 2. c. 29. coroners for 
every inquifition on view of a body 
not dying in gaol, fliall have 20s. and 
alfo 9d. for every mile they ihall 

• travel, over and above the 13s. 4d. 
above mentioned, to be paid out of 
tli^ county rates ; and for every in- 
quifition of a body dying in gaol, 
iuch fum not exceeding 2 os. as the 
quarter feifions (hall dircA, 119 

69. This aA only extends to coroners of 

counties, iiid, 

JO, A coroner’s record of an abjuration, 
£ c 4 or 
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tor confcflSon by an approver of felony, 
or of priibn breach, cannot be t raver- 
fed,. ' Pep iz^ 

yi. Bat the circumftanccs may be en- 
quired ofby wjtncfles, to inform the 
iconfeience of the judge, ibitL 

72. The coroner’s record of an cfcape 
cannot be traverfed, tkU. f. 53 
73 i The coroner’s record of a fli^^ht 
^ foiind Cannot be traverfed, nor the 
confequent forfeiture controuied by 
any fiibfcqucnt finding of the trial 
jury. Sid qttare» 121. f. 54 

74.. The coroner’s record of fek je/c, 
••fbeing moved by certiorari into the 
king’s bench, may be traverfed, 

ikid^L 55 

75. The court will not order the coro- 
ner to rttnrn the depofitioiis withciit 
fpecial rcafoii for it, x^.t, (N) 11 

76. The coroner poflefiVs a 
office as the liierifi’s fubililutr, 

&c. ^ ihid, 

77. Upon what occafions he fhal! exe- 
cute writs iniicad of the iheriff, iHd^ 

78. If a coroner take an irquifnion c^r- 
ruptiy, a melius inquirendum lhall ilirte 
to commijiloncrs, who ffia!! c.vanjine 
the faft by witnefib, ibid, u 56 

79 But where a coroner’?, intjulfjuon is 
quaflied for defef!^ of form, th.e coro- 
ner ihail again take tlie irouliitiuii, 

iiid, 

to. The chief jufiice cf the i-.ine'i be!.ch 
‘ is the fupreme coroner all ov\.t iine- 

14 Mtj 

COSTS. 

See Certior A fii. 

COUNSEL. 

fn what cafes cpunfellors arp liable to nij 
aitachpcr.tf 28 S 

COUNT. 

2. Where the count doth not parfue the 
writ. It fiisy be pleaded in abatement, 

326 

1^. for the form of a count in appeal, 

526:0331 


3. For the form of a count, or avowry, 
for the recovery of an amercement^ 

Pa^e 139 

4. Where a woman’s confent to a ra- 

* viflicr fiiall be taken by impUcatioii 

in a count in appeal of a rlipe, 

322. f. 63 

COUNTER ROLL. 

The flierifF fliall keep a counter- roll with 
the coroner, - iiS« i* 39 

C O U N T Y. 

Grand J;rRY. Jurors. Trial. 

1. RcguLirly all oficnccs arc to be dc- 

UTmlned in the county where they 
are committed’.; and the king cannot 
authoriie them to be heard in any 
other, 30. f. 19 

2. If the king grant a city the privi- 

‘ lege of being a county of itfelf, as 

(yloucefter, dlflinct from tlie county 
fn which it lie.^;, witii a rcfervaiioa 
thiu the juftices for the county may 
in in fuch city, it r^akes the city ft»r 
fucli purport: pflrt oK tlio county, and 
an iridiflment found in the city for 
an oifence comaiiitcd ir; the couiuy is 
good, / 30 

3. ily fpecial cuflom indictments of of- 

fences within a county iviay be taken 
in a place oat of it, ibid» 

4. The king may grant that indidmcnts 

' found in one county fhall be detcr- 

niirieJ in another ; bat the jurors muft 
come from the pr;'^p::r county, ibid. 

r. No judge of ailizc fliall fit in the 
county wherein he was born. 

^49 

C. By ly. Geo. 3- c. 74, the judges 
iodcings dpon the circuits fhall be 
ul:en to be both within the county ac 
large, and the county of any adjoin- 
ing city, 50 

7. How far juftices of the peace for a 
county may aft out of it, or within a 
liberty, 67 

8, la 
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$, In what county an appeal of death, 
larceny, or rape, mull be brought. 
Page 307. c. 35. 3 1 3. f. 47. 324. f. 71 

A coroner cannot receive an appeal 
out of the county for which he is co- 
roner ; but lie may receive an abju- 
ration, or the appeal of an approver, 
out oi his county, 1 16. f. 40 

IP. Jn what cafes a coroner may award 
procefs out of his own county, 

, n 7 .f. 43 

1 1. How far, and under what circum- 
ilances an offender may be ar reli- 
ed in one county for an offence com- 
mitted in another CFUe Commitment^ 

No. 17.), 234 

1 2. A city and county thereof, where 

they (hall be confidered as prima facie 
equivalent, 346, 347 

COUNTY COURT. 
^^^cTorn. Court Leet. 

COUNTY PALATINE. 

See Palatine. 

• 

COURTS IN dEftERAL. 

See ArriAL. Attach mekt. In- 
FERiouF Court. 

|. No court wliatfoevcr can poffcfs crU 
w/W'jurifdiciion, unlefs it fonie way 
or other dcr.vc it from the crown, 

I. f. 1 

2* The Icing cannot himfdf fit in judg- 
ment upon any indiilment, becaufe 
he is a party, 2* f. 2 

3. AntientJy, kings fat in courts as fpec- 
lators, and for the piirpofe of adding 
foleinnity to the proceedings, ihid^ 

4. The king has delegated all hxs power 

of judicature to the feveral courts of 
juitice, ihid* 

r. The known and cfiablifhcd rules» 
which by immemorial ufage prevail 
in courts of judicc, can only be al- 
tered by the Icgiflature, ibid* 

The king cannot give any addition of 
jurifdiAion to an antient court ; and 


therefore the common pleas cannot be 
auihorifed to Inquire of felony or 
treafon, Pago 2. 

7. The king cannot even grant a judi* 
cial ojjice for life, which has ufuaU^ 
been granted at will, ibid. f. 5 

8. The adminidration of juftice highly 

concerns the fafety of the fubjeA, ao4 
the law is, therefore, jealous of any 
kind of innovation, ibid* f. 6 

9. Commifiions to feize the property or 

iinprifon the perfon upon fufpicion, 
without indictment or legal procefs, 
are void, 3. f. 7 

10. The king cannot grant any new confc 

miffion not warranted by antient pre- 
cedents, ibid. f. S 

11. Judges mud derive their authority 

from tne crown by a legal comroif- 
iion ; and* they mufl ailo cxercife ic 
in a legal manner, ibid* f. 9. 

12. Where ahere arc divers judges of a 
court of record, the a6l of one of them 
is effeflual, except the commiflioti 
cxprefsly require more, ibid* f* 10 

13. By the common law, all patents of 

jullices of either bench, barons of the 
exchequer, ihcriffs, efeheators, com- 
iniQioners of oyer and terminer^ gaol- 
deii very, and of the peace, determine 
by the death of the king who madp 
them, 3*f*ii 

14. But no judicial office by charter fp 

determines, ibid^ 

15. By 7. & 8. Will. 3. c. 27. no com- 

million, either civil or military, lhall 
determine by the king’s death, but 
ihall continue in force for fix months 
after, unlefs fooner determined by the 
fucccflbr, 4, 5 

16. By I. Ann. c. 8. the fame isenafl^ 
cd of patents or grants of officers, 

4. f. 13 

17. Noi com miffion of aflise, oj/er and 
terminer, gaol-delivery, affociaiioDjOr 
the peace, writ of admittance, fi non 
omnes^ or affiflance, ihall be deter- 
mined by the death of the king, &c. 

> ibid^ 

18. No 
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tf« No procefs or proceedings in any 
matters criminal or civil (hall deter' 
inke by the king’s de^ch, itc. 

19. By iz. St. 13. WilL 3, c. z. the 
jud^s cofximiiTioners fhali be made 
fuamuu hne fi 5 f 

fo. By 1. Geo, j. c. 23. judges com. 
m>i!ic>ns {hill remain in force not* 
nhhftanding any demife of the crovvn« 
•nd the judges ib-ill only be remov- 
able upon the addrefs of both lusufes 
pf pariiatnent ; and their fj^ries ihall 

^ 1)0 paid out of the civil lift, j 

ai. All courts of criminal jurifdiiSbion 
maft be of record, as no other can 
cither fine or impri^onJ^ 5. f. 

No proceedings from a criminal 
court can be removed, but by writ of 
error or certiorari^ 6 

13. No averment can be taken tgainft 
the truth of any thing reiorded in inch 
a court, 6 

^4. AH courts of common law that have 
power to fine and imprifoii, are there* 

' by courts of common law, 6 

All fuch courts may injoin filence 
on paiu of fine and imprifonment, 

6. f. 15. p. 32 

36. How far. they may iinpriibn for 

contempts, ib. 

37. No judge of any court of record is 

compellable to deliver his opinion be- 
forehand, in relation to any queftion 
which may afterwards come before 
him, 6.f. 16 

2%. No judge of record can be puniflied 
for an error of judgment, 6. f. 17 

39. AH courts of reco d may difuha ge 
any perfon arrefted either in the face 
of the court, or during his going or 
coining, 6. f. 1 8 

See King^s Bench ^ Conjiable and Mar- 
JhaU High Steward* JJjixe. Oyer 
and Terminer, GGol-deU<very, JuJiices. 
Seffion. Court Lect. Torn. Coroner* 
Cmmijion* Adjournment. 


COURT LEET. 

1. A court leet is a court of record 
within a particular prcciodl, 

. II 

2. All who are now bound to attend the 
leet were formerly ^.obliged to fwear 
allegiance at the IheriiF^s torn, 153.^2 

3. The origin of courts leet, %h, 

4. Capitage is a recony)ence paid by the 

tenants to the lord for procuring tiie 
leet, ih, 

5* Capitage may be preferibed and dx- 
Arained for. Sec. ib. 

5 . No man can be within two leets at 

the fame time, ih. f. 3 

7. The inhabitant of a leet cannot be 

compelled to attend the iherifi’s torn, 
unlefs the jurifdi^Elion of the leet be 
limited, ib. 

8. A grand lect may oblige a certain 
number oFits inhabitants to appearand 
inquire of fuch offences as have n(;C 
been noticed by inferior leers, ib* 

9. The (heriff’s torn. may inquire of fuch 

offences, c^c. as have been neglefled 
by the leet, ib* f. 4 

10. If a leet be feized into the king^s 

hands, thofe who owed luit to it ought 
to attend the torn, 134 

U. To hold a leet is a franchife grant- 
ed for the public good, and not for 
the benefit of the lord, ib. f. 5 

12. It may therefore become forfeited 

by grofs acts of opprefllon and in- 
jullice ; or by omiiiions defeating the 
ends of its inAitution, ib. 

13. What ought to be the form of the 

caniion of an iudictoienl in the court 
leet, ib, 

14. This court has fallen into dilufe. 

Sec. 155; 

CUSTODIA MARESCHALLI. 

SeeCh. 6 , f. 5. Ch. 23. f. 4. 


C U S T 0 M. 
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I. Whether it be a good cudom to ferve 
the office of conHable by turns, 

Pa^e 136 

Whether the cuftom of any other 
place (hall prevail again(l.the privi. 
leges of the offices of iVeJiininficr 

136 

y Whether a cuftom to make lye-laws 
in a leet be good« 153 

CUSTOS MORUM. 

The king’s bench is the cujos morum of 
all the fubje^h of the realm, 10. 1. 4. 


D. 


DAMAGES. 

)n what cafes th^ appellant (hall render 
damages to the appcHee •for a fali'e 
appeal, 359. f. 13S. 10364 

DAY. 

Regularly the law makes no fraAipn 
of a day, 307, f, 34 

z. How the year and day in an appeal 
(hall be computed, 307 

3. In what manner an appeal mutt fee 

forth the day on which the fad was 
done, 33^»333 

4. No indictment can be good without 
precilely (hewing a certain year and 
day of the material faCls alledged in 

327 

DEATH. 

See Appbai.. 

•DEBT. 

Irj what manner the aCtion of debt ftall 
be brought to recover amerciaments in 
the torn or leetj 129. 13a 


In what cafes deceits, tending to iqipofe 
on the court, fubject the piFender to 
an attachment for contempt, 

Pagt 294 

DECENNARY. 

SeeToRft. Leet. 

PEDIMUS POTESTATEM, 

Justices op the Peace. 

DEER STEALERS. 

See Certiorari. 

DELAY. 

In what cafes Jnferior judges are liable 
to attachment for delaying the adnii* 
niftration of jullice, 287 

DEMISE. 

Whether all commiffions determine by 
the demife of the king, 4 

DEMURRER. 

An appellant may be nonfuited after 2 
demurrer and argument thereon, 

/ 337- f- 9S 

DEPENDING. 

1. Tt is a good plea to an appeal brought 

in the king’s bench, that another ap- 
peal of the fame offence is depending 
before the jujiices in eyre ^ even though 
the king’s bench be removed into the 
fame county, X2. f. il 

2. If an^appeiil be removed into the 
king’s bench from any inferior jurif 
didlion by certiorari^ it may be plead* 
td in abatement to any fubfequent ap- 
peal for the fame offence, that fuch 
appeal fo removed is dill depending, 

348 

DEPUTY. 
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DEPUTY. 

h JwJgfcs of the common law cannot aft 
by deputy, nor any way tranbfer their 
power CO another^ 3* f. 9 . 

a. Judgeaof the ecclcfiaAical courts may 
aft by deputy. :i, 

3 » if a condable can fnahc sl de- 

puty without rpecial caul'e. 133 

4. By I. Will. Se Mary c. 18. duTenters 
who are chofen conilables may ap- 
point deputies, 131 

f ^5. An efc?»pe fuffered by a deputy gaoler, 
only afTed s himfelf as to the ielony, 
but it renders his principal liable to 
fine, &c. 261. f. 29 

DE SON TORT DEMESNE, 

V 

|R what cafes t/r fin tort liemcfiia mufi an- 

> . ^\yer the whole of the replication, 

^64 

DETAINER. 

The court may "rant an attachment 
againll an attorney wlio hnproj^ci lj de- 
uins his client’s writings, 278 

3. An attorney is atuhorifed to detain 
WHtiri;>3 until be is paid his juil; lees, 

DIGNITY- 

|. By the common law, if a jnftice of 
syer and terming. r accepted of any new 
name of dii'nity, his conimiffion was 
iffi facio determjncd, 26- (• 6 

‘2. But by i.Edw. 6. c. 7. notwith- 
ilanding any ihig*s commijfioKcr ftiall 
fortune to* be created duke, archbi- 
il>op, marquis, earl, viicounr, blron, 
biPdop, kni;»ht, judge of either bench, 
ferje;«ni at law, or (hcrifi; {fit/ 
j. AL jfjfi a. c. 8. as xojhvnjls), he 
• (lull lemain commiiTiuncr, ib* 

3 Slyari'e if the dignity of a baronet be 
wiihin the equity of this iUtuic, ib. 

4. No name of dignity, under the de- 

’* jrec of noUJity, is lo hi^h s: to iVp- 


ply the want of a furname in legal 
pioceediugs, . Page l 39. f. lOl, 

5. A peer who has mere than one name 
of dignity, mull, in legal proceedings, 
be named by the moil noble, 

*269. f. 105 

6. The otn^lTion of %^namein dignity is 
a good pita in abatement, 

DISCOVERY. 

See Accofi PLicE. 

DISSOLUTION. 

Whctlicr a commitment by parliament be 
determined by a didblution, 

ch. 15. f. 74 

DISTRESS. 

See Sheriff’s Torn. Left. 

DOCTOR. 

Whether clerk be a good addition to a 
doftor in divinity, 3^4. f. no 

DOORS. 

See Arrest. 

DOWER. 

In what cafes a wife may have an ap- 
peal of death, although (he has no 
claim of dower, 308. f. 37 

DURESS. 

Art approver may difavow an appeal 
taken from him by durefs, c. 24. f. 20 


E. 

ECCLESIASTICAL COURT. 

^'.vCouRTy IN General. King^s 
Bench. 

ELECTION. 
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ELECTION. 

1. Antiently certain confervators of the 
peace were cholen by eiedlion of the 
freeholders at the county court, 

2. Where it is in the eledlion of the ap- 
pellee of an approver to wage battle, 

370 

ELISORS. 

If coroners do nc| return an attachment 
of contempt again ft flierilFs, the court 
will grant an attachment in the firil 
inftance againft the coronersj direded 
to eliibrs, 275 

ELOPEMENT. 

Where a woman elopes from her huf- 
band ihc (hall lofe her dowcr» but ihe 
may liill bring an appeal for the death 
of her hufband, f. 37 

ENEMIES. 

If a prifoncr be refeued by enemies, the 
gaoler is not liable to cfcapc, 

• 254. 257 

ENGLISH. 

Such {iddithns as were good in Lat;n, are 
now good in £ngli(h« 343 

ERROR. 

^wDjscon T I NUANCE. Certiorari* 
Process. 

1. An error in the proceedings of the 
court of the conltable and inarQia)^ 
cannot be remedied by writ of error, 
but only by appeal to the king, 2 1 . i. 1 1 

2. If an inferior court proceed after writ 
of error allowed, it is a contempt, 

f. 28 

E S C A P E. 

See BrE'AKINg Prison. 

I. If a coroner’s inqueft find that the 
murderer has. efc:.'ped, the townfhip 
ihall be amerced, but they cannot 
traverfe the record, 120. f. 53 


2. If the efcape be made out of ihr 
town, the hundred ihall be amerced, 
Pa^e 1^7 

3* A prifoner who efcapes and returnt, 
may be detained by Virtue of the ori- 
ginal procefs, , 175 

4. Doors may be broken open to retake 

a priibnor, lawofullj unified, who has 
made his efcape^ 184. f. 9 

5. There mull be an aHual arreft, or 
there can be no efcape, 252. f. t 

6. Tiie adual arreft muft alfo be jufiU 
fiahU\ for wherever an imprifonmenc 
is fo far irregular, that it will be t^ 
offence to break from it by force, it 
can be no offence in the officer to 
fuffer the prifoner to efcape, /i. f. 2 

7. I'he arreft muft not only be a&ual 

and jufiifi^ble, bat it muft be for a 
criminal matter, ih. f. 3 

8. The imprifonmer.t at the time malt 
be for the^ crime ; t!.erefor<. it is not 
criminal to fuifer a prifoner to efcape 
who is detained only for his fees, ex- 
cept the payment of them be part of 
the punilhment, and due to fome other 
per Ion than the gaoler, /i. f. 4 

9. To bail an unbaiiablc prifonery or to 
fuffer a prifoner :o go beyond the li- 
mits of his prifoii, arc efcapes, 

ib^ f. 5 

10. It is no efcape if the gaoler retake 
a prifoner ‘loithuut lofingfight of him, 

ib, f. 6 

11. If a gaoler kill a prifoner in endea" 
vourlno CO retake him, it is an efcape 

ib^ 

12. While the privilege of fanfiuary 

prevailed, if a gaoler conduced his 
prifoner through the limits offuch a 
^Vanchife, and he claimed the privi- 
lege, it was an efcape, ib. 

13. So jvhile purgation to thofe within 

clergy was allowed, if the ordinary 
permitted any one to free himfelf by 
it who was not intitled, it . was an 
efcape, ib, f. 8 

14. If a prifoner be refeued by enemies, 
the gaoler is not pur.:lhable lor an 
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Mcape» but otberivife if he be refcued 
fy Pagi 254. f. 9 

15. What efcapes are voLtJNTA«Y 
aad what negligent, eb . f. 10 

16. A gaoler who liberates his prifoner, 

with an intent to defeat either his trial 
or his execution, is guilty of a volun- 
tary efcape, ib. 

17. If an officer, not having authority 
to take bail, bail a prifoncr who is not 
bsulabie, it is a voluntary efcape, ib^ 

t8t A perfon who hath power to bail is 
guilty only of a negligent efcape in 
bailing a perfon who is not bailable, 

ib» 

19. But thefe diftin&ions ftem unfettled, 

and mull depend on the circumftances 
of each cafe, 255 

20. Wilfully to fufFtr the efcape of a ca- 

pital offender ffiall not' in all cafes be 
deemed voluntary, ib* f. 1 1 

fi. An officer making/k^purfuit, and 
perhaps without making fr^ puriuic, 
after a prifoncr cfcaped, may retake 
him either in the fame or anv other 
county, ib. f. 12 

aa. But if it be a voluntary efcape the 
gaoler hath no right to retake him, 

ib^ 

23. If a gaoler retake his prifoner after 
being fined, yet it does not avoid the 
fine, 256 

'24. If a gaoler, by negligence, lolcs 
fight of his prifoncr, he is finable for 
an efcape, though he retook him, 

ib. f. 13 

It 19 a good defence to an a^Un 
againfi a gaoler for an efcape, that 
he retook his prifoner upon frefh pur- 
futt after notice of his efcape, ib^ f. 1 3 

e6.‘ Every Indictment for an 
ESCAPE^ whether volontary or if&gli- 
gent, muft exprefsiy ihew that ne 
party was aflually in the defendant's 
cuftody for a crime, &c. 257. 1. 14 

ay . It is not fufficient to fay that he was 
in the defendant’s enflody, and 
charged fuch a crime ^ ihm 

aB* The indifkment muft (hew expreff. 
ly that the prifoner nnent at lar^e^ 


which is well Cxprcffed by exinAt ak 
largum. Page 257. f. 14 

29. The time when the offence was com- 
mitted for which the prifoner was iii 
•cultody, muff alfo appear : the rcafod 
of this rule, ib, 

3b, Every indiftment for a nfoluntarj 
efcape muft ailedge, that the defen- 
dant felonicc et ^uoUntarie perritfctcd 
the prifoner ad largum ire, ib» 

31. Tt muft alfo Ihev' the fpecies of crime 
ior which the prifoncr was in cuftody, 

ib, 

32* It feems that an indiflment for a 
negligent ejiupe need not ffate the par- 
iicular crime, it. 

33. Where a prifoner is committed to a 

f raoler by the court, if the gaoler (hall 
ail to produce him on demand, the 
court will adjudge him gnilty of an 
efcape without further enquiry ; for 
he (hall be concluded by the recoid 
of commitment to deny that the pri- 
foner was in his culiody, 258. f. 1 3 

34. But in cafe of other commitments the 
efcape cannot be pnnilhed until it be 

PRESEN 1 EL, 1^. f. 16 

35. By fat.H'eJl. l. c. 3. nothing fhall 
be demanded for an efcape until it be 
fo adjudged by the jufices in eyre, 

tb- 1. 17 

36. This flatute does not reft:aiii the 
kings bench from receiving preft’iii- 
ments for efcapes, ib. f. 1 g 

37. By 3 1 . Edw. 3. c, 14. the efcape of 
thieves, felons, &c. to bj judged by 
the king’s juftices, fhall be levied from 
time to time, &Cb 259. f. 19 

38. Jufticesof gaol-delivery may punilh 
juiiiccs of the peace for a negligent 
efcape in admitting perfons to bail, 
who are not bailable, ib» 

39. By- 1- Rich. 3- c. 3. jufticesin fef- 
fions are autliorifed to enquire of all 
manner of efcapes of peifoiis impri* 
foned for felony, ib. f, 20 

40. Wherever an efcape is finable, the 
prefentment of it is traverfable, 

ib. f. 2S 

41* Where 
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. Whejc the ofTence is amerciahle only, 
there the prefenrment is of itfelf con- 
clufive. Page 259 

42. Voluntary Escape amounts to 
the fame kind of crime, and is punifti- 
abie in the fame degree as the offence 
of which the parly was guilty, who 
has efcaped, f^22 

is equally an efcape, although the 
^ p-rfon cfcaping be under the arreff 
"" and not adually ccmmicted to gaol, 

• . /A. 

44. Tt is not material whether the pri- 
foner who cfcapes were attainted, or 
only accufed, ib. 

45^ if it be any excufe for fuf- 

fering a voluntary cfcape, that the 
prifoner had been acquitted on an in- 
diftment of death, and was only de- 
tained till the year and day for the 
appeal expired, ib, 

4.6. A gaoler who has wrongfully af- 
fumed the cudody of a prifon, is 
equally liable for fuffering an efcape 
as if he had been the rightful oScer, 
260. f. 23 

47. If the warrnnt’exprefsly charge the 

perfon committed with treafon or fe- 
lony, the gaoler (hall be puniilied for 
fuffering his efcape, although the war- 
rant may in fume other reipedl be er- 
roneous, 2+ 

48. No efcape can amount to a capital 
offence, unlefs the caufe for which the 
party was committed were actually a 
capital offence at the time of the elcape, 

ih. 25 

49. Therefore in homicide, where an 

efcape is fuffered between the ftiuke 
given and the fubfequent death, it is 
only trefpafs, for it was not felony till 
the death happened, ih, 

JO. He who fuffers another to cfcape, 
who was in I is cuffody/rr/r/ewy, can- 
not be arraigned for foch an elcape 
as for felony t until the principal be at- 
tained, it. 26 

ji. But one accufed of foch an efcape 
may be indidled and tried for a mf* 
prifon before the attainder of the 
principal offender, H* 


52. And qu^re, if the commitment he 
for high treafon, whether the p' rCbn 
fuffering the efcape ilia II be tried as a 
principal until the perfon guilty ef ^ 
treafon be conviAed, Page 260. f. 26 

53. No one but the very perfon who 

iuffVrs it (hall be deemed guilty of o 
voluntary efcape, 261. £ 27 

54. But the principal gaoler may be 
fined for a voluntary elcape fuffer^ by 
his deputy, 

55* A gaoler de faSlo only is equally li- 
able for fuffering an cfcape as a g^ioler 
dejure^ ib» f. 2% 

56. A (hcrlfF is linb’c for an efeape 

fered by his ib. f. 29 

57. If a deputy gaoler be not fuiliclcnt 
to anfwcr for a negligent e/cv.pe^ his 
principal muff anfwer for him, ib^ 

58. ^are^^f a j??o]er who fuffers an 
cfcape hpv-* j» ejlatt in the office, how 
lar int- reverfioner may be puuiihed, 

’ ib, 

59. A ^voluntary efcape deprives the 

gaoler of his office, and the court, in 
their difcreiion, may ouft him for nrr- 
glhent f/capes^ 26a 

60. The puniihment for fuffering a ne- 
gligent cfcape is a fine, in a certaki 
lutn of money, to the king, ib. f. 31 

61. The diffindion between a fine and 
an amerciament, as they relate to (he 
punlffimcnt for fuffering elcapes, ib. 

62. A negligent efcape may be pardon- 
ed by the king before ithappeass 
but not a voluntary cfcape, ib. 

63. In what manner the ancient cosi- 
mon law puniffied the ofFimce of fof- 
fering negligent efcape, ib. f. 33 

64. By 5. Edw. 3. C. 8. any marflial who 

fhiill fuffer indictees or appelleesio efcape, 
•lhall be punilhed by half a year’s im-i 
prifunment and runfum at jhc kihg’s 
will, * 2^3 

65. By 19. Hen. 7. c^ 10. the coftody 
of oaols is committed to the (herifFs^ 

ib. f. 3j 

66. When a defendant for fuffering an 
efcape is brought up lor judgment, 
affidavitrmay be read both for and 

agaiuft 



i iAEhE OP PRINeipAL MATTBRU. 


him, in ag|ravation and in 
mitigation of his ponifliment. 

Page i62» Notes in the margin. 

67. Of Escapes bY Private Per- 
sons, 264 

68, If a private perlotf who hath an- 

other lawfully in his cuftody, whether 
trpoB an apreil by himfelf or another, 
he is guilty of an efcape, if he fufFcr 
him to go at large before he is deli- 
vered by law, i&» 

6g, If one private perfon deliver a felon; 
whom he has arreiled on fufpiciouV 
over to another private prrl'on who 
fuffers the felon to go at large ; both 
are guilty of efcape, ii. f. 62 

70. But not if he had delivered his pri- 
foner over to the prober oiheer, 

265. f. 3- 

71. If no ofEcer will receive fuch a pri- 
foner, thefafcil way is to deliver him 
to the towfkfliip, tUio are bound to 
keep him till the next gaol-delivery, 

ii. f. 4 

72. If the townffiip refufe to take charge 
of fuch priloner. Hill the perfon who 
made the arreit cannot difeharge him, 

a. 

73. The private perfon, to excufe him- 
felf, muft ihew what offifeer name he 
delivered his prifoner over to, :i. L 5 

74. A private perfon is punifhable in the 

fame manner as an officer for a volun- 
tary cfcape, ii. f. 6 

75. For a negligent cfcape he is punilh- 

able by fine, and iibprilonmdut, dt the 
difcreiioQ of the court, ii. 

E S Q^U I R E; 

Xn what cafes the title e/qu!fe is a good 
addition in legal proceedings, 341 

EVES-DROPPEk s/ 

Eves-droppers are indiAable iff the torn, 

144. f. 58 

E X A M I A T I O N. 

By z, 8 e 2- Phil. & Mary, c. 13. juftfees 
of the peace Ihall talu the examina* 


tion of psrfons accufed before them of 
felony, lhall put the Un>e into writ- 
ing, and thall bind over fuch of the 
ivitncdcK as can give material evi- 
dence to the next gaol delivery. 

Page 70. 11,2. 210. 23 f 

E X CHE CLU E R. 

See King’s Bench. 

E X C f S £. 

See Certior ARIA 

‘EXCOMMUNICATION. 

1. By the ^tit. Weji: peffons excom'- 

mumcate taken at the requeft of the 
bifhop, are denied the benefit of re 
pie V in, 201. f. 40 

2. If a defendant in appeal of death 

plead e^communkation in difability 
of the pbintiffi, juffices of gaol deli- 
very may bail till the plaintiff be ab- 
fol^cd, 215. 224 

O * 

EXECUTION. 

1. Juftices of gaol-delivery may award 

execuiiuii againll fuch priibners aa 
have been outlawed for felony before 
juliices of the peace, 3^. f. 7 

2. By I. Edw. 6. c. 7. perfons found 
guilty by juilices of gaol delivery of 
ireafon and felony, and reprieved, 
may be ordered for execution by fub- 
fequent juftices of gaol-delivery, ■ 

4l.'f. 17 

3. This power dors not extend to con- 

vi^ions before judges, of and tev 

miner t ' 42. f. 18^ 

4. And quart if by this ftatute they dan 

award execution, if the convkt has re- 
ceived judgment by the former judges, 
and then l^en reprieved, 43* 

5. If a woman in an appeal for death; 

take another hufband after judgment, 
fke Cannot pray execution, 309’ 


6 . ^uart 
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6. whether if the firft heir get 

judgment in an appeal of death » and 
die, his heir may fue out execution, 
Fa^eyi 

E*X E C U T O R. 

An executor cannot bring an appeal for 
. larceny committed on the property of 
iiis tcllator, for fucK an appeal being 
merely perfonal, it dies with the tef- 
tator, 3 <3 

EX OFFICIO. 

Set Bml. Arrest. 

EYRE. 

AND Terminer. Gaol- 
Delivery. 


F. 


F A M’E.’ 

in what cafes the common fame of the 
country will be a judihcacioii for ar** 
reillng'a man for felony, i6i. f. 9 

FARMER. 

" Farmer** is an infufficient addition in 
legal proceedings, he fliould be llyled 
“ hufbandman,’* 345. f. 116 

FATHER. 

I . A father cannot have an appeal for 
the death of his fon ; for he cannot 
be his heir, 309. f. 40 

a. A yoorifer fon cannot have an appeal 
for the death of his father, living an 
cider brother, rf. 

FEES. 

•t. What fees a coroner is intttled to, for 
taking an inqueft fuper vifm corf oris, 

xz8, 119 


E. If apriforier be acquitted, and de- 
tained only for his fees, it will not ba 
Criminal to fufier him to efcape, 

Page 2^2. f. 4 

3. If a prifoner be brought up by iaittUt 
corpus ad faciendum^ ISc. the court 
will not turn him over till the gaoler 
be paid all his fees, e 88. f. 51; 

FELODESE. 

t. The coroner *s inqueft of filo defi^ 
being moved, by certiorari, into the 
king’s bench, may be there traverfed 
by the executor oradminiftrator of ^ 
deceafed, and perhaps by the lord of 
the manor, lai.f. J; 

2. If no matter be depending in the 

king’s bench to make it neceSary, the 
court will not order the coroner to re- 
turn his examinations, tax 

'FELONY. 

I. In what cafes perfoas indiSed for fe> 
lony are replevifable. (Pldt Bail.) 

aoj; 

z. Where an arreft for felony is julliit- 
able, ch. 13 

3. Whether felonies by ftatute are in- 
quirable of in the torn, ch. 10. f. -5i 

4. Every appeal of ttuyhm ntuft be l.iid 

to be done feleaici, 299 

j. The word ftltnke is neceflary in ap* 
peals of every kind, 327. 339 

FEME COVERT. 

Su Husbahd akd Wira. 

FENS. 

Srr Certiorari. 

FIAT. 

Su Certiorari. 

FICTION. 

I. The fiftion of law, that in morder the 
death (hall be fuppofed to happen at 

F f the 


Vot. III. 
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the time the ftroke. Sec, was given » 
ihall be foconilrucd in rcfpedloMhofe 
only who gave the wound i Page 259 

2. And as to Tome purpofes fuch a fic- 
tion iliall not extend to convert the 
irefpars, which alone cxifts between 
the Broke and the death, into a fe- 
lony, 333 

FILING. 

See Appeal. Amendment. Cer- 

> TIORARI. 

FINES. 

1. Fines impofed by the (herifF in his 
torn ought to be feverally impofed on 
each particuLir ofiender, and not 
jointly upon the whole of them^ ex- 
cept where a whole vill ir fined« 127 

2. The iheriiFin his torn may impofe a 

fine on all fuch as are guyty of a con- 
tempt in the face of the court, &c. 
&c. ti. 

3. In what manner fuch fines may be 

recovered, 128 

4. The punifiiment for fuffering a ne- 

gligent cfcape, is inflifting the pay- 
mcMit of a certain fum of money to be 
paid to the king, which feems, mofl 
properly, to be a fine, 262 

5. The diftinaion between a fine and an 
* amerciament, 

6. Where an appellant ihall be fined, 

359 

FLIGHT. 

Forpeiture. • 

t. In what cafes goods fliall be forfeit* 
cd upon the coroner’s finding ^fugam 
fecii. III. t. 27 

2. On flying from an arreft, if 2fugam 

/eat be, found, the goods of the offen- 
der arc forfeited, 240 

3. Whether fuch a finding be traver- 

fible, tzz 


FOREST. 

1. How far thofe who are imprifonti 
/or the /oreft are replcvifable, . 

Page 199 

2. How far the proceedings for the /areji 

are removable by certiorari before 
conviAion, it. 

3. A <vi/nc may come from a foreft, j 

FORFEITURE. 

I 

1. Principal and acceflary before upon 

a /ugam fecit being found by the co- 
roner, forfeit all their goods and chat- 
tels, 1 1 1 

2. The right to hold a court lect may 

be forfeited by bare omiflions, which 
difappoinr the ends of its inliitution, 
as well «s by atXs of grols and palpable 
opprefiion and injultice, 154. f. q 

3. What a£ts ihall forfeit a^ecognizance 

of bail, 12;, 128 

FORGERY. 

1. Forgery is not within the jurifdiftion 
of juiliccs of the y cace, 77, 78 

2. In what cafes the forger of writs and 
other proceedings of courts may be 
proceeded againll by attachment, 

294 

FRACTION. 

Rf’gularly the law makes no fraflion of 
a day, 307. f. 34 

FREEHOLD. 

None but freeholders ihall be elcdtors to 
the office of coroner, 103 

FREE PLEDGE. 

1. The nature of it, ^ ^ 128 

2. All perlons are bound to^e^f fume 

frankpledge, 126.133 

FRESH SUIT. 

I. If a gaoler, upon frefh fuit, retake a 
prifoner without lofing fight of him, 

it 
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it ihall not be cOoftrued an efcape : 
but oihcrwife if he kill him in the pur- 
fait, 253. f. 6. 256. (. 13 

2. Reftitution of goods in ati appeal of 
larceny is the neceHary conf qiienco 
of making frefli I'uic after the oifVnncr, 

314. f. 50 

3. Antienlly tlie party, to make frcfli 
fuit, ought to have railed the hue and 

'cry, 3>5f-S' 

4.. Now if the party be Cfiiilty of no grof's 
ncgleft in ciideavoarinjr to apprehend 
the offender, it is fui&cient frefli fuit, 

3 *S 

5. The frcih fuit fliall be enquired of by 
the jury who try the principal matier, 

315. f. 52 

6. Upon the finding of the frefh fuii by 
fuch jury, the court may award iciii- 
tution, 

7; How the court may enquire of the 
frefli fuit, and award rcflif.u .ion where 
the appelico is conviified b) confef- 
lion, ik 

8. The inqueft which inquire of the frelh 
fuit is a mere !nqu^*il of oftice, to f.i- 
li&fy the confcicnce of the judge, 

3]^ 

9. The ir.qucfl of frelh fuit is in the dif- 
cretioii of the court, 


G. 


GAME, 

See CsRTiOR/SRt* 

GAOL. 

See Commitment, 

1. By 14. Edw. 3. c. 10. the cudody 
of gaols is lejoined to the office of 
iheriifs, 233. f, 6 

z. By Hen.4.c. to. none (hall be im* 
piifoned but in the common g;aoly ii. 


3. None can claim a prifon as a fran- 

chile, unlefs'he have alfo agaoI-delS. 
very, • 233. f. 7 

4. By IX. & 12. Will 3. c. 19. ju(lice.i 

of the peace isre enabled to rebuild 
and repair the gaols at the expcncc of 
the County, 233. Note in marg* 

3. Every gaol in the kingdom is the gaol 
of the king’b bench^ lo. f. 5 

No perfon tan juftify the detaining, a 
priioncr in cullody out of the common 
gaol without lome fpecial caufe, 

234. f. 9 

GAOL-DELIVER Y!* 

See Assize. Oyer. 

1. The commifiion of gaol-dclivcry is a 

patent, in nature of a letter from the 
king ta certain perlbns appointing 
them his juftices, or two or three of 
them, tf which number fuch a parti- 
cular perfon is fpccially required to be, 
autborifing them to deliver his gaol ac 
a particular place of the prifoners then 
in it, 37* * 

2. For this purpofe it appoints them to 
meet at fuch a place, at fuch a 
time, &c. where the iheriff is com* 
manded to bring the prifoners, it^ 

3. Thefe commiffions mud be agreeable 
to nntient precedents, 2. 24. '37 

4. Indices of gaol delivery may, by the 

cernmon 1 <jw, proceed upon any in- 
diriment of fclory or irefpafs found 
before other judiccs againd any per« 
fon in the priicnthey arc commilScn* 
ed to deliver, 37. f. 2 

By 4. Edw. 3. c. 2. in a£Srthance of 

the common law, judiccs of gaobde« 
livery m^y deliver the gaols of pcfi* 

^ ibn.s indicted before juliices of the 
peace, 37 

6. Bijif juftices of ojfer and terminer can 

.only proceed i^gainil pcrfoiis indidted 
before themfelves, 37. f. 2 

7, Jufliccs of gaol-delivery have powet 
to take an indictment themlelves, 

■Sf* f- i 
i. Tliey 


Ff a 
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S. Th«y can only deliver the gaol by 
procUmation where there 15 no in- 
didtineiit. and by proper trial where 
there is onCi J^a^e 38 

9. Contrary to fomt opiricns, it is cer« 
Uin^ that jutlicc&of gaol> delivery may 

. deliver the gaol ot perfons coniinit- 
ttd far high treafon, 38. f. 4 

10. whether jisflices of ^aol-de- 
livery may receive an appeal againft 
acceiTarics to a felony, the principal to 
which is in the cailody of the gaol 
they are commiflioned to deliver, 

39. 296 

I ibjullices of gaol-delivery may take 
an indidlment againil one admitted to 
fcail* 39. (N) 1 

11. JuiKces of gaol-delivery, on procia* 
macion, may difeharge all pri Toners 
who are either not indifled or not pro* 
fecuced. But this power docs net ex- 
tend either to judges of ojrr and rrr* 
mitter, or jniliccs of the peace, 

39- 6 

13. Jiifiices of gaol- delivery may award 

eAYra/iaa againft fuchprifoners as have 
been onclawed for felony before juf- 
ticei of the peace, 39. f. 7 

14. JufUcesof gaohdfTivery have^ower 
alter their com million is expired, ei- 
ther to order the execution or the re- 
prieve of the perfons who have been 
.condemned before them, 40. f. 8 

15. They may by the common law pu- 

nifli thofe who unduly let prifoners to 
bail, 40. f. 9 

16. By 28. Edw. T. they may award 

prcccfs into a foreign county- againll 
perfons appealed before them by an 
approver, 40. f. 10 

ay. By 27. Ed. 1. c. 3. they lliall punifh 
fiierilFs for letting prifoners to bail 
contrary to the llaiuic of Wcllminller. 
fu^re, 40. f. •«! , t a 

a 8 . By 4 • Edw. 3. c. 3. they fliall punifh 
IheriiTs and gaolers lor de liverirg their 
r prifoners upon bail, when they are not 
Milablc, 40. f, 13 

> 39. And this ponilhmexiti though not 


exprclTed, Ihall be according to the 
ilatute of Weiimroller, 41. f. 14 

26. By I. Se 2. Will. & Mary, c. 13. 
jullices of gaol-delivery Ihall fine 
julUces of the peace and coroners^ ci- 
ther as to bailing prifoners, dr for not 
taking their examination, or the in- 
formation of the wicnelTes, or not re- 
ducing it to writing. See. Sec* &c. 

41. 112. 210. xjTS 

2t. By 4. Edw. 3. c. 10. juftices of gaol- 
delivery (hall puiiifii fii^riffs and gaol- 
ers refufing to take felons into their 
cuilody from confiables withoot being 
paid, 41 

22. By 1. Edw. 6. c. 7. prifoners con- 
victed of treafon and capital felony, 
who Ihall be reprieved by the jufiices 
of one gaol- delivery, may have judg- 
ment pafi*ed upon them by the judgei 
at a jfubrequent gaol-delivery, 

41. f. 17 

23- This ftatute extends not to convic- 
tions before juilices of q}>er and /rr- 
ai/'/irr, 42. f. 18 

24 It only extends to prifoners reprieved 
jungmtnt^ ^and”gives lubleqocnt 
commiinoners no manner of power 
over perloin condemned by former 
julliccs, 42. f. 19 

25. If a perfon condemned by formcf 

juilices plead a pardon befoie their 
lucceflbrs, they have no power to al- 
low it, 42 

26. The manner in which fuch a pardtn 

mult be pleaded, ih. 

27. SLbfcqueni juilices commiflioned by 

the next king to that who commiflioii- 
ed the former juitiees, have the fame 
pow er as if both commiflions had been 
made by the fame king, ib^ 

28* An enumeration of fundry flatuus 
riving iuriidi£iicn to jultices cf gaol- 
ddivery, 42. 1. 20 

29. By 6. Rich. 2. c. 5, juflices of gc'iol- 
delivery ihall hold their feiTionsin the 
chief towns of the ieveral counties, 

43* f* 21 

30. Joftices of gad delivery may award 
a 

31. Juflices 
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3t,}ul!!ccsbf gaol-dclivery may bail any 
perfon convidlcd be/bre them of ho- 
micide by miladventure or in fjf. 
defence, 213 

jz* The^ may bail a perfon convi£led of 
man (laughter, who has purchased his 
pardon after the feflion is determined, 

1^. 

33. So alfo if a man be convidled of man- 

(laughter before them againll plain 
evidence, tUby may bail him till the 
next feilioii, 1^. 

34. So alfo they may bail an appellee 
from day to day, who pleads excom- 
munication in difability of the appel- 
lant, 

3^. Judices of gaol-delivery have power 
to alTign a coroner, and therefore may 
take an appeal by an approver, 

373. f. j6 

GAOLER. 

Su Habias Corpus, No. 2, j. 

r. In what cafesf aolere (hall be liable 
CO an accachmens, * * 2S8. f. 3 1 

Z. They are puniihable by the judiccs 
of gaol-dclivcry for refufing to take 
the cullody of felons from condables, 

^2. f, 16 

GENERAL ISSUE. 

5^h3t pleas in bar to an appeal are con- 
fident with the general iiTue, 

357- f- *37 

GENERAL WARRANT. 

Scf Arrests, No. 38. 

The cafe of general warrants dated, 175 

GENTLEMAN. 

I# Gemrefus^ or ** Jrmtgery* are ci- 
ther of them good addition for the 
eftate and degree of a man; znigene» 
ro/a for that of a woman, 344. f. 1 1 1 

Where an appeal deferibes a party as 
^entUman who is not fo cither by 


birth or reputation, it will abne the 
writ. 103 

3. In what cafes fcandal thrown upon 
the charadfer of a gentleman was cog- 
nisable by the court of the conftaUe 
and mar(hal, as a court of honour, 18 

GRAND JURY. 

•Srr Jurors. 

GUARDIAN. 

Sie Appeal, No. 144, 


H. 

HABEAS CORPUS. 

Sec Bail,*No. 18. to No. 35. No. $6. 
106, 107. 119. X34, t35, 136. 158, 
if 9 - 

I • It is a contempt punifhable by attach- 
ment for an inferior court to proce^ 
after a haoeas corpus allowed, 

288* (• 28 

2. A gaoler is punKhabie by attachment 
ior diiobeying writs of habeas corpus, 

288.1.51 

3. It is no excufe for not obeying a writ 
of habeas corpus^ that the priioner did 
not tender h:s lees to the gaoler, ib» 

11 A M L E T. 

Whether a may come from a 
ha. T. let, 33 S» 33 ^ 

n E A D B O R 0 U G H. 

See Constable- 

H E I R. 

See Appeal. 

HERALDS, 

See Constable and Marshal.. 

F f 3 HIGH 
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HIGH CONSTABLE. >. 

See CpNSTABLE. 


HIGHWAY. 

£mCbrtiokari. Sheriff’s Torn. 

HIGHWAYMAN. 

See Robber^. 

The reward for apprehending and con. 
viAing a highwayman, fageib^ 

s 

HOMICIDE. 

See Bail. 

1. A perfon arrefled upon fujpicion 
pf homicide may be bailed by a juf- 
tice of the peacc« 197. f. 34 

E^cufable homicide not bailable by 
juiVices of the peace, ib. 

y In wh^t cafes a perfpn committed for 
homicide is replevifable, 

202. 2o6. 212 

4. Whether bailable by juftices of gaol- 

delivery, 206. 219 

5. In what cafe a prifoncr acqmitsJ of 

homicide may be remitted lopiif n, 
or bailed, 196, 197 

6. What fee is due to a coroner for talc- 
ing an irqucu of homicide, i \ 8 

HOMINE REPLEGIANDO. 

See B Alls. 

HONOUR. 

See Constable and Marshal. 

H O S T L E R. 

Heftier** is a good addition, as coAi- 
iog pr'^perly under the notion of a 
myftery ; but be rr.ay be fue^ by the 
Edition of iahourer^** 345. f. 1 18 

HOUR. 

l. Omitting the hour in the count in an 
appeal is not fatal \ but it is fafeil to 
iofertit, ' 332. f, 8;j 


If the hour as well as day be fet for tit 
in alledging the offence of the prin- 
cipal, it is fatal to mention the day 
only in deferibing the offence of the 
accelTaiy, ^age 33a 

3. It is fuiSciept to fay the h& was done 
about fuph an hour ; and a nii(I»ke of 
the hour will not be material upon 
evidence, *ib. 

HOUSE OF CORRECTION. 

By 6. Geo. 1. c. 19. juftices of the 
peace may commit vagrants and other 
offenders charged with fmall cffcnces, 
cither to the common gaol or houfe of 
cprre^ion,as they lhail think proper, 

3153 

hue and CRT. 

1. The Iheriffin his torn may inquire of 
all thpfe who (hall levy hue and cry 
without caufe, or (hall lU'glcfl to levy 
it where they ought, 144. L 

2. Private perfons are bound to appre- 

hend offenders upop a hue and cry le- 
vied againfi ihlm, 16 1. f. 14 

3. Hue and cry is the porfuit of an of- 

fender from tcWii to town till he is 
taken, 157- f. 5 

4. All who are prefent when a felony i.s 

com milted, or ?i dangerous wound is 
given, are bound boih by common 
law and by ftatuie, to r.'iiic rhe hue 
and cry againil the offenders who 
elcape, ib. 

5. A man may lawfully raife it againff 

one who fets upon him in the high- 
way to rob him, ib. 

6. By 13. Edw. I. c. 4. hue and cry 

(hall be levied upon a fliangc r who 
(hall not obey the arreii ct the watch 
in the night time, ik 

7. By 21. Edw. I. ft. 2. it may beraif- 
ed againft trefpaffers in park's, ib, 

8. To levy hue and cry without caufe 

is confidcred as a diliurbaXi^e of the 
public peace, ' ib* 


9 : 
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The manner in which the hue and cry 
fnal! be levied. Page 158, f. 6 

10. By the ftuutcs of Winton, if the 

country will not anfwer for the bodies 
of fuch as commit robberies and felo- 
nies within forty days, by Icvyitij]; the 
hue and cry, the inhabitants where 
the oiTence was committed, ihall be 
anlWerable, dsc. 158 

11. But to make the country liable, the 
robbery muft be open and violent, and 
not done in^any houfe, 158 (N) 

] 2. But it is not necciTary that it fliould 
be done in the public hijhivay ; if 
committed in a coppice it is fuflicicnt, 

158 (N) 

13. By 27. Rliz. c. 18. the inhabitants 
of -every hundred where the offence 
ihall be committed (hall pay half the 
damages recovet cd againfl the hun- 
dred for negledling hue and cry, 158 

14. No hue and cry (hall be deemed 

fufHcienttUnlefs made both with horfe- 
men and footmen, 159 

1;. No perfon robbed (hall maintain 
any afllon upon thefe ftaiutcs, unlcfs 
he give ini mediate intelligence, and 
ivithin twenty days before the aftion be 
examined before a magidrate, &c. it, 

16. By S. Geo. 2. c. 16. ihe perfon rob- 
bed mull alfo give notici; to a con- 
ftabie near the place, deferibing the 
particulars of the robbery, 

ih, 

i*]. No hundred (hall be chargeable, if 
the felons be apprehended within 
forty days after notice, ^c. in the 
Gazette, iL 

18. By 22. Geo. 2. c. 24. no perfon fliail 

recover more than 200I. ur.l.is two 
perfons are in company at the time of 
the robbery, ifeo* 

19. Nor by 30. Geo. z. c. 3. and 

4. Geo. 3. c. 2. unlefs three pertons be 
together, if the plaintiff is receiver of 
the land-tax, ib, 

20. Thofe who are taken upon a hue 
and cry arc irrcplevilable by the Ifa- 
tute of Wcilminilerj 202 f.41. 


hundred. 

See Escatk. Hue and Cry, 

HUSBAND AND WIFE. 

1 . A /me ckfirt l>cing appealed with- 
out the hufound cannot have damages 
on her ac(|uitt:il ; Jfd quare, 

{. 14, 

2. A confpiracy may be fuflained at 

common iaw by hu(band and wife, 
for a malicious appeal againd the 
wife only, ^65 

3. If a hufbind and wife are «ipp*ba!ed 

and acquitted, they (luill have a joint 
judgment for the damage to the wife, 
and (hall have fepaiate executions for 
their feveral damages, 36;, 366 

4* An appeal lies aguinft a feme covert 
without taking notice of the hulband, 
, 313. f. 46 

5. But a wife cannot bring an appeal 

without her hulband, 321 

6. In an appeal, the addition of the 

place of liabitation of a wife is fuffi- 
ciently (hewn by (hewing that of the 
hulhaiul, 346, 347 


I and J. 

I D E O T. 

ffrerArPEAL, No. 56. AFPROTEIt, 

No. 6. 

IMPARLANCE, 

Where an appeal may be abated before 
and after imparlance, ch. 23. f. 102 

•IMPEACHMENT. 

A lord committed by the houfe of lords 
on an impeachment of treafon, and 
afterwards pardoned, cannot be di/» 
charged by the court of king*s bench, 
^Sedquare, if the epurt may not 
F f 4 bail, 
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ImiI. erpecially if no parUamrat be JOINDER or COUNTIES. 
StlipEf P«ge a 20 

See London. 


IMPRISONMENT. 

^COMUITUENT. ArkBST.HaBBAS 
COKPOS. 

INCENDIARIES. 

^ AasoNt 

• .INN OP COURT. 

Sw CtEaGT, 4th Vol. 

INQJIEST OP OFFICE. 

• ■ 

Sei Coroner. 

t 

I N Q^U I S I T I O No 

Se^ COROtiERo 

An inqnifition is an accufaiion, &c. found 
by jurors returned to itiquire of the 
particular offence oiJy which is in- 
2^(>, c. 25 

INSUFFICIENT. 

For theoffenceof taking infufficient bail, 

INTENDMENT. 

Sfi Appeal, 15;. 

I 

interest. 

S€§ EvibEiirx;i. 

INTERROGATORIES. 

Sti Attach lit NT. 


Wkere a triallhall be by a jury returned 
(tom two Qouiuics^ fage 242 


IRELAND. 
^//Addition, No. ioq. Justices 

OP THE Peace, Np. 56, 

IRONS. 

A gaoler is no way punilhable for keep- 
ing a debtor ip irons, 227. f. ja 


ISSUE. 

Ste Grnpral Issue. Challfngf. 
Jurors. Informaiidk qui I'am. 

JUDGE. 

r 

« « 

Sa Courts* Attachment. Bail. 
Oyer and 'J erminer. Gaol* 
Delivery. Assize. 

j U D Q M E N T. 

Sft Abjuration, No. 5. 

J U R I S D IC T JO N. 

Sft Justices op Peace. Court. 
King’s Bench* 

J. If a man have a honfe which (Irnds 
* upon the precinAs of two leets, he 
ihall do fuit Rt that within thejurif- 
ditlion of which his bed-chamber lies, 
9c. r. 14 

4. A coDrt ihall not be prefumed to 
have juriididtion where it doth not 
appear, 94, f. a*i 

In what cafes judges are paniihable 
for exceeding their juriidiflibn, 125 

JURORS. 
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JURORS. 


|. If the king grant a fpecial commif. 
fion for the trial of indidmcnts in one 
county which have been found in an- 
other, yet the trial muft be by jurors 
of the prdj)cr county, Piige 26 

Z, What is a proper place from whence a 
tvi/ae inaycomc(AVrApp a al,No.i 87. 
toaoi.) 265,266 

JUSTICES, 

See Oyer and Terminer. Courts. 
Bail. Proclss. Gaol-Delivery. 
Assize, 

JUSTICES OF THE PEACE. 

See Conservator.. Coroner. At- 
tachment. Sessions. Escape. 

Constable. £xaminatxon.Ba.il. 
Commitment. Arrest, 

Justices op Peace are of three dc- 
fcriplions, 1. by ftatute. 2. By 
charter or grant 3. By commii^ 

, 6on, • . , 54 

How Justices of the Peace are 

ordained. 

1. By 2. Fdw. 3. c. 16. Ttis ordained, 

that in every county, good and lawful 
men, &;c. jQiall be affigned to keep the 
peace, 55.r.t 

2. By 4. Edw. 3. c. 2. juftices alBgned 

to keep the peace (hall not bail thofe 
who are not mainpernable, and they 
(hall tranfmit their indidments to the 
juilices of gaol-delivery, 55* 2 

3. By 18. Edw. 3. c. 2. they (hall, with 

oihers learned in the law, be afBgned 
by the king’s com million to hear and 
determine felonies and trefpaircs in the 
fame counties, and to indid reafonable 
puni(hment, 55* 3 

4« By 34. Ediv. 3. c. 1. they (hall re- 
train' barrators, ^c. and enquire of 
pillers and robbers, and arreft fuch as 
they find by indidment or fufpicion, 
and put them in prifon, and take all 


that be not of good fame, 5;c. $:? 

Poge 56. 1. 4 

5‘ By 17. Kich. 2. c. 10. in every com* 
miifion of the peace two men of the 
Jaw fliall be aiiigned to deliver thieves 
and felons, j6, f. j 

6. By 2. lien. 5. c. 4. the juftices named 
Hi x\\c quorum, except, See, lhaJi be 
rrfiant in th^ fliirc, and make their 
fclCons four times a -year, 56, f. 6 

How Justices OF the Peace are 
cc.mmissiok*ed. 

1. The com midi on of the peace, aft(|p« 
having been ahered during feveral 
reigns, was fettled in the reign of 
Quetii Eliziibethiii its prefent lorin, 

57 

2. The fubdance of the commiflion of 
the peace !latcd, 57. i\ 9. ^8. f. 13 

3. All commidions of the peace mud be 

in the kind's name, 73. f. 53 

4. I n what manner the king may grant 
coin midions to the mayors of a town 
to be perpetual julhees of the peacc« 

73 ' r. S3 

How Justices of the Peace are 

to be qu Al.lFIEl?. 

X. By 5. Geo. 2. c.i8. & i8.Geo.2.c.20. 
no pcrlon (hall ad as a juiticc ot peace 
who has not an eltate, freehold, copy- 
hold or lor years determinable upon 
life, of the clear yearly value of j ool. ia 
England or Wales ; or the immediate 
reverlion or remainder in lands, te- 
nements, or hereditaments lc?aled for 
cne, two, or three lives, or for term 
of years, determinable upon one, two, 
or three lives, upon rel'crved rents of 
the clear yearly value of 300I. 58. (. 14 

2. By 18. Geo. 2. c. 20. no perfon 

(hall ad as a judice of the peace until 
he haf taken the oath as therein de- 
feribed, 59 

3, A copy of which oath (hall be given 
from the records of the iediot!, and 
fuch copy be admiiicd as evidence, 

sy* *s 

A By 
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4. By 1 8. Geo. z.c.zo.f. 3. perfon«afting 
as jufticcs of peace A^ithoui having 
taken the oatn> or bring qualified, 

, /hall forfeit jool. to be recovered 
by adion, and the proof of the qua- 
lification to lie upon the defendant^ 

fio. f. 16 

5. Dy i 3 . Geo. 2. c. 20. f. 4. if 
the defendant in any fuch adieu (hall 
intend to infid on any qualification not 
fpecifi.’d in the oath, he (hall give a 
written notice thereof to the plaintiff 

. to. f. 17 

6. By 18. Geo. i.c. 20. f. nolands, 

tenemencss or hereditaments, not de- 
feribed in the oath, or in the notice, 
/hall be ad mitr'd on the trial of fuch 
adion as any part of the qiialifita- 
tica, 6o.f.i8 

7. By 18. Ceo. 2. c. 20. f. 6. where 
the quilification eilates are with ether 
eftates incumbered, the eihtcs dc- 
feribed in the o:ith and notice lhallbe 
taken 'o be incumbered only fo far as 
the other efiates are unable to pay', 

61. i. ig 

8. By 18. Geo. 2. c. 20. f. 7. where 
the qualification, or any part thereof, 
confills of rents, it fiiail b^ fuHicirnt 
to fpecify in the oath and notice 
fo much of the efiates out of which 
the rent iifues as fiiall be of fufiicLiit 
value to anUer the rent, ii, f. 20 

9. By 18. Geo. 2. c. 20. f. 8. if the 
informer be nonfuited, Ccc. the de- 
fendant (hall recover treble cofis, 

a. f. 21 

|0. By 18. Geo. 2. c. 20. f. 9. only one 

i penalty (hall be recovered from the 
ame perfon, ii, f, 22 

1 1 . By iS. Geo. 2. c. 20. f. to, no fub- 
fcquent adion (lull be maintained for 
offences committed prior to the frll 
adion, if. f. 23 

tz. By 18. Geo, 2. c. zo. ft ,11. the 
adion mull be commenced within fix 
months after the fad committed, 

62. f. 24 

13. By i8.Geo.2.c.20.r,i2.the ad not 
to extend to any city or town being 
SL county of itfelf,OT to any other city, 


town, cinque port, or liberty having 
jufticcs of the peace. Page 62. f. 25 

14. By 18. Geo. z. c. 20. f. 13. the 

ad (hall not extend to any peer, 
privy counfellor, judge of the king’f 
bench or common pleas, baron of the 
cxchcqu.T, attorney or lolicitor-ge- 
rcral, juftice of the great feilion in 
Wales, peer’s eldcil (on, or member 
of parliament, if. i. 26 

15. Or by 18. Geo. 4. c. 20. f. 14. to 
board of green cloth, commiilior.ers 
of the navy, fecretary of llaic, &c. 

ik {. 27 

x6. Or by 18. Geo. 2. c. 20. f. 15. to 
the univerfitics of Oxford and Cam- 
fridge t 63. f. 28 

How Justices are to take oath 

OF OFFICE. 

1. On renewing the commilfion of the 

peace a writ of dedtmus potejhiinn 
iiTues out of Chancery, direded to 
fome antit ril jullice or otlv r perfon, 
authnrifing them to take the oath of 
the perfop appointed, and to rciuin 
the fame into the court of chancery : 
to which oath tf ojj'ce aie fevcrally 
annexed the oaths uf Jupremacy and 
allegiance^ 63. f. 29 

2. The form of the oath of office ft:iicd» 

if, f. 30 

3. By I. Geo. 3. c. 13. juftices of pc:;ce 
who have taken tiici.aih of oiiicc uiiiL r 
one reign, and aic re -appointed by 
the fuixelfor to lite cioa n, may liCt 
without taking the oaih again, 

64. f. 51 

4. By I. Geo, 3. c 13. f. z. the onth dial* 

bci egillered by ine clerk of the peace, 
&c. ih, f. 32 

5. By 7. Geo. 3. c. 9. p' 'fons who have 
once taken the oath fnall not incur 
the penalty by omitting to take it 
again on being re-appointcd, 

65. f. 33 

6. Jufticcs of the peace are iii gcn.ral 
in.lcmnified ior not having taken the 
oaths, pTOvidled they iiave propcily 

qualified 
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IjualiEed thexnfclves to zSt as jaf. 
tices, , Page 6 ^. notis 

Who are excluped from peinq 
Justices of I^eace. 

1. No coroner or IherifFlhall be a juftice 

of the peace during his continuance in 
office, 65. f. 34 

3. But a juftice of peace being created 
a peer, whechor temporal or fpiriiual, 
a knight, a judge, or a ferjeant, will 
not take away his authority, i 6 , f. 74 

3. By 5. Geo. 2. c. 18. no attorney, 

folicitor,or proiftor, (hall be a jufticc 
ot peace for a county during his prac- 
tice, /^. f, 

4. By 9. Geo. c. 30. commilTioners 

of the navy may adt as juftice.s of the 
peace in all places whatioever rel'pcd- 
ing perl'ons charged with forging fca- 
men’s wills, tickets^ letters of attor- 
ney, &c. 66. f. 36 

What statutes may pe execut- 
ed BY A JuST^pB OF the PeACE. 

• t 

!. Jufticcs of the peace may, by virtue 
of their commiiTion, execute all lla- 
lutes whatfoever made for the prcler- 
vation of /he peace, ib, f. 37 

2. But jufticcs of the peace cannot exe- 

cute a ftatute in the cafe of a new. 
created offence, unlefs authority be 
given to them for fuch purpoib in 
exprefs words, 67. (, 38 

3. Inftances of ftalutes which they can- 
not execute, '^*39 

4* % *5* Car, 2. c. 8. a juftice of the 
peace, if he be a commilTioner, far- 
mer, or fub-cominiilioner of excife, 
ftiall execute any ftatute relating to 
the excife, ib, 1. 40 

5* By 24. Geo. 2. c. 40. f. 22, ajuftice 
of the peace who is a brewer, inn- 
keeper, diftiller, or feller of fpirituous 
liquors, cannot execute any ftatute 
relating to fpirituous liquors, ib. f. 41 
By 26. Geo. 2. c. 13. a juftice of the 
peace who is a vidusller or maltfter 
not execute any ftatute relating to 


the faid trades, or to the granting of 
licences to publicans. Page 67. f. 42 

7 ? By 31. Geo. 2. c. 29, f. 32. ajuftice 
of the peace who iv a miller, meal- 
man, or baker, cannot execute any 
ftatute relating to the due making of 
bread, or the price andaffizc thereof, 

f. 

How Justice*; por a county may 
act within a liberty. 

I. Juftices of peace for a county have no 
coercive power our of the county, anij 
therefore orders of baftardy , mafle 
out of the couiuy are not binding ; 
but recognizances and informations 
taken by them in any place are good, 
68. f. 44 

2- By 9, Geo. j. c. 7, f. 3. if ajuftice 
of the peace for a county dwell in 
any city or other precind that is a 
county of itfelf, lituate within the 
couiuy for which he is appointed, he 
may grant warrants, take examina- 
tions, make orders, although fuch 
dwelling be out of the county, 

ib, f. 4j 

3. By z8. Geo. 3. c. 49. any jufticc 

adding for a county may ad as fuch, 
in any place within a city, town, or 
precindl which is a couiuy of itfeir, 
and fituated within, or furrounded by, 
or adjoining to any fuch county ; but 
the/ cannot intermeddle in any mo- 
tion arifing within fuch city, town, 
or prccindl, 69. f. 46 

4. Juftices of peace alb may, by the 
fpecial word.n of their commiftion, adt 
as well within liberties as without, 

ih. f. 47 

g, Jufticcs of the peace may execute 

* their office viithin a town which has a 
fpecial commiftion of the peace for its 
owif limits, unlefs fpccial'y excluded^ 
ib, f. 47 

6. If therefore the crown grant to any 
city to have juftices of its own within 
itielf, excluding the county jufticcs 
from intermcdd.iing therein in the or- 
dinary bufiiicls of a juftice of the 

peace. 
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peace* the a£ls of a county juflice 
therein are void* f. 48 

7. But if a ftatute give jurifdidiion to 
junices of the peace rcfiding near the 
. place IV here ofFences (hall be commit* 
ted* the julUces of the place and the 
county jullices have concurrent jurif- 
. di£lion, 1^. f. 49 

S. So a charter granting jurifdidion to 
borough magillraics does not exclude 
the county juUiccs from havingconcur- 
rent authority, cveept there he exprefs 
vt'ord& to that e£ed in the charter, 

ti. f. 49 

t 

9. By 15. Geo. a. c. 24. city judiccs 
may commit perfons apprehended 
within their limits to the houfc of cor- 
reftion for the county in which fuch 
city or liberty is fiiuated, if the in* 
habitants thereof conirtbute to the 
fupport of fuch houfc of correflion* 

• 70- 50 

10. By 14. Geo. 2. c. 55. jullices of 
peace for one county may indorfe 
warrants iffued by jullices of\hc peace 
for another county, for the appre- 
hending of felons who have cicaped 
from the county where the offence was 
committed, and admit the party to 
bail when apprehended, if the offence 
be bailable* 

11. By 28. Geo. 3. c. 49. any jufticc 
of the peace acling for two or mure 
adjoining counties may adl for each 
county refpedively, although the juf* 
lice do not refuc in the county, 

7 i.f. SI 

How Ffti JrsTicis or Peace may 

P ROC B E D ON IN D ICT MEN TS TAKEN 
BEFORE THEMSELVES. 

C 

1. SobfcqueTit juftices of the peace may 

proceed on indi^lments ukcA before 
ihcir prcdeccffors, 73. f. 54 

2. Juflices of peace cannot proceed on 

an tndi^lincnt taken before a corontr^ 
or judices of oyer and terminer and 
gaol^deiiverj, H, f. 54 


By WHAT NAME Justices OF Peace 

ARE TO BE PESCK.IBED. 

I • They may be named keepers of the 
** peaced* although they arc exprefly 
commiffioned by the name of “ jtf 
fices of the peace^^* Page 73. J. ^ j 

2. The defeription of juftices of the 
peace by the name of ^fafiers of our 

Lo>d the King to prejerme the peace. 
&c.’* is good, without faying the 
King\^ peace ih. f 55 

3. By 26, Geo. 2. c. 17. the a^s of 

juftices of the peace lhall be good, 
though they arc not therein dcfcribtd 
to be of the guorum, 74, f. 36 

Of the Justices iruthority in- 

felon y. 

1. Juftices have herein no power unlefs 

their C()mmiflion authorizes them to 
hear and determine /eluHies, which in 
general is given to thofe of the 
rum only* and a aniorari has been 
cjuafhcd becaufc it only mentioned 
jullices of.thcrpeatc, without addnig 
they were afligned to hear and deters 
mine felonies ; fed quart, ib. f. 3 7 

2. The claufc in the commifSon, to bear 
and determine felonies, gives juftices 
no jurifdidtion over an offence which 
by ftatute is fpccially appointed to 
juftices of oyer and terminer, 74 

3. Juftices of the peace have no power 

to take an indidlment on 5. £liz. 
c. 14. concerning forgery, 75 

4. Nor on 2. & 3. £dw. 6. c. 24. con* 
cerning acceflarles in one county to 
felonies in another* " ib. f. 38 

5. Yet by force of 2. and 3. Phil. & M, 
c. 10. and as all felonies include 
breach of the peace, juftices of the 

E eace may take examinations for apy 
iud of felony, and compiit the of- 
fenders* dfc. &c. ih. 

6. But as tbe 2. ft 3. Ph. & M. c. to, 
and 1. ft 2. Ph. ft M. c. 13. dir^t 
juftices to certify their examinations 
in homicide;^ they feldom proceed fur* 

ther 
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thcr In relation to any felonies, though 
within their commiffion, except only 
petty larcenies. Page 7; 

y, Jiiftices of the peace in England m^Y 
commit an offender againff the Iriili 
law for feibny, in order to be fent to 
Ireland, the offence being committed 
there, 76. notis 

£, A jafflce of the peace cannot take a 
perfon from the cuftody of the king’s 
bench and fend him to the county gaol, 
but he may, by* his warrant, charge 
him criminally where he is in cuftody, 

it. 

9. Two juftlces may take a recognizance 
for felony on the high feas, &c. &c. 

ib» 

10. Juflices may take an inquifition of 
muider if the body cannot be found, 

lb. 

Cf the rowER OF Justices in 

TREASON, PRiEMUMRE, AND MIS* 
PRISIOK. 

1. None of thefe offences arc within 

their commiftion, yet, being againil 
the peace, any juftice may apprehend 
the offender, " * 76 

2. They may alfo take the examination 
of fuch offenders, and the informution 
of witneffes. and bind them over, &c. 
purfuant to the ftatutes of Phil. & M. 

ib. 

J- By 3.^en. 5. c. 7, juflices of the 
peace fhall have power by the king’s 
commiftion to enquire of falic money, 
&c. 77. f. tiO 

4. By 5. Eliz. c. I- they may enquire 
of the offence of maintaining the 
pope’s power, ib, 6i 

j;. By 13, Edw. i. c. i. they may in- 
quire of offences touching tne fupre- 
xnacy, &c. ib. 62 

Of THE POWER OF JUSTICES OP 
Peace in inferior offences. 

1. Juflices of the peace are empowered 
to hear and determine all crcfpaffes ; 
which comprehends all inferior of* 
fences againft the peace, ik 


By the common law juflices of the 
peace have no jurifdidlion over forgery 
or perjury : the rcafon of it, 

Page 77 

3. Libels are indiflable before juflices of 

the peace, tb» f. 64 

4. A perfon may be indicted before juf- 

tices of the peace for being an extor- 
lioner or a night-walker, and haunter 
of bawdy-houies, 78 

5. Juftices of peace have j'lrifJiftion over 

all inferior ci lines whether mention- 
ed in their comniitnon or not, as be- 
ing againft the peace, ib- 

is WHAT ca'jEs Justices -of the 

Peace mat act though ik'il* 

RESTED. 

1. Juftices of the peace cannot, by the 
general rule of law, execute their of- 
ftcc in theii*own cafe, ib, f. 63 

2. By 16. Geo. 2. c. i3. Juftices. may 

acl in matters relating to the relief, 
fcttlement, and maiiitenarce of tho 
poor ; to paffing and puniihing of va- 
grants ; to the highways, and to pa- 
rochial afteftments, ahln.ugh rated to 
the charges of the par.lh in uitlcli 
they aA, ib, 69 

3. But on an appeal againft an order of 
removal thofe juftices who are rated 
to the relief of the poor in cither of 
the contending parifhes have nc right 
to vote by virtue of this ftatute, 

79. f, 70 


How PAR Justices of the Peace 
are imfowerhd to administer 

OATHS. 

By *15. Geo. 3 c. 39. any jufilce o^J^® 
peace may adniinifler an oath u” 
any ftftuie whereby a penalty i* 
rcdlcd to be levied, or a diftrefs m®°®* 

ib, f. 71 


How 
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ilow FAR Justices op the PEacb 

MAY ACT THOUGH HOT Ot THE 
<{UOSUM. 

By 7. Geo. 3. c. 21. all a£ls to' be done 
by tivo in fuch places where 

there is only one juftice of the quoruni, 
lhall be goodj though neither of the 
julltces who do the a£i is of the 
quorum i 

How FAli JoSTlCHS OF THE PeACE 
ARE PROTECTED. 

I « it Is a^lionable to cill a juftice, raf- 
‘ “ cal,” Villain,” *• lias,” or any 

other opprobrious name, while in the 
execution of hi.s office, 80. f. 73 

2. Juftices of the peace are not puniih- 
able civilly for ai^fs clone by them in 
their judicial capacities; but if they 
abufe their authority, they may be pu« 
niflied criminally by information, 

• ib. 74 

3. An information will not be granted 
againft a juftice for an a£t done by 
him judicially, though fuch aft be 
illegal, if he adcJ fairly, and without 

. corrupt motion, ib. 

4. By i.J ?Ct 1. c. 5. jufticesof pence 
fhall have double cofts in aftions 
brought againft them in which the 
plaintiff is nenfuited, &c. ibm f. 73 

5. By 21. |ac. T. c. 12. aftions againft 

jufticcs of the peace mult be hid in 
the proper county, 81. f. 76 

6. By 24. Geo. 2. c. 44. no writ or 

procefs ill all be fued out or fctYcd on 
a juftics until notice thereof has been 
delivered to ir:n at lead one month 
before the fame is fued out, in which 
notice the caufe of aftion fliall be 
(lilted, ib. 77 

7. By 24. Geo. 2 c. 44. f. 2.*ihe 
juftice may tender amends within a 
month after fuch notice, * ib, f. 78 

8. By 24. Geo. 2. c. 44. f. 3. if the 
plaintiff, on the trial of fuch afticn, 
do not p'ovc that he gave fuch notice, 
the jufticj (hill have a verdict, 

ib* f. 79 


9. By 24. Geo. z c. 44. f. 4. if the; 

juftice (hall not have tendered amends^ 
he may, on leaVe, pay money into 
court. Page 82. f. 79 

10. By 24. Geo- 2. c. 44. f. J. no evi- 

dence (hall be received of any other 
caufe of aftion than that which is con- 
tained in the notice, ib* 

11. By 24. Geo. 2. c. 44. f. 6. no 
aftion (hall be brought againft. any 
peace officer for any thing done under 

' ajuftice’s warrant, fintil a c jpy of fucli 
warrant has been demanded in writ- 
ing and refufed, ib. f. 80 

12. By 24. Geo. 2. c. 44. f. 6. if 

after fuch copy any aftion is 
brought, the juftice who figned the 
warrant muft be made a defendant, 
and the jury, on producing and prov- 
ing the warrant, (hall give a Verdift 
for the defendants, nouvithftanding 
any defeft of jurifdi&icn in the ju('- 
tice, 83 

13. In what caf^s the defeftive warrant 
of the juftice (hall juftify the officer^ 

ib* 

14. By 24.,Gqp. i* c. 44. f. 7. if in 

any aftion on this ftatute the plaintiff 
obtain a verdift, and the judge cer- 
tifies that the injury for which the 
aftion was brought was wilful and 
malicious, the plaintiff lhall have 
double cofts, ib, f. 81 

15. All aftions muft be brought againft 

a juftice of the peace within (ix ca- 
lendar months, tb* 

16. Where there 5 .s a fpccial •verdiJi 

found in any aftion brought on ciii^ 
ftatuie, and it appears, from the fafts 
found, tliat the aft was done by a 
juftice of the peace, the mailer, on 
verdift for the plaintiff, muft tax 
double colts, though no certificate be 
made, ib, f, 82 

17. Secretaries of (late and privy coun- 

fcilors are not magiftrates, nor king’s 
meffengers officers within the mean- 
ing cf this ftatute, 84. f. 83 


18. On 
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l 3 . On an action againll a jofticc. on a 
conviflicn, the defendant mud fliew 
that his proceedings were regular, 

Page 84. f. 84 

19. An action of will not lie 

a^ainft a*juUicc of the peace for mak- 
ing a warrant 10 dillrain for t!ic poor’s 
rate, if the rate have not bten ap- 
pealed from, ib. f. 85 

20. Ifajulficc' iffuc a warrant that is 
totally illegal, he is liable to an aiHiori 
of /<;'//>’ imprif«*nmcnt, though he did 
not aitt intentionally wrong, ib, f. 85 

IIow FAR Justices of Peace may 

AWARD COSTS. 

1. By 18. Geo. 3. c. 79. when a juf- 

ticc hears a complaint, on any war- 
rant or fummons ilTued, he may award 
coils to be paid by either party, as 
he fliall think f;t, to be levied by di- 
llrels, ih, f. 86 

2. Upon a convidlion on a penal ihiiute, 

where the penalty iliall not exceed 
ftvc pounch, the cods may be deduil- 
ed from the penalty, provided they 
•do not exceed a J.J'ttpJfri offuch pe- 
uaity, 85.1. 87 

J U S T I C I E R. 

King’s Bench. 

JUSTIFICATION. 

Justices of Peace, Arrests. 

Pleading. 


K. 

KING. 

iff Indictment. Pardon. Chal* 
LENGE. Courts. 

I. The king is the fupreme magiftrate 
•i the k ngdom, and crtrufitdm\\i the 


whole executive power of the law# 

Pagt I. f. 1 , 

2. No court can have any jurifdi£tion» 

unlefs it fome way or other derive it 
from the king, 1 

3. The king cannot fit in judgment 

upon any iiididment, bccaufe he is a 
party, and he has delegated all his 
power to his judges, ib, f, 2 

4. The kinir cannot alter the certain and 

eilablillud 1 ules of court, or add to the 
jurifdidlion of an antient court, eb, 

5. I he kina’s grant of a judicial office 
for life which has been ufually 
granted at will, is void, ib, 

6. The king cannot grant even a m<ri 
fpiritual jurilJidlion. Kote In mur^: 

7. The king cannot grant any new com- 

miflion whatloever that Is not mt n ranc- 
ed by anj^ent precedents, hov\cver nc- 
ceflary or conducive to the public 
good, 3. f. g 

8 Before \h% flat, of lf%fl. he could not 
authorife peifons to lake care of ri- 
vers, aiid the fishing therein, ib, f. $ 

9. The king’s demife docs not determine 

conimiulons. Sue. See, ib, i, 1 1 

10. I’he king ftill continues the princi- 
pal confervaror of the peace ; but he 
cannot take a rccogt.izancc of it, 

5i.f. £ 

11. The king, by h:s commiffion, may 

authorife whom he plcafcs to execute 
an a6l of parliament, 66. f. 37 

12. The king’s lands, ivhile they con- 
tinue in his pofi’cllion, are wholly out 
of the jurifdidion of the llierifPs tom, 
and of all fuch courts, 131, f. 26 

13. Whether ihofe who arc taken by the 
commandment of the king are replc- 
vifable, Bail, No, 107,) 

2C0. 214. 218. 

KING’S BENCH. 

See Bail. Appeal. Certiorari. 

I. The king’s bench retains ail the power 
which lemaincd in the court of the 
high jullicicr, after the courts of ex- 
chequer 
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chequer and common pleas were fe- 
parated from it, efpecially the fu- 
preme jarifdi&ion in all crimind 
matters, 

2. The kind’s bench is cntrcflcd with 

the hij^hcft jurifdiiflioli over all capi- 
tal offences, mifdemeanors, public 
breaches of the peace, oppreflions of 
the fubjeil, and all fadions, contro- 
verfies, debates, niifgovernmeiu. or 
other crime, manlfellly againft the 
public good, 9. f. 3 

3. This court is empowered to find re- 

^ drefs for every injury, io 

4* It is not ncceffary to (hew a prece- 
dent for the remedial intcrpofition of 
this court ; for, being the memm 
of the realm, wherever it meets with 
an ofi-l'nce contrary to the firfl; prin- 
ciples of conimcn juliicc% and of dan- 
gerous public confequcncc, it will 
adapt a punilhment proportioned to 
the enoniiity of the offence, i 3 . (* 4 

5. It is In the difcrction of the king’s 

bench to itiBidl fucli fine and impri- 
fonment, and even infamous puniili- 
ment on offenders, as the nature of 
the crime requires, iL f. 5 

6. This court is not confined to make ufe 

of their own priion, but may comimt 
to any prifon in the kingdom, and no 
other court can bail a prifuner com- 
mitted by this court, ib* 

7* The king’s bench may proceed on 
indidments found before any other 
courts, and removed into it by cer* 
fiofari, as well as cn indidments and 
informations originally commenced in 
, it, &c. ilf, f. 6 

8 . A ffatiue which appoints that crimes 
cf a certain denonrnacion ihal) be tried 
before certain judges, does not qv- 
clude the jurifdidion of the king’s 
bench without exprefs negative words, 

"'a. f. 6 

9. Where a ffatute creates a new 

and creates a new jurifdidion, pre- 
feribing a certain mode ol proceeding 
for the punifhmen: of it, it is qcelli- 
onable whether the king’^ bench has 
concurrent jurifdidion, lo. k 6 


10. A record removed into the king’a 
bench cannot regularly be remanded 
after the Term ; but the judges, to 
prevent a delay of juilice, may refufe 
to receive ir, &c. Page i x. L 7 

11. The king’s bench may grant.airr^ 

priui^ as well in cafes of treafon and 
felony as in other cafes ; and in fuch 
cafe the tranfeript of the record only 
is fent down to trial, ib^ 

12. By 6. Hen. 8. c. 6 *. the king’s bench 

may remand and fend down, as' well 
the bodies of all felons and murderers 
brought before them as their inclifi- 
ments, into the counties where the 
offhnee (hall have been committed, 
and may command the jufiices to pro* 
ceed in the trial thereof, as if the fame 
had never been removed, ib. f. 8 

13. This ffatutc (hall not extend to high 

treafon, 12. f. 9 

14. The king’s bench is the higheft 

court of common law, and hath power 
to reverfe erroneous judgments of all 
inferior courts, and to punifh all in- 
ferior magiilrates, and ail officers of 
juilice for corrupt abufes of their au- 
thoiity, but not for mere miffakes, 
&c. fb, f. 10 

15- The king’s bench, being the fu- 
preme court of ^er and terminer^ gaol- 
delivery, and eyre^ fufpendsthe power 
of all other courts of this kind in the 
county .wherein it (its, during the time 
of its fitting, and renders all their 
proceedings void, f. 11 

16. But fuch jui\ices ixijSy proceed npon 

indictments taken in d foreign county, 
and removed before t^hem, or if taken 
before the Term ; fed quare^ if it is 
not fafeff to have a fpecial commif- 
fion for this purpofe, X2. 26 

17. By 25. Geo. 3. c. 18. the feffion of 

lyer and terminer^ and gaol-delivery 
of Newgafe in MldMrfex, if begun 
before the eifoin day of anyTerm thall 
xiotbe furpended,&c.by the fitting of 
the king’s bench on the commence- 
ment of any 'I'crm, 13. f. 12 

x«. By 
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iS. By 52. Geo. 5. c. 48. the fame is 
enadcd with refpcdt to held 

at HUh’s Hall in MMUfexi 

Page 13. f. 13 

19. All procefs upon writs of appeal or 

. indidmctits reiiiovcd into the king’s 
bench by certiorari ought to be made 
teturnable coram notis ubicunque fucri^ 
fnus , 13.1.14. 

fio. All procefs upon bills of appeal of 
one in vujioilia 7 narejcballiy and upon 
indidmer.rs cvlmmenccd in the king’s 
b'*nch. ought to be returnable coram 
in bis aft^d W^ejlmonajicrium^ 

13. 295, 296 

21. Where the king’s bench proceeds 
on an offence committed in the fame 
county wherein it fits, the procefs may 
be made returnabli^ immediately, ib. 

Hi. Procefs on an offer.ee removed into 
the king’s bench by certiorari from a 
different county rnuft have fifteen days 
between the tejie and the return, ib» 

23. Where proceedings arc limited to 
judges of gaoi -delivery and oyer and 
terminer^ the court of king’s bench 
has an implied yurifdhilien, 

14! noVts* 258. f. ]8 

24. The jwf.iccs of the king’s bench arc 

confervators of the peace throughout 
tlie redlm, and fupreme coroners over 
all England, 1 4. noth, 5 1 

25. - Where the fiicriff or coroner may 

receive bills of appeal, the court of 
king’s bench may a fortiori do the 
fame, 14. notts. 38 

26. This court during Term, and any 

judge of it dur:iig Vacation, may ad- 
mit perfons to bail for any crime 
whatfoever, except perfons committed 
for contempts, is^.notis 

*7. Where the body of an offender at- 
tainted in the county is removed by 
habeas corpus, ana the Indidlmenc by 
certiorari into the king’s bench, the 
court may award execution to be 
done by the maifhal, ib. 

28. Where perfons put in feigned bail 
fo as not to be reached by 21. jac. i. 
this court may order the parties to be 
fet on the pillory. ib* 

VOL.III. 


29. The king’s bench may order offe 
who is not a party to the caufe to at- 
tend the mafler. Page 14. noth 

30. Tht* king’s bench may compel the 

produdioii of exaiiiinacionsi books, 
papers, &c. li, 

31. in what cafes the king’s bench may 
punifh offenders by attachment, 

272. c. 22 

32. The proceedings before jullices of 

and terminer f Viktii the dc- 
terrnlM'.;d, ought 10 remain inthe king’s 
bench, 42. f. 18 

33. Whether a pardon of 2 perfon con- 
dt'iiincd hcfoiv juflices of gaol-deli** 
very m s) be allowed in the king’s 
bench, atter the Icffion is determined^ 

42,43 

KNIGHT. 

Ey fat, W^,, the moft loyal and wife 
knights are ordered to be choien co« 
roners ; l^it at this day it is no good 
caulc to remove a coroner that he is 
not a knight, lor^ 10a 


L. 


LARCENY. 

Zee County. 

1. in what cafes an appeal of larceny 

may be brought [fee Ai'^eal, Ap. 89 
/» 105,) 312:0310 

2. In what cafes larceny is bailable 
{See Bail, No, 65 to 67 i 205 

3. In what cafes thofe who (hall appre- 
hend and convifl perfons guilty of 

* larceny are iniitlcd to a reward {See 
Reward,) 165 to 17c 

LATIN; 

In what iriffahecs ah indidment was vi-* 
dated by falfe or improper Latin, zni 
w here iuch a dcfedl was helped by an 
^'ffglhio while the proceedings or law 

G g were 



were in that language {See E n g 1 1$ h,) 
30 35 ^ 

L E E T. 

5ff Court-Lket. Torn. Affray, 
No. 1. 

I* A court leet is a court of record hav- 
ing the fame jurifdiftion within fome 
particular precind which the QieriiF’s 
torn hath in the county {See She- 
riff’sTorn), 152. c. II 

t. The end of iniiituting a court leer, 

iL i. 2 

3. Hew far it exempts thofe who live 
Within its precincts troin the torn, 

153. r. 3 

4. How far the Jeet is fubjcdl to the torn, 

i&. r. 4 

5. For whatcaufes a court leet may be 

forfeited, 154- f* 5 

6. What ought to be the form of the 

caption of an indictment in the court 
leer, ^ ih. f. 6 

7. This court is now fallen into difufe, 

ib. i. 8 

LIBERTY. 

Parish. Ward. 

1. How far jiifliccs of the peace for a 
county may ad out of it or within a 
liberty (CW Justices of Pe-aci:,) 

68 to 72 

2 Whether a commiinon within a cer- 
tain liberty be grancable without a 
ipecial fuit to the king, 73 

LONDON. 

I, Afi Merman of London is nrt com- 
pellable to be a conflable ; for hib ex- 
emption is neceHary for tiie go(>d 
government of the city, 136. i. 40 

2- Forntcrly only the London furge^is 
were cxempied In m the oftec of con- 
ftnhlc. ye,/ Me iS* Geo. 2. c. 15. 
f. 10. ‘ 137 

3. No vifretTLJi come from the city of 
London generally by reafon ot its ex- 
tent ; and the conilant ufage is to fiiew 
in vb'*' M"ird and paiilh in Lcadon a 
fad is done. ^ 


But it is a fufiicient addition to name 
\ defendant generally ** of LonJen^Scc.^^ 
without more. Page 346. f. 120 

5. I'hejuftices of peace . and coroners 
within the city of London and county 
of Middlesex, &c. (hall heve the fame 
authority to let to bail felons and pri- 
loners as before 1. & 2. Phil. & Mary, 
c. 1. **2 


M. 

MAIM. 

See Appeal. 

No appeal of maim can be good without 
the word mayhemtavitf 327 

M A I N P R I Z E. 

See Appeal, No. 31. and Bail, 
No. I. 38. 40. 

< 

MALICE. 

See Homicide. Murder. 

Hew far an appeal mufi be malicious, to 
iniitlc the appellee 10 a recovery of 
dumijges, 3^ 

MANDAMUS. 

In what C ife the king’s bench w'il! grant 
a ptn’mf f:>ry mandamus y to difeharge or 
to appoint a perlon from or to the 
Cihcc of conliable, 140. f. 47 

MAINOUR. 

Thcfe who arc taVen with the mainour, 
tiut is with the thing flolen as it were 
in their hands, are excluded from the 
benefit of a replevin by the /«;/. of 
Uejl. 201 , 202 

0 

market 


A table of principal matters. 
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MARKET OVERT; 

See Appeal, Na, 103 to No. 128. 

1, Rcftitucion in an appeal, or on an in- 
didmenc of’larceny, is net barred by 
fale in market overt. Page 319, 326 

2. By 31. Elir^. c. 12. liolcnhorfes Hiall 
be reftored without profccution, if 
claimed in lix momhs, although So/ta 
Jide fold in market overt, 318 noth 

MARSHA L. 

Set Coil STABLE and Marsh a l« 

MEASURES. 

Falfe metifures are indi<^lable In the (he- 
rift ’s torn, J4.|.. f j8 

MELIUS INQITIRENDUM. 

Coroner, JVa. 78. 

MESSENGER. 

i; Praflice has autliorIfed*the*commi:- 
ment of an offender to the cullody of 
a m:£higer^ but it fliall be iutc d J to 
be tor the purpole of carrying the 
priibner to gaol, 9 

2. A prifoner brought to the king’s bench 

ill the cullody of a mejjengcr to be bail- 
ed, ftiall nor be re-committed to the 
cullody of the meJJe?igerj if he has not 
his bail ready, but to the ira fh.]! cf 
the court, 230. (N) 1 

3. The king’s meflengers arc not ofticers 

within the proteflion of the ftatutes cf 
7. Jac. I. c. 3. 21. Jac. i. c. 12. and 
the 24. Gco. 2. C. 44. 83. fi 82 

MIDDLESEX. 

See London. 

I. By 23. Geo. 3. c. 18. the feffions of 
gaol-dclivcry, &c. of Newgate in 
MiddUjex, lhall not be fulpendcd by 
the intervening fitting of the court of 
king’s bench, bettveen its commence- 
Kieut and coccluiion, 13. f. 11 


2. By 32. Gco. 3. c. 48. the fame is en- 

acted with rtfpeCi to the jejJi>^ns in 
LliddUfex, Page jj. f. 

3. Juftices of peace nnJ coroners for 

Middlesex fhali have lii'. ir uccuftorned 
power to bail fcJonj and prifonersi 
not with ilandiiig the ft^^e s ot Philip 
and Mary, 1. f. 6f 

MISNOMER. 

Abatemetv r. Aodition. Name* 

Xn what cafes a wr't of appeal may be 
abated lor a mjuomcr, 341* *03 

MISPRISION. 

An officer who ha? fufiefcd a felon to 
escape may be tried lor the 7tiij)nJion^ 
:‘hhou-;h the»pa:t/ cTcaping is not 
Convicted of the feiuay, 260. 2^7 

M 1 . T T I M U S. 

Srs Bail, Commitmi- kt. Brea ring 
Prison. 

^ N K. 

Sn Appeal, hi 0, 231. 

M O R T M A I N. 

Mortmains and purprcjlures^ as being 
oftcnccs of a public nature, are inquir* 
able of at the Iherift^’s torn, 143. 

MURDER. 

1. Whether the (her iff in his torn may 
inquire of the death of a man, 143 

2. If an indiftmenl or appeal be made to 
allcdgc thiit the party was murdered 
at Ae time only when he received the 
wound, it is repugnant and void, 333 

3. An appeal of death cannot amount ca 
wWrr without the word' murdravit, 

327 

4.. In an appeal, the word murdrum in the 
count was amended by the bill on the 
file, . 3S» 
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I. Whether the profecutor of an indi£t. 
jnent or appeal of larceny be entitled 
to a reftitution of the |>ood8 dolen 
upon the de/endanc’s Handing mute» 
Pagei\\ 

Whether the recognizance of bail for 
felony be forfeited by the prifoncr’s 
ftanding fflutc^ 228 


N. 


NAME. 

firr Abatimsnt. Dignity. M;s- 

NOME^. 

1 . It is fafeH in fettir. J forth a prefr*nt- 

mcnt, or an atroermcnt, or an adion 
of debt, to flieiv the names of the pre- 
fenters, 130. f. 23 

2. In an appeal, a millake of the chrif- 
tian or furuame of the apfcllant, cr 
ivhere he is named with an addition to 
which he is not entitled, or wh»7re a 
peer who has more thnn one name is 
not named of the mcH noble, it may 
be pleaded in abatement, 344, f. loj 

3. It is. a good reply to a plea of a mif- 

noraer of the furname, that the party 
is as well known by one name as by 
the other, 345 

NEGATIVE PREGNANT. 

In what cafe an implied negative preg- 
nant will vitiate a pica, ^ 349«f. ,127 

NEGLIGEN«CE. 

' Sef Esc APS. 

N E G L E C T. 

Whether it lhall forfeit a leet, 

ch. ji. f. 5 


1. A peffon may be indiAed as a 
njutUker before juftices of the peace. 

Page 7% 

2. A conftaWe may arreff night^alkers 

wbhout a warrant, 133- f. 34 

3. Nigbt‘walkers may be indided at 

the (hcriff’s torn, 144. f. 58 

4. Watchmen may arreft fufpeded night m 

nualkcrs^ t 157 

5* It hath been holden that any private 
perfon may arreft a fulplcious nights 
nvalkcrt 164. f. 20. 17 

NISI PRIUS. 

1. The king^s bench may grant a nlfi 

prius in treafon and felony as well as 
in common cafes, z i . f. 7 

2. Where a trial of niji ptius is granted, 

cr trur.ftript only of the record is fent 
down, ibm 

3. V/hat power and jurTdidien jaftlccs 
of «{// prius have in criminal matters 
6Vr Assize and N i s 1 Prius, 

• • 37 * 7 

4. Juf ices of iiiji prias\zsc no power by 
JIat, breft, c. 12. to give judgment of 
imprifonmeiu and damages in appeal 
upon an acquiiial before them, 364 

5. Eatby 14- ITen.6. Julliccs of;/j^/Wiii 

m?4y in an appeal ^ive the principal 
judgment, ib. 

6. Juftices oftiiji prii\: by an eftabliihcd 

ufage have gained a power to allcfs 
the damages, ib^ 

7. A perfon is not liable to attachment 
for difobcdicncc of a ru-e at niJi prlut 

. unlefs it be made a rule of court, 

292. f. 57 

NON COMPOS. 

Whether he can bring an appeal or be 
an approver, 305. 370 

NON OMITTAS. 

In what cafe a »*•» on: it fas fliall be 
awarded upon a ftieriif’s return, 

^ 76 j.+ 

NONSUIT. 
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NONSUIT. 

SV« Appeal. 

NOTICE. 

1 . Whether It Is necclTary that notice of 
a new comiridion fnould be had in or- 
der to dcicnnine a former one. 

Page iS 

2 * In every azmvry in the (heriff *s torn 
it ihouid appear^thac notice was given 
of holding tne court, 130. T. 24 

j. All perfons within the precinds of a 
icec are bound to take notice of its 
orders, 132 

N U 8 A N C E. 

All common nulances are ind;clr.h!c in 
the iherilt ’s torn, 144. f, 58 


O. 


OATH. 

1. All perfons arc compellable to take 

the oath of allegiance at the torn or 
lect, 123. f. 8. p. 153 

2. Jurors are punifhable by attachment 
for refuiing to be fworn, 282* f- 20 

3. It mu A appear in a coroner’s inqueft 
thenr it was taken by the oaths of law- 
ful perfons of the county, 1 1 q. f. 22 

ODIO & ATI A. 

See Bail. Commitment. 

OFFICE, 

1. In wh^it cafes the coroner (hall take 
an inqueft of office of trea/ure trove, 

2. Whether an inquefl of office (hall be 
taken to intitlean appellant in larceny 

317 


3. If a jury refufe to find an office foi 
the king upon full evidence, they oiay 
be fined, Page^oz 

OFFICER. 

Escape. Arrest. Justices OF 
THE Peace. 

ORDERS. 

See Certiorari. 

ORIGINAL. 

It is a .contempt puniffiable by attach, 
niont to lake out a capias not war-, 
ranted by the original, ch. 22. f. u 

OUTLAWRY. 

1. Prcccfs of outlawry upon an appeal 

may be awarded in the county court 
till the exigent^ 1 1 6. f. 41 

2. And if the coroner may not 

award it even to an outlawry on the 
appeal of an approver, 1 16 

3. A perfen ontl iwed in a perfonal ac* 

lion cannot bring an appeal until the 
outlawry be reverfed, 306 

.4. A quaere, if a perfon outlawed in 2 
perfonal aflicu can be an approver, 
370. f. 4 

5. Juflices of gaol-delivery may award 

execution againll fuch prifoners as 
have been outlawed before juBices of 
the peace, 39, f. 7 

6. Perfons outlawed for felony are esc-, 

eluded from repUvin by the ftatute of 
WeBminiler, 201 • f. 4Q 

OYER and TERMINER.. 

1. By the common law as well as 

lien. 8. c. 24. none (hall create juf. 
tTccs of oyer and terminer, &C. fee, ex^ 
cept the king, 23. U I 

2. By v^at kind of xnftroments fucl^ 

juliices hiuB be conltituted, (Sen 
Commissions.) 24 

3. How the authority offucbjuffices may 
be fttfpendedj revived^ 01 determined. 

26 
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4* TIicir power is whoify fp(\>ended by 
^thecoqrtQf bench fitting in the 
lame county for which they afe com- 
^iniffioned ; but it revives without 
cedcnda upon the abfence of the king’s 
bench, 26. f. 3 

j. Their authority may be fufpended by 
/uper/edeas on proof that their com- 
pniiSion p^as unduly granted^ but it 
fnay be again revived by procedenddt 

ib* 

A commiflion once determined can* 
not be revived without a new com- 
miflion* ib» 

y, Commifiion of oyer and t^rmner, &c. 
was, before 7. & 8. Will. 2- C. 27. 
and 1. Ann. c. 8. impliedly deter- 
mined by the demife of the king, and 
before i . Edw. 6. c. 7. by the juftice’s 
acceptance of a new name of dignity, 
* 26. f. 5, 6. 

The authority qf fach jodlccs is affo 
ipipliedjy determined by holding a 
feffion without adjourning it, &c. 

37. f. 7 

9. Sp alfo by granting a new commif- 
fion to ocher pei fons of the fame na- 
ture, 28 

|0. In what manner notice of fuch new 
cofnmi'ffion ihall be faid to be given, 
28. f. 9, 10 

1 1 . By I . £d w. 6. c. 7. the procefs made 

by the pld commiinon(;rs Ihall be con- 
tinued by new ones, 28 

12. By 2. & 3. Phil. SeMzry, c. 18. 

commifiions of oyer and termher, &c. 
drc.'&c. Ihall not invalidate commif- 
fions of the peace, 16, f. 13 

13. How far the prccifc letter of com- 
mifiiops of oyfr apd terminer, &:c. &C- 
SDuftbe obferyed by t|ie-j unices, 

th% 14 

14. What form is to be obfrrvfd in the 
adjournment of lueh commllGons, 

: " • 29. f. 15 

IJ* far the power given by com- 
sn Bions of oyer and Urmlner may hp 
alrefed, enlarged, abridged, or dt- 


16. Whether juilices of oypr and tertteU 
ne^. Sec. may fit in one county to cry 
offences committed in another, 

Paio JQ 

17. Bv 9. Edw. 3. c. $. juftices of eyer 

and terminer^ See. Sec. (ball fend (heir 
records. Sec. into the exchequer every 
Michaelmas f 31* f* 20 

1 8. Jufiices of*^ jyrr and terminer and 

gaol-delivery may proceed in the exe- 
cution of bptliconimiffions at the fame 
time, i it. f. 2 1 

19. Commifiions of lyer and terminer are 

cither general or ipecial, ii. 

20. The form of a general commifiioQ 

of oyer and terminer, ib. f. 22 

21. Whether It extends to fuics between 

party and party, 32. f- 23 

22. enumeration of fpecial com- 
mifiions of oyer and terminer^ ib. 

23- Jufiices of oyer and terminer have no 
power to proceed againfi aiiy perfons 
but thole who arc indided before 
themfelves, j3. f, 32 

24. Blit they may be authorifed by the 

wording cf their commiffion to hear 
ard determine indjtiments found 
eifewhere, ib. 

25. Where a fiatute prohibits a thing, 

and docs not appoint in what court it 
lhall'be punifned, the offender may 
be indided before jufiicc^ of oyer at\d 
terminrr, ib. f. 33 

26. To what perfons and on what occa- 

fions cpmmifiions of oyer and terminer 
are grantablc, 34.. f. 34 

27. By ^at. Weft, no writ of ircfpafs ad 
audiendum et terminandum Ihall be 
granted, except to the jufiices of either 
beqeh, or juftices in eyre, t^c. ib. f. 34 

28. By 2. Edw, 3. c. 2. oyers and ter- 

miners flha)i not bq granted but before 
jufiices of the one bench or the other, 
or jufiices /V/«rr02/, 55 

*9’ 34- Edw. 3. p. 1. jufiices of oyer 

and terming dial] be named by the 
court aqd not by the party, 3 f. 3{« 

30. Thcfe ftatutes on^y relate to fpecial 
pommifiions granted upqii particalaf 

d«^cafiou 9 
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cafions at the requeft of" the partv, 
and not to the king’a general com- 
miSion of oyer zTid terminer^ Page 

31. The I. Edw. 6. c. 7. which givers 

fubi'equent juftices power over thofe 
reprieved by former juftices, does not 
extend to convi6^ta'b<^f<’re juftices of 
ejer and terminetif/lk 49* f. 1 8 

32. The proceedings before julliccs of 

oyer add terminer after the oyer is de- 
termined ougAi to remain in the king’s 
bench, ih. 

33. Whether juftices of the peace may 
proceed on a ftatute which gives au- 
thority to juftices of ^rrand terminer, 

74 

34. Juftices of oyer and termmn cannot 

affign a coroner, and therefore they 
cannot receive the appeal of an ap- 
prover, 373. f. 16 


P. 


PARDON. 

I, In what manner an approver who 
convifts the appellee is entitled to a 
pardon, 375, 

;z. If petit treafon be pardoned by par- 
liament, the heir can bring no ap- 
peal ; f^or the pardon of the petit 
treafon pardons the murder alfo, 309 

3. Though an appeal be determined by 

the marriage of the widow, the ap- 
pellee fliall not be difeharged without 
the king’s pardon, 309. f. 38 

4. If the king pardon the • approver 

hanging the appeal, the appellee lhall 
be difeharged, * 307. f. 35 

PARISH AND WARD. 

A *v//he may come from a pariih, 
ward, &c. &c. 335 

If a fa£i done in a viil within a pariih 
which contains divers vills, or in a city 
which epnt^ins divers pariihes, al- 


ledgrd generally in the par'fli or the 
city, it may be pleaded in abatement. 
Page 3 

3. It is the conftant ufage in pleading, 
to ftirw the warif and in which 
a fad alledged in Lon don was done, 

336 

4. If a man be named of a parifh which 

contains more towns, hamlets, or 
places known ouc.of any town or ham* 
let, the defendant may plead in abate- 
ir.cr;t. 346 

5. A parifli ftiall be intended to contain 

no^' m.'>re towns than one, uulefs the^ 
contrary appear, ilJ, 

PARK. 

A vi//:e may come from a park, 

336- f- 93 

PARLIAMENT. 

1. Peifons committed by either boufe 

of parliameni cannot be bailed during 
the ieftions, . 2x8 

2. No prefumption (ball be made that 

they do not aft wkhin their jurifdic- 
tion, 219. f. 73 

3. The form in which the parliamenif 

ihail diaw commitments is not cog- 
nia&abie by the king’s bench, lY. 

4. ^etirre, what remedy a fubjeft hat 

WHO (hull be illegally committed by 
cither houfe of parliament,' id, 

5. The courts of common law cannot 
Jitecily intermeddle with the privi. 
leges of parliament, ^ 220< itotig 

6. The power in either houfe of parlia* 
ment to commit for contempt, is in- 
herent in the very nature of their in- 

• ftiiution, . a. 

7. After the diflblution or prorogation 

of piSrliamet'it, a perfon committed by 
either houfe may be difeharged by tim. 
Icing’s bench, ii, 

8. All matters before ekher houfe muft bo 
commenced anew at the next parlia- 
ment, except a writ of nrror, 
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p. wheiiher a lord committed by 

^ the boufe of lords on ap impeacbnienc 
pf treaibn^ and afterwards pardoiiedi 
Cannot be difeharged by the king’s 
bench 220. f. 75 

jq. The epurf pf king's bench inay in 
their diferetion bail^ though not dil- 
charge, a lord upon an impeachment 
of high tfeafbn, 

f I. By 1. Hem 4. p. 14. no appeals 
ibali be purfued in pailiament, 

297. 2P4 

P A R O I- E. 

Jn \yhat cafes a juftice piay authorifean 
arrefl by parole, 179 

P A R S O IT. 

Parfons of churches arc not bound to 
gjve attendance at the fiieriff’s torn, 
i?5, 126 

PEACE. 

Justices. Sessions. 

PEER. 

X. All peers of the realm are privileged 
from attendance at the fteriff’s torn, 
nnlefs ncccilary on Jeme particular 
: pccpfjon, ' . 126. f. II 

None but peers cap hol^ the o(Hccof 
lord high ileward, g 

3. The authority and dory of peers in 
the court of the Iprd high flcward, 
and in the court of the king in parlia- 

4* No peers, fuch, bayc any greater 
^ aathpnry to keep tfee ptap e than mere 
private ptrfons/ i** f- ? 

5. , A peer is punifliabk by attachment 
' for difobedience to all writs wh-itfo- 

, 289. f, 33. 290. 

/ . A peer of the realm canuct be an ap- 

5 c 570.1;^ 


PERCUSS T. 

It is not fafe to omit the word fmujflt 
in an appeal of murder where the tadt 
fvill bear it, Pagt 32g 

• 

PERJURY. 

Perjury is not (^ilrissable at common 
law by juiliceinPhe peace, 77 

PERSONAL ACTION. 

c 

A mere pcrfonal a£);ion dies with the 
per Ton, as all other aAiens for mere 
tons do, 313 

PETIT LARCENY. 

$cc Larceny. 

PETIT TREASON. 

1. If a wife commit petty treafon, the 
hi ir may have an appeal againil her, 
except the petty ti^^afgn be pardoned, 

309. f. 39 

2. Petty treafen includes in it murder 

and more,, t ' 304 

PHYSICIANS. 

In what manner fra^ijing fh^clani 
njay be relieved by king’s bench on 
being chofen conftabies, 156, 137 

2. By 32. Hen. 8. c. 40. the prefideat 
and fellows of the pollegc of phy- 
ficians {ball not be cbofen conflables, 

13a' 

PILLORY. 

Whether a Icet be forfeitable for want of 
a pillory, ^54. f. j 

PLEADING. 

Sff Gejjeral Issue. Abatement. 
Bar, Arrest. Justification, 
Appeal; 

I. Inferior judges may be pyrnihed by 
attachment lor uking money of ^ 
plaintiff ordefeudantforyiciousplead* 
*d7 
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How the defef^ addition or other PRISON. 


error in an appeal may be cured by 
pleading, {iice Av^eal) 

POSSE COMITATUS. 

HU£ AND C&r. 

pound breach. 

Pound breach is intjuirable atthefhcrifPs 
torn, 144 

P R U N I R E. 

What authority jullices of the peace have 
in relation to pr^vinunire, 59, 6q 

PRECEPT. 

See Gaol-Delivery. 

PRESCRIPTION. 

i. Who were confidcred at common law 
as confervators of the peace by pre- 
fcripiion, 53* f* 9 

p, The kirg may lawfully claim the fran- 
chifeof making coroners by, preferip- 
tion ; but no iubjedl can fo do, 

• 103. f. ji 

3. In what cafes the lord of the leet may 

preferibe to dillrain for an amercia- 
ment, 153. f.z 

4. ^arc, if a vill may be bound by pre- 

feription to provide a pillory and tum- 
bril, ^ 154. r. 5 

J. The caption of an indidlmenr. taken 
at a court leet need not ihew chat it 
was holdcn by grant br prefeription, 

i5|. f. 7 

PRESENTMENT. 

Jn what manner prefentments in the 
Iheriff’s torn'are to be proceeded on, 

148 

> R E S U M P T I O N. 

|. What circumfiances are allowed to 
induce fo flrong a prefumpeion of 
guilt as will juftifythp arreliiof the per- 
fon fufpedlcd, / 161. f. 12 

2. The feveral inftances enumerated 
from which the law prefumes fuch 
guilt as will exclude the fufpefled 
perfon from the benefit of a replevin, 

301 , 202 


Breaking Prison. Gaol. Ci),i|« 

MiTMENT. Escape. 

1. The coroner ought to inquire of tbe 

death of all perfons whaefoever who. 
die in prifon. Page 109. f. 2| 

2. By 25. Geo. 2. c. 29. the county Aall 
pay 208. for every ioquifition 
•ui/stm corporis taken in prifon, and paf 
the coroner 9 d. a mile, &c. i 19 

5. Perfons who break prifon are not bail* 
ahle, 202. f. 44 

4. In what infiances of mifebndufi a pri^ 
fon- keeper may be puniihed by At- 
tachment, 289 

PRIVY COUNCIL. 

Commitment. 

1. Wherever a commitment by the privy 

council ftecially exprefies the crim^^ 
the king^s bench will exercife its^diu 
crctlon as to admitting the party 10 
bail, 215.1.66 

2. If the commitment be by colour of 

any ufurped authority or pretended 
patent, the court will difeharge with* : 
out bail, zijf 

3. Ancient opinions and deteriainationi 

refpecling commitment by the privy 
council, 215,216 

4. By 16. Car. i. c. 10. perfons refiiraiii* 

cd of their liberty by warrant from Ac ; 
council board, Iball have d,baieas cvff .i; 
/«j, 21$.' 

5. Vi hethcr the privy, council may laww- 
fully commit perfons for treafon and 
for other ojences againfi tbefteae^ 

231,232,2®* 

PROCEDENDO. 

See CfRTiORARi. 

PROCESS. 

1, Juftices of the peace by virtue Qf: 
1. Ed. 4. c. 2. may award pfbjedfi^ ; 
upon inLiflments founebat the iherii^s 
torn, 149.1.74. 
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a. In what cafes attachment may be if. 
fued for abafes of the proccls of the 
' courts Paj^e 292, 293 

1. What procefs is to be awarded agai -.It 

i^fpelUes^ 374 » 37 5 

PROHIBITION- 

I- The court of the conftable and mnr- 
being holden before the mariha! 
only, may be prohibited if it exceed 
its juri£diAion«, 2Z. f. 13 

Z- The king’s bench ufually awards a 
writ ol prohibition to an inferior court 
which exceeds its jurifdi6ion ; and if 
^ ct proceeds after the fervicc of the 
will grant an attachment, ^c. 

286 

3* Peers as well as commoners liable to 
an attachment for diiobeying a writ 
of prohibitioD, &c- c 289 

PROROGATION. 

Parliament. Bail. Com- 

AllTMENT. 

PURCHASER. 
Where an heir takes lapds under the for- 
feiture given by 0. hich. 2. c. 6. 
againft luch women as confent to the 
raviCher, he fha!l not be di veiled by 
any ex pofi fudo heir, becaufe they are 
veiled in i'uch iirll heir as a pur- 
'^hafer, 320, 321 

^ P U R P R E S T U R E. 

See Sheriff’s Torn. 


QITARTER SESSIONS.,^ 

, See Sessions. 

QlU o r u m. 

Sessions# Indict- 


R. 

RANSOM. 

See Fine. 

RAPE. 

1. Whether the (heriif in his torn has 
jurildidticn over this oifence. 

Page 105 

2. In what manner an appeal of rape 
mull be brought, and by whom. 
{See Appeal. No. 128 to 142.) 

320. to 325 

3. It is faid, that the coroner may en- 
quire of rape, 1 14. f. 35 

4. Tlie word ** rapuit*^ is neceflary in 
all iijdiclmeiits and appeals of rape, 

3 * 7 - 77 - 339 - 97 

5. “ Frlonice r/7^&/V**are fufficient, with- 
out the words “ carnahter cognovit j* 

328* 330 

RECOGNIZANCE. 

1. The king cannot take a recogni- 
zance for the keeping of the peace, 

51. f. I 

2. No one can take a recognizance who 

is not either a juflice of record or by 
coiDinifllon. ib* 

3. if the mailer of the rolls may 

not take a recognizance of the peace 
by virtue of his oiTice. ib. f. 2 

4. The fccurity for the peace taken by 

the (herifF is confidered as a recog- 
nizance. and not as a common obli- 
ga*ion, 5a. f. 

5. But fuch fecurity taken by a coroner 

is only a common obligation, and not 
a recognizance, except it be taken in 
his court, 32. f. $ 

6 . Neither the IberifF nor conHable could 
take bail of perfonsindifted of larceny 
in the leet, accciferies to felony, or 
pcrlbns appealed by prevers by re- 
cognizance. but only by obligation, 

194. f. 26 

7. The prafliee of the king’s bench in 
admitting a perlon to bail who^is pre- 
(ept in qutjrt, tor felony. &c. is to t.ike 

p feveral 
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« fevcral recognizance in a certain 
lum from each of the bail to appear, 
&c. and that tiie bail ihall be liable on 
non-appearance hody for lody^ 

FctgezzT. f. 83 

S» Juftices of the peace may take the 
recognizance in a certain fum, or 
body for body, in their diferetion, 

Where the king’s bench take bail 
before the return of a cafiau the re- 
cognizance ought to be only in a cer- 
tain fum, Ind not body for body, ih. 

JO, Perfons bound body for body are only 
liable to fine on forfeiture of the recog- 
nizance, ib» 

Jl What SHALL FORFEIT A RECOG- 
NIZANCE, 228. f. {54 

J2. Slutrre^ if in felony the urual ferm 
ad fi and urn re^o de felonia profdida H 
rejpqndendum domino be ufed, 

and at the trial the party ftand obili- 
natcly mote, it iliall be confidered as 
a torfeitureof the recognizance, 22S 

13. If the recognizance be to appear 

in the king’s bench on the firii day of 
Term, and not depart till difehurged 
by the courf,” md sl ml e prfequi 
entered and a new information filed, 
the di^fendant, after perfonal notice, 
refutes to appear, it is a forfeiture of 
the recognizance, ib, 

14. Such a recognizance is not forfeited 
by non-appearance on the firll day of 
every I'enn efter he hath pleaded ^ ih. 

15. By 4. Geo. 3. c. 10. upon eilreated 

recognizances, the barons may, upon 
afHJavit and petition of any penoii 
imprifoned, or liable fo to be for the 
forfeiture, difehar^e fuch perfun with- 
out excepting the offence con- 
cerned the crown, 229 

On a recQgniz iDce eftreated, if the 
party take his trial at the next fef-* 
iion, the court of exchequeiiwill allow 
him to compound the penalty for a 
very fmall matter, ' ib^ nctis 

jy. If the penalty be paid, the court will 
order the profccutor’s colts to be paid 
and the fu'^plus to be returned, pro- 
vided the recognizance has ultimately 
|;)pc'n cpm^ilie^ withj ib> noth 


1 8. Recognizances in cafes pf feicny 

to be certified to the next gaoi-deli« 
very, . Fage 229. noiis 

19. If a defendant be acquitted of per* 
jury, the recognizance fliall be dit 
charged on motion, though the ac* 
quittal is not entered oo record, 

a. noih 

20. Neither the bail nor the defendant 

can be called on their recdgnizance#' 
without notice, except on the day of 
appeal nnce, ii^noth 

21. On non-appearance the recogni* 

zance may berefpited on cuufe fiiewn; 
but the c.>iirt will not dii'charge^c^ea ' 
on the confent of tne attorney- 
general, /i, eqntU 

RECORD. 

Certiorari. Londoh, 

1. % 0* Edw. 3. c. j. juftices*of affize^ 
gaol-diflivcry, and ever, bV. (hall fend 
ilivir records into the exchequer every 

Miebacbhas', 3I. f. aQ 

Zm Whether an offence made cognizable, 
by the king’s courts of record extends 
to a court of oyer and terminer, 3I 

3. A gaoler, in cafe of efcape, is con- 
cluded from denying the prifoner was 
in his cullody by the record of com- 
mitoient, 257, "238 

RELEASE; 

Appeal, No. 37. 232. to 237, / 

R E P U.G N A N C Y. 

1. fn murder, if the afTaulc and ffrokt 

be alledged in the premifes on the 
tenth, and the fubfequent death on the 
twentieth of any month, and then the 
conclufjon allcdge that the defendant 
in fuch manner murdered the party 
on the joth aforefaid, the whole Js 
tiaught for the repugnancy, for he. 
c.^uld not be murdered till be was 
dead, 33^' 

2. If an indi Ament alledge a party tpi 
have been prclent aiding and abetting^ 
the murder the dav of the death t in-, 
flead of the day whSn the ftroke vai 
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provided they were on different 
days, it is repugnant, Pa^ 333, 354 

Jp A defendant in felony may ufc any 
of pleas in abatement, and 
^^take a'dvanrage of them all, except 
'they are repugnant to one another, 

54 ^» 3 t 9 

^4, What pleas in bar arc repugnant to 
the general ili'uc, 3S 7> 35 ^ 

REPUTATION. 

R £ S C O U S. 

* frr Breaking PaisoK. 

I. A refene by enemies will not make the 
gaoler liable as for an efc^ipe, as a 
refeue by Jubjeds will do, 2 54. f. 9 

i, Refcous is, a jlran;.cr forcibly freeing 
another from an arrcil, 266 

A prifon which it, is felon)vto break, 
isfucb a pfifon as will make a ilrauger 
pilty of felony by refeuing a prifoner 
from, 266. f. I 

4. But w'hcre the prifoner is not caj i- 

tally guilty in briaking prifon, a 
it: anger who refeues hiip liiail be, in 
like manner, excufed, ift. f. 9 

5. A Granger is not guilty unlcfs the 
. prifoner ablually goes out of the pri- 

lon, 266. f, 3 

The flicriff's. return of a rcfcous is not 
R good ground to arraign the i^fcuer 
opon^ uniefs he be alfo inJided, 

267. f. 4 

y. incitement for rcfcous mun ipeci- 
ally f t lorfh the nature and c?.ule of 
the imprlfonment and the circum- 
ilancc^ of the fa£t in quelVion, 

2^7. f. s 

g. A rcfpwer of a prifoner who would not * 
be capitally guilty if he had broken 
‘ tho prifon may be poniflicd for a J^^igh 
, inilprifion, ii. 

9, A iiranpcr who knowingly refeues 

A ^ ^serfon comniirred for and guilty of 
■ high irt*;^Jon„ is in all caics guilty of 
hi^h tfcafcn, f. 7 


10. Whoever refeues one imprifoned for 
felony cannot be arraigned for fuch 
oifence as for felony, till the princi- 
pal offender be ffrft attainted, 

Pa^e z 6 j^ f. 8 

III Bat he may be immediately pro- 
ceeded againlt for a mifprifion only, 

268 

12. By 16. Geo. 2. c. 31. to afliff a 
prifoner to efcape, though no efcape 
be adtually mane, in cafe fuch prifoner 
was ccnvicled or attainted of high 
trealon or any felony, except petty 
Jarur.y, or lawfully detained for fuch 
crime s exprclTcd in the warrant, he 
ihall be tranfporied for feven years, 

ib. f. 9 

13. If fuch prifoner was in gaol for petty 
larceny, or for any debt or damages 
exc.‘?d>.g lool. every perfen alfifting 
his eicape fliail be guilty of a mifde- 
meanor, 

14. To deliver /«/s any gaol or prifon, 

any vifor, ditguiic, inftrument, or 
arms, to facilitate an efcape of any 
prifoner, attainted, convit^led, or de- 
tained for treafon, f^dony, or other 
Cfime, except pc«y larceny, is iranf- 
porcation for feven years, 269 

1^. The indidlment muff Rate, that the 
inftruments were conveyed with a de- 
fign to < ffeduate an efcape, ib, 

10. No indidment can be maintained on 
this ad for contributing 10 the efcape 
of a priloner cominiiicd on fu/piciou 
only, ib. 

If, To deliver into any gaol or prifon 
any dirguifeorinffrumcnis to facilitate 
the efcape of a prifoner confined for 
petty larceny or for debt, &c. above 
icol. is. a mifdemcanor, ib. {. 12 

18. To allifi any prifoner to piakc his 
efcape from the conftable carrying 
him ro gaol by virtue of a warrant tor 
treafon *or felony (except petty lar- 
ceny) expreffed in the warrant, or 
from any Ihip or vcflcl for tranfpor- 
tnt on, is felony and tranfportaticn 
for feven years, f- *3 
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V 

tp. AH profecntion for any of the faid 
offences mull be commenced within 
one year after the offence committed, 
Paoe 270 f. 15 

20. By 2$. Oeo. 2. c. 37. to rtfeue or 

attempt to refeue any perfon commit- 
ted for murder, or any perfon con- 
vidled of murder goin.' to or during 
executioni is felony without benefit of 
clergy, /i, f. 16 

21. By forr/i to refeue or attempt to 
refeue, after execution, the dead body 
of any perron convit^ed of murder, is 
tranfpoi cation for feven ycar^., 

f. 17 

22. By XI. Geo. 2. c. 26. if five per- 
/ons or more ilia]] rumuhuoufly af- 
fcmble to refeue any offender againft 
the 9. Geo. 2. c. 23. for the better 
appreli! niing frnugglers, their aiders, 
&c. they (hall be guilty of felony, 
and be tranfported feven years, 

f. 1 3 

23. By 9, Geo. 1. c. 22. forcibly to ref. 
cue any perfon in law'ful cuiiody (or 
any of the offences in the i/ac^ atli is 
death without ejergy, ih, f. 19 

24* By Will. & Mary, c. 5, to refeue 
goods did rained or impounded, is 
treble damages, &c. ib. {• 20 

25 . Peers as well as commoners are liable 
to an attachment for a refcous, 

ch. 22. f. 33 

26. Whether fuch attachment (liall be 
granted on an affidavit qI a relcous 
where the officer will not return one, 

f. 34 

R E S I D E N C E. 

1. No man can be obliged to do fuit at 

the (heriff's torn in refpc^lto lands, if 
he ^do not 1 elide within the pre- 
cinfti 126. f. ft 

2. If a man have a houfe within two 

Iccts, he (hall do fuit to that within 
the jurifdittion of which his bed- 
chamber (hall lie, ib, 

RESISTANCE. 

Arrest. 


RESTITUTION. 

AppeaLi No. 10 ^. to No. 128. 

RB. SUMMONS and REG- 
ATTA CHMENT. 

How an appellant might fuc out a re- 
attachment on the detnife of the kin|[ 
before I. £dw. 6. c« y. Pago jfiS 

retraxit. 

S^e Appbalv No. 2x9. 23 , / 

REWARDS. 

rBy4. and 5. Will. & Mary, i , 
reward of 40I. is given to thole who 
(hall convicl a highwat robber^. 
together with the arms, money* 
goods, &c. of fuch rcbber« 165, 166 

2. By 6* and 7. Will. 3. c. 17. a reward' 
of 40!. is given to thofe who Ihidt.'^ 

convit^l CLIPPERS OF THE COIM, 

• 1660 f . 2 $ . 

3. By Jj, Geo. 2. c. 28. a reward of ■ 
4c!. is given to thofe who cbnvtft 

COUNTERFEITERS OF THE COIN* 

a. 

4. By 10. and 1 1. Will. 3. c. 13. a cer- 

tificate exempting from parifh and 
ward offices (hati be given to thoftrf 
who convidl any perfon of privately ■; 
dealing to the value of 5s. in any fbbpi 
warehoufe, &c. ib. {. 26 ! 

5. By 5. Ann. c. 31. thofe who cbnyift • 

any one of burglary or HOVsRi :: 
BREAKING in the day-time, fhall re-/ 
ceive 40I. andalfo thecertiScategiFeit " 
by 10. and 11. Will. 3. 167.^ 27; 

6. By 9. Geo. 1. c. 22. a reward of ; 

501. is given for any injury received 5 
in apprehending any offender againft ; 
the l/aci a/ff &c. &c. :b. f. 

7. By 8. Geo. 2. c. 16. if fuch offend* f;; 
ill all be apprehended fo as the 

•dred be thereby dHchargedi the pe^^ ' 
fon apprehending (hall have ipl. • * , ^ 

8. By 10. Cco. 2. c. 32. the provifiont^- 
of 9. Geo. I. c. 22. are extended, tfr.; 
the apprehending |f deftroyers of fea:- ; 

batib*; 
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of hop>bines> firing 
clA^iesi te. Ssc. 

Page 167. Kotiin mttrg. 

9. t4» Geo. 2. c. 6. a retvard of lol. 

V. n given CO ch^ who lhall piofccuce 
; tnBEP-STBALfiRSf &C. &C. tO COn* 
j;. v^ton, 168. C 30 

By 16. Gcp. 2. c. 15. &c. a reward 
of. zei, is given to thofe who (hall pro- 
It ibcute toconviflion fuch as return 

Iraoil TRANSPORTATION, /j. f. 3I 

If. By tg Geo. 2. c. 34. rewards are 
, given to fitch as (hall be wounded, &c. 

: kc. in apprehending sm u gg le rs, 

• * ^ 169. f. 32 

S2. If two accomplices in smuggling 
difeover and convid two or more of- 
lenders, they lhall receive 50I. for 
every ofiendcr, 170 

ij. By 6. Geo. i. c. 23. a reward of 
jol. is given to fuch as fliall convi6k 
another of THEFT-BOTE, iji.f. 37 

a^By 3$. Geo. 3. c. 57. whoever (hall 
.i^yprcbend a counterfeiter of lot- 
tery TICKETS, See. is entitled to a 
• Ecward of joi. 171. «vrr /// marg. 

ROBBERY.. 

i.j. Jofficeit of aflize have jurifdiAion in 
. an appeal of robbery by the com- 
m of gaol-delivery implicitly 
. given to them by the llatu.ea/r/Vif/^;//, 

I;:;, ^ 

If a robbery be committed in one 
'4^ county, and the goods carried into 
:c; another, the offender may be indited 
;cf the robbery in the firil couivy, and 
; of larceny in the fecond county, 

:v- ■ 3 > 3 -l -47 

Tf one man carry another into a dtf- 
ferent county, and there rob him, the 
*' appeal mull be in the county where 
the robbery was committed, gi. 

if goods be taken in o^e 

t; iC<E>unty from a menace given in an- 

‘iij dther county, in which county the 

'f offender (hail be tried, g'i. f. 4/ 

* 

Thofe who apprehend atid convict A 
robber in the highways are intitle'd to 
P; d reward of 4 ol 7 kc Ac. 16;, i6u 


6. The manner in which robbeff may 
be apprehended upon hue and cry. 
Hue anH Cry, Fage 158 ta k6o 


S. 

sacrilege. 

Cl 

Sacrilege was confiJered as a crime of 
fuch iignal enormity by the common 
Jaw, that the offender was denied the 
privilege of fanduary, 117, f. 44 

SALE. 

1. Whether goods diflraincd for an 
amercement may be fold, (^erToit n) 

131. f. 29 

2. Whether a fale in market overt will 
prevent the rellituiion of goods (loleOf 
{•Sir Appeal, No. xoc. /o 128.) 

3 » 7 > 3 >* 

SCIRE FACIAS. 

Where two fi/Ms are returned upon two 
writs of /cire facias awarded againil a 
profecutor in a caufe removed by cer- 
tioraa\ and the prifoncr hath been 
Jftng conhned, the king’s bench will 
admit 10 bail, 226 

SCOLD. 

Common /colds may be indided at the 
&eri»F’s torn, 144. f. 58 

SEA. 

I. A (;)ecial commiffion of oyer may iffde 
for inquiring into the repairs of fea>^ 
wails, 32. f. 29 

The coroner may inquire of a felony 
committed on the arms of the Tea, 

lOj. f. 14 

3. But he has no jurifdiAion of offences 

committed in open fea between high 
and low water mark when the tide is 
w, lA 

3 E AL, 



A TABLE OF PRINCIPAL MATTERl 


SEAL. 

t. By flat* Wifl. the iberifF lhall take no 
iuqucft but by a jury of twelve men, 
who ihall put their Jeals thereto. 

Page 1 46, f. 64 

2. This a& relays to foch inquifitiohs 

only as arc a foundacion for imprifon- 
xnent, and not to inquifitions for of- 
fences where the party cannot be ap- 
prehended, 146. (N) 7 

3. If the jury confift of more than twelve, 
it is fuificiencif twelve put their fcals. 

146. f. 65 

SEARCH WARRANT. 

Warrant. 

SECRETARY of STATE. 

1. A fecretary of (late is not a magi (Irate 
within the protcftion of 7. Jac. i. c. 5. 

21. Jac. 1. c. 12. and 24. Geo z. 
c. 44. 61. (N) I 

2. The 16. Car. i. c. ip. does not au- 4* 
thorife iccrctaries cf itau to commit, 

218 

3. A fecretary of, (late, as fuch, is no 

confervator of thcYeatc; the ofiice 
neither implies nor requires the au- 
thority of a magillrate ; and the lr.w 
of England knows of no (uch com- 
miciing magiilraie, 231. notis 

4. But a fecretary of (late may lawfully 
commit perfons for treafons and for 
other oil'ences againft the (late, 

231. f. and rtoie 1 

5. All tlie cafes in which commitments 
have been made by fecretaries of iUie 
enumerated. See /• ,xh6. 232 (N) % 

S E R V A N T. 

1. Either madcr or fervant may have an 

appeal for a robbery done to the fer- 
vam, 3 **>3*3 

2. Servant is not a good addition of the 

date or degree of either man or wo- 
man, ^ 344. L 112 

SESSIONS. 

I. The Court of'juftices of the peace 
in Sessions is an adembly of two or 


more fuch jufticcs, whereof one is of 
the quorum^ at a certain day and place, 
before appointed, in order to enqmre^ 
hear, and determine, in purfuance'of 
their commiffion, of any caufes or 
matters therein contained, Pag# 86 

2. This courts when legally convei^, 
is a court of record, 

At what times this court ss Td 

BEHELD. 

!• By 12. Rich. 2. c. 10. the fefien 
(hail be kept every quarter, Sy, f. < 

2. By 2. Hen. c. 4. the quarters io 

the iirilt week after Michaelmas, 
phauy, Eajter, and St. Thomas, ct 
oftencr, if need be, " 87, f. z 

3. By 1 4. Hen. 6. c. 4. the feiSons io 

the county of MiAdkfex ihall only be , 
held /‘zuicc a-year ; but they now bold 
four general, and four general quart^ 
fclHons in the year, it* f. 3 

By 33- Hen. 8. c. 10. the Tuefdaq 
after Eaftcr^^veek is expounded to be 
in the week after ciaujum Pafebee, 

it. L 4 

5. If Michaelmas fall on a Sunday or 
Monday the quarter feffions fliould, ia 
driflnefs, be held in the enfuiug^weeS;;, 
and not in the fame week, it. f. 

6. But the quarter fcjpons are varioufly 

held in feveral counties, ibme atone 
day, fome at another, it. 1. 5 ^ 

By whom the session is to ea . 

SUMMONED AND APPOINTED. T 

1 . This court cannot be held by fewer i 

than tnjuojuftUes, one of whom mud - 
be of the qiiorum, it. f. 6 

2. T[\tjher!ff is bound to return proper 

juries to tills court, 88* f. 6 

3» The cuftoi rotulorum ought to bring to 
the feffions thb rolls cf the peace, 
0 it% 

4. Any two jufticcs may dlreS their 
precept, tefted under their hands and 
feals, to the IherifF of the county, or* 
dering him tofuznmon the session, 
to return a gran d jury, and to give 

^ notice 
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Ik^lce to all ftewards» ponllables, bai- 
liffs, &c.^to attend, Fagf 88. f. 7 

gi The precept to funimon a feilion ought 

V to bear tefte iifcecil days before the 
ri^turn, and to be delivered to the 
fiieriff immediately, ih^ f. 8 

6. And this, precept can only be fu^ 
perfedei by a writ of fuperfeJeai out of 
chancery, . ib. f. 9 

jy. The c&fies rotuhrum alone canno^ 
iffue this precept, ih. f. 10 

I. Where the bdfinefs of the feflion does 
iior i^ctre the attendance of a 

^ ^attAKD JURY ot Other officers, it 
fltay be convened without a fttmmons^ 

ih, {. II 

If i faificient niimber of jullices do 
not m6ct at the day- appointed, yet 
any two jultlces may, in the week after 
any of the hblidays mentioned in the 
t. Hen. 5. c. 4. meet and open the 
feiSdni and adjourn h, and ifTue their 
precept to tht Iheriff^ to fummons the 
|tfrors and oScers on the day to which 
St is adjourned, ib. L 12 

to. Where two fets of maglffrates have 
a concurrent jurifdidion, and one fet 
apfibiqts a feffion, the jurifdidbon of 
that fet attaches fo as to exclude the 
Other fet from appointing another fef- 
. fion, 89. f. 13 

How THE SEssiorr shall bb ad- 
journed. 

ti The court of feffion^ when Regularly 
opened, can only be continued by ad- 
journment ; and in the entry of fuch 
adjourilmcnt the time at which the 
original felTiOa commenced mod ap- 
pear, ib, f. 

8. Inftditces in which matters tranfaClod 
at feffion are erroneous for want of a 
proper entry of theadjournmeqf„ii&. 14 

3. ff a feffion be once dropped it cannot 
be renewed, 90. f. 14 

4:1 The fame number of juftices are re- 
quired to a^MrJi as to epea and hold 
a feffion, ^ ib. 


Who ARE BOUND TO ATTEND TH8 
SESSION. 

1. T\ie Jhertff mud attend to feturn the 

precept^ and tO lake charge of the pri- 
foners. Page 90. f. x 5 

2. The eonfiahiis ef hundreds mud attend 
to make their prefencments, ib. 

3* The bedliffs of franchifes ought to at- 
tend, ib. 

4. The jurors who are fummoned are 

bound to attend oh pain of being 
amerced, * / ib. 

5. The keeper of the houfe of corre^icn 

mud attend, ib. 

6 . And juf ices of the peace for the county 

ought to attend and give their aflid- 
ance to open the feffion and adminider 
judice, ib. f. 

The power of the session over 

ITS OWN MEMBERS. 

1. This court hath no authority to 

amerce any jufice of peace for non- 
at tendance, ib. f. 17 

2. The court carinor commit ajudiCe 
of the peace fir a contempt of court, 
or for ufing actionable Cxpreffiotis to 
a fellow jullice of the quorum ^ ib. 

3. Nor can they bind him to good be- 
haviour, 9^f**7 

4. But if a judice of the peace give jud 

eaufe to any perfon to demand fureip 
of the peace againd him, he may be 
compelled by any other judice to find 
fuch fccurity, ib. 

Of a general, special, and 

QUARTER SESSIONS. 

t . A general quarter fejjtcni is one of ihofc 
feffions which are holden in the foBr 
quarters of the year,# purfuant to the 
datute of 2. Hen. 5. c. 4. ib. f. 18 

2. quarter Jiffions 2T^Qn\y a fpecirs 

of the general feffions, . ib. 

3. A fpecialfejions is that which h holdcn 

on a fpcc ai cccafion for the cxecu^ 
tion of feme pnriicular branch of the 
juftices authority, ib. 

Who 
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Who may practise at session’s. 

1. By 22. Geo. 2. c. 46 no perfon ihal] 
aft as a folicitor, attorn y, or a^ent 
at any general quarter - feUions unlefs 
regularly admitcedf purfuant to the 

2. Geo. 2. c. 239 Page 91. f. 19 

а. By 22. Geo. 2, c. 46. no attorney 
(hall permit any perfon not fo admit* 
ted to praAifc at felTions in his name, 

ti f. 20 

j; Tlie bill of ^n attorney for bufinefs 
done fefiions may be taxed in the 
king’s bench* 92. f. 21 

4. By Zft, Gdo. 2. c. 46. no clerk of 
the p^ace* or flierifl', or either of their 
deputies* lhall pra&ife atfeffion^, 

92. f. 22 

5. In what manner the clerk . of the peace 

is to be appointed* ib. nons 

Of the jurisdiction of the 

SESSIONS. 

It The feffions may proceed by prefent^ 
mentt by information^ and by indict* 
mentt L 23 

2. The jufticei inTeflipns Jiavc authority 

by the commiffion of the peace to 
hear and determine on felonies and 
crefpafles* ib, L 24 

3. If a llatute* giving the feflions jurif* 

didlion* be repealed berween the firfl 
hearing and the final determination* 
it is an abolition of the authority of 
the feffions* /b, f. 25 

4. Where an authoriry is given to nvo 

juftices of the peace to do any aA* 
the feffions have a concurreiii jurif- 
didion* except an appeal be given 
therein to the feffions* ii, f. 26 

5* If a ftatute direA a proceeding at .a 

/pedal fejjiom^ an original order made 
at a general quarter /effiens is bad* 

93 . f .27 

б. The quarter feifions may proceed by 
information on 5. Eliz. c. 4. f. 39f 

ib. f. 28 

7. If a fiatutc aotliorize the feffions to 
hear and determine*” without Lay- 
ing by information^ th^y mult, pro- 
ceed by indi&menu 
VoL. III. 


8. The. feffions have no power to judge 
of the validity of a deed* 

Page^ytz^ 

9. The feffions have no jurifdklion over 

new-ercated 'Offences whiefa are not 
againft the peace. onler$..the ftatuie 
give them fuch jurifdlCiion in 
terms, id; 1. 30 

10. Infianccs given, /A, 

1 1 . Thc’feffions are bound to make a 4**- 

rrft and final judgment, and canhrok 
rc/cr the determination of any matter 
that comes before them to piher per* 
fons* ' id; i. 3 1 

12. But the feffions may, by the cou/ent 
ot the parties, refer a thing to another 
to examine, and may report to the 
court to detc indue upoRi 94.f.'3l 

13. l‘be ftflicns*mry, by the common 
jaw/ proceed to outlawry on indkl* 
ments found at feiiions* id. f. 32 

14. By«x.«Jac. i. c. 4. the like pro*, 
cefs may be commenced and profe-; 
cuced at fefiions, on any penal . ftitute 
on which a common intdfiber may 
proceed* .as in an afiion of trefpais 
•ri et armit at the common }aw» ' 

•d. f. ' 3 ? 

The feffions cannot award an„fri!;*' 
tnehmenf for a contempt in nOi; oj^y- 
ing its orders/bui muft proceed againft' 
liie party by indibftnenti ifc. 

In what case thb 5Essio.Nf . mat 

A>ll'NO FROCKEDINOS. ' 

V 

By V Geo. z. c. 19. the feffians,'npon 
all appeals ngnmiijudgmenuor orders^ 
ta iy canfe anydctcdl of form in fuchi 
original judgments or orders to be 
amended^ 

Ij} WHAT CASE THE SESSIONS MAY 
AW'ARD COST^St 

I, ByaS, & 9. Will. 3. c. 50. f. 3. the 
quarter feffions may* ob any appoal 
concerning fetihmenUt award fuch 
cofis and charset as they think reafpn*' 
able to be paid by the party againft 
whom the appeal is detecmuied^ 

SS'f'SS 

Hh »‘By. 
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■St 9 y ft Will. j. c* JO* f* 6. th# 
t^pcal mtr be befurd at a general or 
^^|oar^jf/elEoDS> Pajgr 95. f. 36 

J* Bf 9. Geo. I. «. 7. f. 9. the jefttcei 
•t the qeatter Afficai at whkh the ap- 
jteal ia deternrtned. may award to the 
appellant jnrilh, if the appeal is de- 
termined in favonr of fueii parilh, fo 
mecji money as iball appear to be 
repfonable, to be paid by the refpon- 
sicnto, Ac. tf. r. 37 

' 4. By 17. Geo. a. o. 38. the fefliont 
OMf order the party in whefe favour 
an appeal againft a poor’t-rate is de- 

1 Jermined, reafonable cofls« Ac. 

96. f. jS 

5. Bv 13. Geo. 3. c. 78. f. 30. on ap- 

peal againft any order made under 
the biglmajf aS, the feiSons may 
award cofti, 1^. f. 39 

6. Fy,!)* Geo. 3. c. 78. on an appeal 
againft any order made on therwe- 
fiitaflt tne feflioot may<award cofts* 

> . 97. f. 40 

7. By j8. Geo. J.C 19. f. J. on appeal 
by oeerferrt againft €»^ahhi «(• 
inuMf the feffioas may aiyard cofts, 

t'^. f. 41 

|. And if the party do not pay fuch 
cefts ai^ the fidBona award, an indi^ 
miint will lie fordifebeyingtbe order, 

98. f. 42 

g, A vtfJfiKttts Kef to the feOiOnt to al- 
low cigfft and thaegtSf as dircAed by 
the ebove ftatute, ib. f. 43 

|0. The feipoM need not Rate in an or- 
der fot cofta and charges, the parti- 
enUr items of CApence on which they 
ate allowed. id. f. 44 

11. The feffions cannot order ceils on 
the mere aujontntnent of an appeal, 

ib* C* 45 

Whin tub atisioift mat i«akx 

OnOBR RESPCCTIKC THI (OVNTX. 

I. By 9 * Geo. 3. e. ao. the fefttons, on 
prefeptment by a grar^l jury of the 
flate of the {hircrhell, may order it to 
liCHpeired, Ac. rd. f 46 

g. By i4.Gre* 3. e. 59. the (effons may 
cpce i}tM Older the county gaol to 


be cleaned, and better regulated 

Pagr 98. f. 47 

3. By 14. Geo. 3. c. 49. the quarter 

feffiont may order thefeveral courts of 
juflice in the county to be properly 
ventilated^ theprifonerstobecloath- 
ed, the cells to bo made commodious, 
Ac. t'b, 

4. By 14. Geo. 3. c. 39. f. 3. the feffiona 
may order the exj^nces refpeAtng the 
county gaols, piifons, and cour’s of 
juttice, to be levied Ly rates, Ac. 

fb f. 49 

5. If a fine be impofed on a county 

. which the feffiens think illegal, they 

may order the trealurer to pay the 
expence of trying the qneftion at law 
out of the county ftock, 99. f. jo 

6. The feiSons alfo may order the trea- 
futer of the county to pay the ex- 

f ience of litigating any queftion re- 
peAing the repair of highway;, 
bridges, Ac. id. 

SEWERS. 

A ibecial corntpiflion of tiyrr and /tra/** 
tttr may be grantell for inquiring of 
fewers, Ac. 32. f. gft 

SHEEP-STEALINQ. 

Whoever lhall convift another of fteaf- 
ing Sleep rr other cattle, it tniitled 
to a reward of lel. 168. 1. 39 

SHERIFF, 

, d.rTORN. 

1, Every flieriff is a principal conicr- 
vator of the peace within his county, 
act’ may award procefs of the peace, 

5*. f. 4 

8* (heriff is bound to return proper 
jaties to the fc^ns of the peace, 

86. f. 7 

3. By Jfatt If'ffi. the BfttiS flull have 
couoter rolls with the coroner, and 
Attend with bun to take appeals, 

115, 116 

4. The 
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4. The (herilt having a jttftice’s war- 
rant dircAcd to hiiiiy miy authorife 
others to execute iti Page 182. f 29 

5. Juftices of aflize may ponifli (hcrifFs 

for letting perfons to bail who arc not 
bailable, 188. f. 8, 9 

6. By 4. Edw. 3. c. 2. (herliTi (hall not 

let to mainprize thofe who are tn- 
diAed or tiken before joiiices of the 
peace. freBau. 188,189 

7. 14. Edw. 3. c. to. the (heriflls (hall 
have the cuHody of gaols, 233. f, 6 

8. In what c-*fcs the court may proceed 

by attachment againft (heri/Fs for not 
executing a wr»t, 274, ay; 

9. Where the court may proceed by at- 

tachment againU a Iheriff for epptejive 
pra^iccf 276 

10. Where the court may proceed by 
attachment again ft a ttitritC/or not exe- 
cuting a -wilt fffeetualfyf 276 f. 4 

11 AVhere the court may proceed by «/- 
tacbment again ft a (herifF /or makhtg a 
fa!je return in a wit, 277 

S H O P L f F*T E R. 

Cy 13 . ic II. Will. 3. c. 25. whoever 
(hall conviA another of pnrate'y lleaU 
ing to the value of js, from any (hop, 
&c. (hall havu 30 L 267. f. 26 

SICKNESS. 

Stf Bail, No. 24. 127* u8. 

SMUGGLERS. 

Stt Reward, 

SON ASSAULT. 

Where pleadable la ^ to an appeal of 
mtijktm, m 

SPECIAL HEIR. 

No fpecial heir by eoflom of Beru>gi 
AarjA/^orotherwife, can bring an ap- 
peal of death, 309 


1. Where a gentleman or gemlewoman 
is named fytuilfr^ the wrong addition 
may be pleaded in abatement. 

Page 341. f. 103 

2. '< Spinfter** is a good addition for the 
eftate and degree of a woman, and 
f,rbaft alio for that of a man, 

344, {. It 

STAR-CHAMBER. 

Wiiethcrthe (tar-chamber bid agearral 
fuperiuteodencyaiver Other coiim, 

STATUTES. 

1. A ftatnte making a new law con- 

cerning an old Mance, 'appidnting 
certain juftices to execute it, doei nut 
excloJe*the jiitifdiftian of the king’s 
bench. 10, 11 

2. A Haute whi^ appoints that all 

Climes of a certain denominatioa (hall 
be tried before ceitaui judges, does 
not exclude the jurifdiAion aS the 
king's bench without expreit negative 
\>ordt, 10 

3. Where a ftatute creates « new Matt, 

and erefis a new jurifdidUdn n# the 
pbnilhment of it, and preferibea a 
ceruin method of proceediog, it ii 
queltionable whethei the king's bench 
hath jurifdUilion, tl 

4. Affirmative (htutes (ball not, without 

exprefs words, be cooftrued, to take 
away the jpri(iii(^on of an ancient 
court, la 

5. The ofage of many ages is the b^ in- 
terpreter ot ftatuies, 102 

(). Whether the ftitute dt effich ctnea- 
tens, being direflory and in a(Gr- 
mince of the common law, leave the 
power ot the coroner as it found it, 
110, III 

7. t^bersecr a fta&te gives to any one 
julike of peace a jurUdkiioD over any 
offence, or a poaer to require a per* 
fon to do a certmn thing, it im^cdly 
gives a power to fuch juiUce toifibe a 
warrant for the purpdlc, 17; 

Hh 2 8. Ai 
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8« All ftattttcs are to be conftrued ftridlly 
in favour of life, and no parallel cafe 
which comes withm the fame mifchief 
(ball be conllrucd to be within the pur- 
, view of them, unlefs it can be brought 
withiu the meaning of the words, 

STEWARD, 
li The nature of the office of lord high 
ilfward, 7 

%. None under the degree of nobility pan 
be appointed lord high ilcward, 8 

3^ The high fteward, in the court ofihe 
. high Reward, is fule judge in matters 
of law, 9 nais 

4. The lord high Reward is, by virtue 
of his office, a ponlervator of the 
peace, j u i\ 2 

stocks!* 

Ste TojiN, No, 48, 

STROKE, 

fiVrSEA, No. 5. 

j. In what manner the death muA be 
laid in an indidment or appeal, where 
the party dies gn one day of a ftroke 
•given on another, (iVtvAprEAi, 
No. i8i. Repvonancy, No. 4 ) 

33 ^ 

a. Whether it be nece/Tary to fliew 
the time of Alie itrokc as well as the 
death, 334* 9^ 

3. The word frrcvjjlft hecelTary in an ap- 
peal of death where the lad will bear 
It, 329.1,82 

Sy.MMQNS, 

Whether a Arffions of the peace may be 
holdcn without fummons, (dVe SE(«»- 
sioNs,) ch.S. i. 44 

s u K D A y., 

Ad tniU^ntDiU C4i>not be ivcll on 

• Svuday, U5..I. 9 

SU >7, R S E D E A S. 

Sci Sgr..<ipNS. 


t* The authority of jiiRices of f>jer and 
terminer may be fui'pended by writ of 
Juperfedeau on proof chat the com- 
mifliou was unduly granted, 

Page 26. f. 3 

2. A precept by two juRices for the fum- 
iron of a fcflion of the peace cannot 
be fuperfcdjd but by writ out of chan- 
cery, 88, 89 

SURGEONS. 

Surgeons arc exempted, during the time 
they pradife, from ferving the office 
of conRable, 137 

S U R N A M E. 

^te Abatement. Name. Mjs- 

NOMER. 

t. If a writ ef appeal omit the appellant’s 
furname, hang uii.Ur the degree of no* 
biUty, it may be abated by the court 
tx oficio^ 539*^' 

2, If there he a miRakc of the furname 
of an. appellant, the writ m.iy be 
abated upon the exception or pica of 
the party, ^ ^ 340. f. lOi 

S U R P L U S A G E. 

Where there is a fuficient certainty^ th.c 
addiiion of a further uncertain or un- 
intelligible defeription will do no hurt, 
but fliall be rejected as fuperabun- 
dant and furplui'uge, 329 

SURVIVOR. 

Where two joint ow-ncis of goods are 
robbed, ttie furvivor may bring an 
appeal, 312, 313 

SUSPICION. 

St/ B ail. Arrest, 

T- 

TAVERNS. 

(nordiiiaie haunters pf taverns arc in- 
dictable at the t'jrn, M4 
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TAXATION. 

It is a contempt not to pay cofis after 
taxation by the mailer^ 

Page 292. f. 37 

•TENURE. 

Who may be confervators of the peace 
by tenure, ch. S. f. 7 

T E ^ £. 

1. Where the Icing’s bench proceeds on 
an offend removed by certiorari^ 
there mull be fifteen days between the 
tejle and return of every procefs, 

13. r. 14 

2. The precept for a feflion of the 
peace mull be ujled by two ju.Hces, 

37. f. 6 

TITHES. 

See Certiorari, No. 50. 

TORN. 

1. The fheriff’s torn is the king’s court 

of record, for redreffing common grie^ 
*vances within the county, 123 

2. The (herifF ought tc make bis torn or 
circuit throughout every hundred in 
his county twice in the year, 

IZ3.f.2 

3. All the inhabitants of each hundred 
above the age of twelve years, unlefs 
fpeciaily exempted, arc bound to at- 
tend the torn, and take tbs oath of 
allegiance, &c. 

4. 'i’he woxAs frank fUdge or tjthingex- 

plained, 124 

5. The ftylc of the flicrtff’s torn,/^. f.3 

6. By Magna Charta, the lorn (hall 
be held only twice a year in every 
buntired, at the accuilomcd place, 

i 6 > f. 4 


10. Every caption of an indi 61 mcr.t at 
the torn ought to fet forth the day 
whereon it was taken, Pageiz^, f. 9 

2 1.* All perfons who are beyond to appear 
at the torn are not within, the /an 
Merton^ which allows fuit jkrwte to be 
performed by attorney, . tlj. L 16 

12. All fervants as well ns mailers are 
bound to pay fuch fuit ; and if a ma* 
fter fuffered a iervanc to continue a 
year and a day without being eiirot* 
led in a decennary^ he was amercialde^ 

126 

13. But tenants in ancient demefne^ par- 
funs, peers, apd women, arc exemfUed 
frum attending the torn, 126. f. 1 1 

14. No man can belong to two feets, 
and therefore he Ihall do fervice .€t 
that only within the prccin«£ls of 
which ]^e refidei or fietps^ ib» la 

15. The flieriff or his fleward may 2 ^ 1 ^ 
and determine any offence within his 
jurifdiAion. being indiifled before 
him, except Plbas op the Crown, 

ib. f. 13 

16. This exception does not rnltrain the 

power of taking indictments or pre- 
icntments, 127. f. 14 

17. 1'he (hcriifin bis torn, being a judge 
of record, may line an offender for a 
contempt of court, or for a non-com- 
pliance with that which the jurifdic- 
tion requires, 127 

18. Such fines mud be fevera], and not 
joint, except a whole vill be fined, 

128. f. 16 

19. The fberiif may award a fine or 
amercement for contempts, &c. and 
amerce any perfoh indited for an of- 
fence not capital within his jurifdiClion 
without any farther proceeding or trial, 

ib. f, 17 


7. By 31. Edw. 3, c. 151 the torn is to •jo. An amercement heing a judgment, 

be held within a month after Ea/er party {EtiWhr in mifiruordia 

and Michaelmas^ ib, minini regis^ and a judicial aft, does 

8 . The Ihcriff is indiftablc for h Jding not require the uffcni of » 

his torn at another time, or at an un- ^ *• *8 

ufoal place, and an indiftmeiu found 21. The award of a mferkordia is only 
thereon is void, i2 3> f. 7 to auihcrife others, viz. affeerors, to 

9. if thefe llatutcs extend to the the fum which th| party is to pay 

court-leet, i^S king;. and therefore there 

. H h 3 
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no necefficy to mentioa a fotn cer- 
tain, Page 129 

22. If the aniercetnent be for a eoit* 

tempt of court, it may be fettled by 
the judge hitnfelf, and meiU no other 
i^iement^ li. f. 19 

23. No line for a contempt is within 

the ilatutcs which require an amerce- 
ment CO be etffeerteit ib^ 

24. The Ling or lord have an elefMon 
of common ri|:hr either to dillrain or 
tooring an adioti of debt ior fuch 
.fiiies and amercements, ib. f. zq 

2 j. Every avttwy of this kind ought 
ejtprefsiy to ihew that the odcnce was 
Committed nithio the jurifuidion of 
thccourly 1^. Lii 

a6. it is not neceffary to allcdge it in the 
picfentmcnc itlclf, but fuch an aliega* 
lion will perhaps fupplv the want of 
'l!i« averment of jurifdidion in the 
pleadings, 1 30 

27. if it be neceiTary exprcfbly 

CO allcdge that the offence was <0*»- 
nriV/fr/ aa wtll ds that it was prvientrd, 
eec. ib. 

38. It h fafelkin fetting forth a prefent- 

mem, or an affeersnent of an amerce- 
snenr, to ihew the names of the pre- 
I'entors and aiFeerors. Sfti qutfn, if 
tbe names of the prefentors are necef- 
iary iti replevin, ib, f. 23 

39. Nociee of the holding of the coarc 

need not be fliewn, for, being of re- 
cord, all perfons within the jorifdic- 
t'on lhail be intended to have nctice 
oiit, i^«f«24 

|0. It is not necf flary in an avewry for 
a dillrefs for a fine or amercement to 
fliew that tbe party had pievions no- 
tice w^t it was, tb, 

3 1 . Difirefs is incident of common right 
to the (beriiTs torn, if the offence 5e 
tncfdentdt 10 ike jurifdifiion, 1 30, 13 1 

33. But for a doty of a privatelhatoTe 
no diftrefs can be made without a fpe- 
dalcoitom, 131 

33« The (heriff may diftrain any lands 
. of the offender within the county or 
precii'ijl, efeept landt in the king's 


pcircffion, for they are wholly out of 
the jurirdi^ion of tbe court, 

Page 13 1, f. 26 

34. The fheriif may diftrain in the hi^vh- 
way notwithftanding the Jfat, Marle^ 

• brUget *ib. f. 27 

35. Fines and amercements being for a 

ptrfonnl efience, no ftrangrr’s b^aiU 
can lawfnHy ^ dift rained for them, 
although chbjilbave been if z ant it 
touehant on the lands of the offender, 

' lb. f. 28 

36. The goods dtftnitned may be fold 

within a rcafonable time after tlic cli- 
ff refs, ih, I. 29 

37. No bailiff can diftrain without a 

fpecial warrant for fo doing, and in 
juihficarton of futh diilrei's the war- 
rant mull be fee forth in the , 

lb, f. 30 

38. Inrr//p<z;/4i,}tmuftbeavcrred thatihc 

defendant was guiiiy. In trefpafs the 
conviction is lufficient to jullify the 
cfticcr : but the amercement mutt ap. 
pear to have been by the ct)uu, and 
not by the jury, 132 nn*u 

39. In nujanfn, the (KcrifF may amerce 
lire ptrion prefented, or cid**r an 
abatement without any amercement, 
and if he diiobey fuch order he fliali 
forfeit wi:i.out further proceeding, 

ib. f. 35 

40. No fuch pain can be nffeetel for any 
Itfs furo than wluit is at firll let, tb, 

41. The authority of the Ihcriff in his 

torn in jcla ion to live appoiiiuncnt of 
conffables, at d the nature and anti- 
quity of that office, {See Con- 
stables) 33 10 105 

42. The (heriff in hii torn may inquire 

of A L L T A E ASON s, CACcpt fuch AS are 
created by ffatuic, - 142 

43. The (heriff may alfo erqufre of all 
KBLOKifis at common law, except 

.r«ar, which bring an offence made 
felony by ffatnte, though oiiginally a 
felony at comintm law, be can en- 
quire of it z^eitri/fafi only, 143.^52 

4* naftTiuIt and battrry, if there be 
bloedfiedg is kqutrabie in the tern ; 

iof 
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for othenvife it is not a common 
grievance, but a private injury only, 

‘43 

4;. The ewwwa* brealcinp of fences and 
pound breaches are within the cogni- 
zatice the torn, f. 5$, 56 

46. PurpreAures, mortmains, ireetfure 

treWf waifs, llrays, wrecks, &c. be- 
longing to the king are inquirable at 
the torn. SeJ quart as to the fei- 
stare of fuch things as belong to the 
lord, * 144. f. 57 

47. Allcommon nufances, annoyances, 
bawdy-houfc.s, viduallers, aliize of 
beer and ale {^buc not the aJJtAi of 
bread) ^ neglecting to hold (airs, falle 
weights and meafares, common bar- 
rators, fcolds, c ave^-droppers, Scc.&c* 
are within the jarifJicVionof the torn, 

ib. 

48. Eycrj' vill within the precinft of a 

torn (hall have a pair cf (locks on pain 
of si. ‘ 45 * <‘•59 

49. A man cannot be amerced in a court 
leet for furcharging a common, 

ib. {.6t 

50. ^taret whether /I matter concern- 

ing the private interclt of the lord, or 
of the inhabitants of a l^ct, can be 
brought within the jurifdi^ion of the 
torn by cuflom, ib. f. 62 

51. The offence need not arife within 

the particular hundred; it is triable if 
it arife within the county ; but pre/eu^ 
tatiuns muff be of offences within ‘the 
hundred, 146 

52. The iubabicants of one bailiwick 

(hali not be compellable to ferve as 
jurors for another, ib. 

53. No offence arifing within, the pre. 

cinfts of a leet is enqutrable at the 
torn, uniefs on the default of the 
leet, which oegitfl moil be alledgrd 
in the pleadings, ib* 

54. By Jtat. !Vef. 2. €.13. theflicriff 
(hail take no inqoeff but by twelve 
lawfai men at Idaft; who (hall , put 
their feals to fuChlnqulfiiions,/^. if. 64. 

55. This a£l rcfpefls'fach inquifitions 
only as are a foundation for impnfon- 
menCi and not inquiffeions for offences 


for which the party cannot be appre- 
hended, Pogt 146. Hate (7) 

56. If there bd more than twelve jurors, 
the feals of any twelve of them ace 
fulEcicnt, . ib. f. 6; 

57* By I. Rich. 3. c. 4^ jurors at the 
torn (hall have yearly 20S4 freehold, 
or 26s. 8(1. copyhold, on pain of 40s. 
and rendering their indidtinenis void, 
I47« f. 66 

58 ^are, if courts leet are within tbefe 
ftatutes, ib. 

59. By I. Edw. 3. c. 17. indiclinents 
taken at the torn (ball be by roll in* 
dented ; one part to remain with •tiffs . 
indidors, and the ocher with tlte 
court, fo that one part may be deli- 
vered to the juffices of affize, 

ib. f. 63 

60. Prefenunents, not being neceffary to 
be prei'ented to the juffices, are not 
within thefc llatutcs : they need nei* 
ther to be indented nor fealed, 

.Note in marg. 

61. This fiatote extends to courts Icet, 

■ib.{*6g 

62. The general praAice of the torn Was 

to impA'nnel both a gratul and petty 
jury — rrefentmcnis were made by 
tlu headborougb, affirmed ' by the 
petty jury, and then coniirmed by the 
grand jury, ^ ib, 1. 70 

63. By 28. Edw. y c* 9. the iheriff is. 

reffrained ftom taking iodidimects by 
commilHon or writ, . 148. f« yr . 

64 By I . lidw. 4. c. 2. all fiieriffj ici 
their torns, except in London, are re-^ 
drained from ai^arding, procefs to 
levy £nes and amercements on indid. 
mencs or prefentments found > before 
them, and are ordered to deliver hc\\ 
indidmencs. See. to the juffices of the 
^ peace at their next feffions, who (hall 
have power to award procefs thereon, 
&€. Sec. 148, 149 

bj.TCot only the ju Ige of the torn, by 
this ffacute, is puniffiable for award- 
ing fuch forbidden proceifs, but .alio 
the officer ior denying ir, 149. f. 74 

66c In 
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66 In nrhat manner indifiments in the 
(hcriff’s torn may be traverfed, cried, 
and determined, Page 1 50 

67. The tern has no power to cry a tra- 
?erfc, 15 1 

TORN. 

Coroner, No. Addition, 
No. 32. Escape# No. a. Hue 
AND Cry. 

TRAVERSE. 

Escape, No. 40. Appeal, No. 2(4. 
Breakinr Prison, No. 3. Co- 
jeoNEK, No. z8. 74. Torn, No. 66. 

TREASON; 

1. Jufiices of gaoLdelivery have power 
to deliver the gaol of perfons com- 
mitted for high treafonir 

38. f. 4. 4S. f. 4 

3> Treafon being againft /he peace of 
the king, any julTice of the peace, 
either on his own knowledge, or the 
complaint of others, may came any 
perfon to be apprehended for this of- 
fence; and may take the examina- 
tion of (uch offender, and the infor- 
mation of the witneffes purfuant to 
the ilatute of Philip and Mary, 76 

3. The ftatote of 6. Hen. 8.c. 6. which 
anthorifes the king’s bench to fend 
down the bodies of felons and mur* 
^rers, tt^ether with their indiflments, 
to l^e tried in the counties where the 
/ offences were committed, fliall not 
. be extended to hi^h treafon, 12. f. 9 

4« In what caferth^ihefiff has power to 
ei^uire of high treafon, [Za Tor n, 
;,:rjNo. 4 a.) < 41 * <45 

Perfons apprehended of dangerous 
riots faveuring of high treafon are 
'iV .%lttd^ from refUwin by the iheriff by 
* tbe^r. Wfjl. 2Pa. f. 45 

is. The king’s bench may bail a^perfon 
commuted for high treaion, 225 nms 

Whether one who knowingly 
V oppofes the arreft of a perfon guihy of 
^ Ihtgh trea&n be ther. fure guilty of 
V^igh trcLfFn himfelf, 240. f. 1 . 


8. Whether the offence of breaking prx- 
fon can ever amount to the crime of 
high treafon, {J^ee Breaking Pri- 
son, No. 28, 29.) Pagt 248, 249 

9. In efcape, if the prifoncr committed 

were guilty of high treafon, it is high 
treafon whether the party be ever con-* 
vifted or not, 260, 261 

10. A Granger who knowingly refcuei a 

perfon committed for and gui:ty of 
high treafon, is in al^ cafes guilty of 
high treaf)!!, 267 

11. The offender may be immediately ar- 

raii^ned for the high treafon, or fur the 
mii^prifibn, ib. 

12. Of appiRls for treafon, [See Ap- 
peal, No, 47, 48,) 304, 305 

TREASURE TROVE. 
iSVc Coroner. Torn. 

TRESPASS. 

1. A court wh'ch is not of record cannot 

even heJd plea of a common trefpafs 
^ci el armist 6. f. 14 

2. The wofd^*< tre/pa/s*^ is of a very ge- 
neral extept, and in a large fenfe not 
only comprehends all inferior offences 
whicn are properly and direflly againff 
the peace, but alio all 'others which 
are only foby conilrudion, 77. f. 63 

3. An enumeration of the variety of tref- 

paffes of which the iheriff in his torn 
had jurifdidion, 144, 145 

TRIAL. 

See County. 

t 

1. Stewards of leets cannot try any per- 
fon indii^led before them, but mufi re- 
fer the trial to the gaol-delivery, 

126. f. 13 

2. In whnr manner indiSments in the 
Iheriff’s torn are to be tried, 1 50. f. 75 

3. Neither the torn nor the leet have any 
power to try a traverfe, 1 51. f, 76 

4* Juftices of peace may try a man in- 
didled before the iheriff in his torn, 

ih. 

5. Where 
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5. Where an appeal of mashem (hall be 
tried, and tv here the trial (hallbepe- 
remptory, Appeal, No. 41,) 
Page 302, 303 

t U M B R E L. 

Whether every a;/// be bound by prc. 
fcripcion to keep a tumbrel, 

cli. 11. f. { 


VERGE. 

Before what coroners offences within the 
verge are indiflable, {See Coron ee,) 
Page 106 

V I E T A R M I S. 

The words *• vi et armu^^ are not neccf* 
fary in an appeal of death, 331. f. 85 

VIEW. 

See CoROKSR. 


V. 


VACATION. 

1, By the habeas corpus a3^ the lord 

chancellor, lord keeper, any judice of 
either bench, or baron of the exche- 
quer, may grant a habeas corpus in 
Vacation-time, 190, 191 

2. And tbia writ does not expire with 

the Vacation ; but the prifoner may 
be brought into court upon it, in full 
Term, • , • ^[93. f. 22. note 

VAGABONDS. 

Vagabonds were indifiable at the torn* 

144, i45 

V ANQ^U I S H ME N T. 

See Appeal. Approver. 

VARIANCE, 

1. In appeal, if the declaration lay the 
offence in the reign of a prefent king 
wnere the writ fuppofed it io have 
be^n in the reign of a former king, it 
i« fuch a variance, that it ought to be 
abated by the court ex 

339; f. 98 

2. So alfo where the defendant is mif- 
named ; or the pot fet forth with 
iufHc'ent cert, inty ; or the offence be* 
laid in a different p- unty ; or, &c. &c. 

339. (.99. 101 


V I L L, 

See Parish ani> Ward. 

Wherever a place is generally alled/^ed 
in pleading, the law will intend it to 
be a vill, unlefs it be mentioned with 
fome addition which (hews the con- 
trary, 336 

t I L L E I N. 

1. A avV/if/e cannot have an appeal of 

larceny againft his lord, 312 

2. A •villein can neither be a grand or 

petit juror, 371 ^ 

3. The plea of villenagt, and the .ge- 

neral iffue, no,tto be pleaded by the 
lord at the fame time, 357 

V I S N E. 

1 . Tn an appeal, the faft iriuft be laid in 

fome place from whence a •vi/nr may 
come, 33S*^-9* 

2. A •vifne may come from any place 
which is of fo fmall a compafs that*all 
who live in or. near it may rca* 
fonably be prefumed to have fome 
knowledge of the peribns living to it, 

» **• 

3. A vifne rtay come ndt only ffoa a 
town, but from a ward, pariih, bamlet, 
durgh, mlinori'calile, or even .from a 
foreftorotber placeoat of aumror - 

.»L 

A. Abatement may be pleaded o/ a Mi, 
. laid in one place which i» done 4 b an. 

oib'er, - •' 

5. A vi/nt 
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ij. A may well come de vicineto ci^ 
&c. icc* Page 336 

6. No vf/tte can come from Lmdon^ or 

the H'flth of SuJJcx^ on account ot eh ir 
largciv L, '* ih. 

7. A vi/nt may come from a j^ark, ih. 

whether a cv/vr mr.y not come 
irum a hcuh in .jforeiL 
9. No ^ififnQ can come frv)m a liberty » ib, 

VOID. 

Jf it do not appear, upon ihc face 
an indidlment, that the party had au- 
f ihoitiV to lake it, it U vuiu, 106 

V O L U N T A R Y. 

Esc ATE. 


W. 


V/ A G E R or LA \\\ 

In actions j^roonded on an of a coon 
tif lecord, ihc defendant Hull not be 
fuffered to wage his law, 132 

WAGES. 

for what lime nnd in what cafes afrap^ 
pro^'iar is iniitltd to his wa^'fs, 

ny ^-^7 

W A I 

|. A ?1 ‘ftw/jj eftrays, , goods wrrckcd* 
hz, be!oi:igin|[ to lUc king, n.ay be 
inquired ot at the fiieii&’s torn, 

144. f.-si 

%, An app?U:ir,t’s ti^Ic to rrft'turjon ia 
a« appeal of larceny, fliall not he 
2cd by the goodsbciwg leized as 'tcrt///, 

*C. 3»7-‘-'54 

WALK. 

See VisKE. 

% 

WARD, 
i'fi’ I'Aa’.Sjt. 


WARRANT. 

1. Warrants.iiTued by a juflice ought to 
be executed by the conAable, as the 
proper officer for thb purpofe, 

. 134. f. 3; 

2. A conftable is indiAable for rcCufing 

to execute a warrant direiUd to him 
by a jtilHce, 134. f. 36 

3 . Where the law authorifes a juilice to 

diredt a wurrant to a private peifon, it 
implicitly authorifes «fuch perfon to 
execute it, ' 1C4. f. 21 

4. An arreft unlawfully made by a con- 

ilahle without ivartant c.tnnot be made 
good by a wanaru taken out after- 
wards, 174. f. 9 

5. After an efc.tpe, the party cannot be 
again arreded by virtue of the fiA 
warrant ; but if he turrer.dcr, he may 
be carried to the jullicc under it, 

» 74 »* 7 S 

6. A condablc cannot judify an arreit 

by force of a warrant which exprt'f»}y 
appears on the face of it to be for ah 
offence of which the juilice had no 
jurifdidVion, ^ 175. f. 10 

7* But by 24. Geo. 2. c. 44. a warrant 
properly penned (tvenihcughthc ma- 
girtrate whp iflues it fltould exceed his 
jurifdiflion) will at all events indem- 
nify the otlicer who executes it mini- 
ilerially, 177 

8. And the conftable is bound to exe- 

cute the julliceS warrant ; for unlefs 
the contrary plainly appear, th;? oHiccr 
r)ug))t to prefume that toe juilice hath 
JuriidicVioni 175. f. 10 

9. All gen: ral warrants, except in the 
cafes fpeci.dly authoriied by a£ls of 
parliament, are declared illegal. The 
queilipD of general warrants dated, 

»75 (N) » 

10. A juRice cannot grant 0 blank war- 

rant'; and a foriiori be cannot le- 
gally grunt a general warrant to feat ch 
for felons or. flolen goods, 176 

II The perfen to whom a warrmn is 
direfied, if it be within the jurildic- 
tion of the jadice granting it, may 
LwfuHy execute it, 176. f. 1 1 

u.Tbc 
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12. The jullice alone is pumfhabte for 

j^ranting a warrant wichouc fuiScient 
grounds^ PageX’ji 

13. Pra£lice has authonr*d the making 

out of warrants on the fufpicion of fe- 
lony before indiflment found, which 
pr.iflice is countenanced by the Da« 
tutes of Phil. & Mary. ib. 

14. The propriety ofihis praflloc exa- 
mined, ib. 

15. A warrants ro apprehend all pir/ons 

guilty of a crime therein fpedhed will 
not julUfy the officer who ai!^s under 
h> 177 notit 

16. In what manner an officer might 

juftify an arreft under a warrant at 
common law, ib. 

17. For what offences a warrant may be 

granted. <78 

18. Whether a juftice can Juftify a ne- 
Acral warrant to fearch all fufpe^ted 
houfes for ftolen goods. 17^- f- 17 

19. A warrant to feize and carry away 

papers in the cafe of a libel i-i illegal 
and void, * • • • 180 (N) 6 

20. What formalities and flriflnefs are 

ncceffary'infcarch warrants for ftolen 
goods, ^ ib. 

2 1 - Upon what evidence a warrant lhall 
be granted, ib. 

22. if a jullice lhall be anfwer- 

able for the impropriety of a warrant 
granted by him for an offence which 
he, as jullice, may hear and determine; 
for regularly no one is anfwcrable 
for what lie does in the chara^er of a 
judge, 180, 181 

33. In what form the warrant of a juf- 
tice of the peace mull be made, 

136, 137 

24. In what manner fuch jvarrant is to 
be executed, (S^e Arrest, No, 64 
to 71,) 182 

35. In what manner perfons may be 
bailed, unlefs committed for treafoii 
or felony, plainly and fpecially ex* 
ore^'ed the w^rfanti (&/ Bail.) 


26. Whether a commitment can be jut 
tided without a warrant in writing, 

Page 231. 1 3. 

27. *tn cafes where thc^Aice hath ju- 
rifdiction, the legality of his warrant 
will never depend on the iruth of the 
information upon which it is granted, 

^ 237 not is 

28. What conclufion every warrant of 
commitment mud contain, 237.!. 18 

29. TJie want of form in a warrant will 
not excufc the officer or gaoler for 
fuffering the prifoner to elcape, 

260. L 2^ 

30. No line or amercement by the Ihc- 

riff’s torn can be dillrained for without 
a fpccial warrant, 231. f. 30 

W A T C . 

1. By HatMVincheJltr. c. 4. from Afcen^ 
Jinn to Michaelmas-iit^, every city 
lhall be ^ept by fix men at each gate ; 
every borough by twelve men ; every 
town by fix or four men ; who lhall 
watch continually every night, from 
fun-fetiing toiun-rifing, ■ 172 

2t By Hen. 4. c. 3. watch (hall bo 
kept on the lea-coall, and jufticea 
of the peace lhall, by their commiffion, 
have authority to fee the JIatute of 
Winchefitr performed in their behalf, 
17a. f. 3 

3. A llranger who is not an inhabitant 

of a town cannot be compelled to keep 
watch in it, 173.^4 

4. Every inhabitant is bound to keep 
Wtch in his turn, or to find another 
fufficieni perfon to keep it for him, lA 

t. An inhabitant is indiftable for refufe 
^ ing to keep watch, iii 

6. whether he may be commit* 
^ ted by the condable till he confent to 

do his duty, si. 

7. Uy Jfat, Winrhejier if fl»y /hanger do 

pafs by the watch, he lhall be arrefled 
till the morning ; and if no fufpicioa 
be found, be lhall go quit ; but if 
fufpicion be found, he lhall be deli- 
vered to the (herifff % U 

8 «. Ferfoa 
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9 * Perfons not yielding to the watch 
nay be arreited on a hue and cry, 

Hovr foch Hue ano Cry (hall be 
nade, and the watchmen indemnified, 

174 

WEIGHT S. 

Keepipg falfe weights or meafares was 
indi&Ue at the (berifF’s torn, 

145. f. 59 

WOMAN. 

I. Women are privileged from ^oxngfuit 
I wtdfirvici at the iherilF’s torn, 

• ‘ ' 1 26. f. 1 1 

if a woman by cuftom may 
(erve the office of conllable by finding 

• deputy, «3S-f-37 

3. In what cafes a woman may bring an 
appeal for the death of K^rJtuiband, 

Af PBALj) 309 

4 . No woman can be an approver ; fia 

370. fe 6 

WORKHOUSE. 

Hovst OF Correction. 


WRIT. 

I* Whether commiffions of and Ur^ 
minir come under the notion of the 
word w//. Page 20, 21 

2. In what cafes an attachment lies for 
not executing a writ, or for doing it 
oppreffively, or not executing it ef- 
fedually.or for making a falfe return, 
ch. 22. f. 2 to 5 . 


y. 

YEA R. 

Appeal, No. 82. 104. 166. iSz* 
261. 

YEOMAN. 

1. Yeoman and labourer are good addi- 
tions of the Bate and degree of a man, 

344 * ^* * * * 

2. But if 2 gentleman be named with the 

addition of yeoman yit may be pleaded 
in abatemectc, ‘ 340, 34? 


END OF THE THIRD VOLUME. 






